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Tbb  aim  of  this  work  is  to  present  to  the  profession 
s  full  view  of  the  law  of  corporations,  as  now  determined 
bj  the  leading  courts  of  England  and  the  United  States, 
in  as  brief  a  space  as  is  consistent  with  accuracy'  and 
clearness  of  statement.  To  this  end,  an  effort  has  been 
made  to  discard  all  obsolete  law  on  the  one  hand,  and  to 
SToid  all  disquisitions  as  to  what  the  law  ought  to  be,  on 
the  other.  In  plan  and  execution,  no  pains  have  been 
spared  to  produce  a  work  that  will  economize  the  time 
and  labor  of  the  busy  lawyer,  and  furnish  him  a  safe 
guide  in  the  inyestigation  of  questions  constantly  arising 
out  of  the  transactions  of  corporate  bodies.  And  what- 
erer  demerits  may  mar  the  execution  of  the  undertaking, 
it  is  confidently  belieyed  that  they  are  more  than  coun* 
terbalanced  by  the  adyantages  incident  to  the  plan 
adopted.  In  the  hope  that  its  practical  usefulness  will 
be  fairly  proportioned  to  the  labor  bestowed  npon  it,  the 
work  is  submitted  to  the  Judgment  of  a  candid  profession. 

GHABI4ES  T.  BOONE. 
Jomwowif,  K.  Y.,  October,  1881. 
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CHAPTER  I. 
NATUHD  OF  CORPORATIONS. 

i  1.  Df'flnltlon. 

S  2.  Properties  of  a  corporation. 

S  3.  Separare  existence  of  corporation. 

i  4.  In  what  Mcnse  «leeineil  "persons." 
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S  6.  Qow  clasiilfled. 

S  7.  Public  and  private  corporations  dlstingoliliedj 
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S  9.  Private  corporatloiM. 

S  10.  Quaai  corporations. 

S  1 1.  Municipal  corporations. 

S  12.  What  bodies  are  not  corporations. 

§  1.  Definition.— A  rorporation  Is  an  artincfal  being; 
invisible,  intaup^ible,  and  existing;;  only  in  contemplation 
of  law;i  and  it  possesHefl  only  tliose  proper! itiS  and  pow- 
ers which  are  conferred  upon  It  by  its  creator.^  Its  ex- 
iat4ince  depends  upon  a  legislative  act,  to  which  it  either 
metliately  or  immediately  owes  its  vitality. ^  It  is  a  col- 
lection of  individuals  united  into  one  body,  havin;;  per- 
petual succession  under  the  corporate  name,  and  vested 
by  the  jxdicy  of  the  law  Avith  the  capacity  to  transact 
certain  kinds  of  business  like  a  natural  person;  and  such 
a  uuion  can  only  be  effected  under  a  grant  of  privileges 
from  the  sovereign  power  of  the  State. ^ 

1  Case  of  Sutton's  Hospital,  lU  Go.  Rep.  S'i  b;  People  v.  Assessors  of 
Wateri«>wu,  i  UUJ.  HI6. 

2  Dartmouth  Collef^e  r.  Woodward.  4  Wheat.  518, 636;  Head  v.  Provl* 
dencu  ins.  Co,  2  Cranuh.  1J7;  Weckler  r.  FLr»t  Nat.  Hauk.  42  M.d.  681. 

3  Panchall  V.  WhitHett.  11  Ala.  N.  8.  47.';  Franklin  r>rid;;e  Co.  0. 
Wood.  14  Ga.80;  Atkiu^ou  r.  Marietuetu.  K.  H.  Co.  15  Oiiio  St.  21. 

4  Ptiople  V.  Assessors  of  Watertown.  1  Hill,  616. 

§  2.  Properties  of  a  corporation.— Among  the  prop^ 
ertius  conferred  tix)on  a  corporation^  in  order  to  ullect  tlie 

ISOUMB  COJU*.— 1. 


CHAPTER  I. 

NATIJRB  OF  CORPORATIONS. 

S    1.  Doflnitlon. 

S   2.  Properties  of  a  corporation. 

S   3.  Separare  existence  t)r  rorporatlon. 

S   4.  In  what  Mouse  «leeme(l  "persons." 

S    5.  Purpose  and  use  of. 

S   6.  now  clas/tifled. 

S   7.  Public  anil  private  corporations  dtstin^Blthedj 

ji   8.  What  corporations  licld  to  be  pubUc. 

S   9.  Private  corporatioiut. 

S  10.  Quasi  corporations. 

S  11.  Municipal  corporations. 

S  12.  What  bodies  are  not  corporations. 

§  1.  Definition. — A  rorporation  in  an  artificial  being; 
invifliblo,  iDtaugihle,  and  exi»tin^  only  in  contemplation 
of  1hw;>  ami  it  possesses  only  tliose  properties  and  low- 
ers which  are  conforred  iiixin  it  by  its  creator.^  Its  ex- 
istence depends  upon  a  legiKlative  act,  to  which  it  either 
meiliately  or  immediately  owes  its  vitality. >  It  is  a  col- 
lection of  individuals  united  into  one  body,  having  per- 
petual succession  under  the  curp«irate  name,  and  vested 
by  tlie  policy  of  the  law  with  the  capacity  to  transact 
certain  kinds  (jf  business  like  a  natumi  person;  and  such 
a  union  can  only  be  effected  under  a  grant  of  privileges 
from  the  sovereign  power  of  the  State.^ 

1  Case  of  Sutton's  Hospital,  lU  Co.  Rep.  32  b;  People  r.  Assessors  of 
Wateriowu.  1  iliii.  Hie. 

2  Dartmouth  Collets  p.  Woodward.  4  Wheat.  S18, 636;  Head  v.  Provl- 
dciico  iiu».  Co.  2  Cranuh,  127;  Weckler  r.  First  Nat.  Bank,  42  Md.  btil. 

3  Pasrhall  v.  Whltsott.  11  Ala.  N.  8.  472;  Fraukllii  IJrld^  Co.   9. 
Wood.  14  Ga.  80;  AtkiuHOu  r.  MarietUetu.  K.  H.  Co.  15  Oliio  St.  21. 

4  People  V.  Assessors  of  Watertown.  1  Hill,  61tt. 

§  2.  Properties  of  a  corporation.— Among  the  prop^ 

ertiud  conferred  upon  a  corporation^  in  order  to  ollect  the 
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object  of  its  creation,  the  most  important  are  immortality 
and  individuality;  properties,  l)y  means  of  wliich,  a  per- 
petual succession  of  many  persons  is  considered  as  the 
same,  and  may  act  as  a  Mingle  individual.^  Tlie  immor- 
tality of  a  corporation  m^^anH  no  imn'n  tiian  a  continued 
Buccession  of  members  during  the  period  allotted  for  the 
existence  of  the  corporation.'- 

1  Dartmouth  College  r.  Wooriwar<l.  4  Wheat.  518.  636;  Provideuce 
Bank  v.  BUUiigs,  4  Peters.  514. 5(ii. 

2  People  V.  Assessoni  of  Watertown.  1  Hill,  616.  And  see  Fuller  v. 
Plalufleld  AcaUeiuJo  School,  6  Coim.  532;  Wilcox  «.  Wheeler,  47  N. 
H.4B8. 

§  3.  Separate  existence  of  corporation.— Thn  pow- 
ers and  franchises  with  which  a  corporation  aggregate  is 
endowed,  are  regarded  as  subsisting  in  the  corporation 
itself,  as  distinctly  as  if  it  were  a  real  personage.^  The 
members  individually  are  lost  in  the  corporate  existence, 
and  it  is  the  legal  being  which  acts  and  transacts  busi- 
ness;'^ and  this  legal  being,  or  cor^^orate  body,  is  Roparate 
and  distinct  in  its  rights  and  obligations  from  the  individ- 
uals who  compose  it.^  An  individual  corporator  may  sue 
his  cori)oration,  and  the  corporation  may  sue  a  corpora- 
tor.* 

1  Brunswick  v.  Dunuliig,  7  Mass.  445, 447. 

2  People  9.  Assessors  of  Watcrtown,  1  Hill,  616. 

3  Curian  v.  Sautlni.  Iti  La.  Au.  27;  aud  mo  Soc.  of  Practical  Kuowl- 
edi^e  V.  Abbott,  2  Buav.  5(JU. 

4  Culbertson  o.  Wabatih  Xav.  Co.  4  McLean,  544;  Bamstead  v.  Em- 
pire  Milling  Co.  5  Ciil.  2.).'i;  Koi^ers  o.  Dauby  Uuiveraity,  U  Vt.  lU7; 
£x  parte  Booker,  18  Ark.  338. 

§  4.  In  what  sense  deemed  ''persons."— In  certain 
respects,  and  for  certain  purposes,  corporations  are  deemed 
*'  persons."  And  the  general  rule  of  construction  is,  that 
corjiorations  are  entitled  to  the  rights  or  the  remedies 
conferred  by  a  statute  upon  ''  persons  "  if  they  fall  within 
the  general  reason  and  design  of  the  act.^  Corporations 
have  been  deemed  persons  within  attachment  laws;^ 
within  insolvent  laws;^  within  statutes  of  usury;**  within 
(he  statute  of  limitations;  ^  within  the  meaning  of  a  mill« 
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dam  act;*  witbin  the  prohibition  of  an  act  to  restrain  im« 
auiborizud  liauking; '  within  a  statute  imiKtsing  taxes  on 
•'persous,"*  or  "  persons  and  associations,"^  or  an  **  indi- 
vidual ** ;  1"  witbin  a  treaty  clause  against  con fLscution,  and 
prosecutions  against  "any  persons ";ii  and  tbe  word 
"person  *'  in  the  Civil  liights  Act  of  Congress  (U.  S.  Kev. 
Stat.  §  VM'.))  includes  a  corporation  ^*'  They  are  deemed 
•* persona"  not  only  for  civil  purposes,  but  also  witbin 
tbe  purview  of  ])enal  statutes.  ^  But  a  corporation  can- 
not be  deemed  a  moral  agent,  and,  like  a  natural  person, 
be  subjecteil  to  personal  suHeriug.^^  Malice  and  willful- 
ness cannot  be  predicated  of  a  corporation,  though  they 
may  be  of  it  :4  members,  i'^ 

1  ScbonI  Dirertoni  v.  Carlisle  Bank.  R  Watts,  2f)I ;  Commonwealth 
V.  Phceuix  Biuitc.  II  Mete.  IJ^i;  Jiaiik  of  Itiiiuiv.  Kiii;^.  li  WtiKl.XIO: 
People  r.  Schooiunakcr.  (i3  Barb.  44;  Boyil  r.  Ci-oyaoii  Railway  Co.  4 
Bint;.  (N.  C.)  (iiii);  Att.-6eii.  r.  New  Castie,  1 J  Claric  ii  F.  IVJ. 

2  Planters'  Bank  r.  Andrews.  8  Port.  (Ala. )  404 :  Mineral  Point  R.  R* 
Co.  r.  Keep.  22  111. ».  Compare  McQueen  v.  Middletuwu  Mauuf .  Co.  16 
Johns.  6. 

S   State  of  Maryland  r.  Bank  of  Marj'Iand,  6  GUI  A  J.  305. 

4  Oraiid  Gulf  Bank  «.  Arcber,  8  Smedes  A  M.  151 ;  Commercial  Bank 
V.  Nolau,  7  How.  iMist>.)  b»6. 

5  Olcott  c.  Tioga  U.  R.  Co.  20  N.  T.  210. 

6  Fblicr  r.  llorlzon  Co.  10  Wis.  351. 

7  People  r.  n.ica  Ins.  Co.  15  Johns.  353. 

8  Clinton  Manaf .  Co.  v.  Morse,  cited  15  .Tohnn.  356. 

9  International  Life  Assoc.  Co.  r.  Comm'rs  of  Taxes,  28  Barb.  318';. 
People  r.  Comuiisslouers,  ti  N.  Y.  212. 

10  Otis  Co.  r.  Inhabitants  of  Ware,  8  Gray,  509. 

11  Soc.  for  Prop,  of  Gospel  v.  New  Haven,  8  Wheat.  4G4; 

12  Nortbwesteni  Fertilizing  Co.  r.  Hyde  Park,  3  Blss.  430; 

13  United  States  v.  Amedy,  11  Wheat.  392. 

14  Rlddli)  r.  Proprietors  etc.  7  Mikss.  1U9. 186^ 

15  Cumberland  ctc.Canal  Co. v.Portliinrl.M  Me. 77.  Compare  .Tnlin* 
son  r.  St.  Louis  Diopatch  Co.  2  Mo.  Aim;  Mi'^;  Viuan  r.  Merrbuiits' 
etc.  Ins.  Co.  27  La.  An.  368;  Stevens  r.  Mid.  Kaliw.  Co.  10  Excb.  3dJ; 
WhUneld  r.  S.  £.  B*y  Co.  £1.  B.  A  E.  121;  Owsley  «.  Mont.  etc.  R.  R. 
Co.  37  AJa.  6<i0. 

§  5.  Puipose  and  use  of.— Corporations  are  created' 
in  order  to  gain  the  united  aid  of  many  persons  for  tbe 
successful  promotion  of  Homn  design  for  the  public  good. 
It  is  to  accomplish  this  object,  tliat  tbe  legislature  be- 
stows tbe  character  and  properties  of  individuality  on  a 
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collective  and  changing  body  of  men.^  And  acts  of  in- 
corporation ought  never  to  be  passed,  but  in  consideration 
of  services  to  be  rendered  to  the  public.^ 

1  rrovideuce  Uauk  v.  Oiillngs,  4  Petei-s.  514. 5G2. 

2  Currle  o.  Mut.  Lis.  Sue.  4  lieu.  «&  M.  347;  auU  see  Mllne  v.  Will- 
iams, 11  li'bd.  bd6, 

§  6.  How  classified. — A  leading  division  of  corpora- 
tions at  the  common  law  is  into  sole  and  aggregate.    A 
corporation  solo  consists  uf  one  person  only,  and  liis  suc- 
cessors, of  which  the  sovereign  is  an  example.^    So,  all 
bishops  uf  the  Church  of  England,  every  [)ai'sun  and  vicar, 
and  some  deans  and  prebendaries,  are  instances  of  corpo- 
rations sole.''    An  instance  of  a  sole  corporation  in  l^Ias- 
sachusetts,  is  that  of  a  minister  seized  of  parsonage  lauds, 
in  the  right  of  the  parish ;  ^  iu  New  York,  a  supervisor  uf 
a  town  is  a  quasi  sole  corporation;^  and  the  governor  of  a 
state,  as  the  head  of  the  executive  department,  is  a  quasi 
corporatiou  sole.^    A  corporation  aggregate  is  the  union 
of  several  persons  iu  oue  body  politic,  continued  by  a  suc- 
cessiou  uf  members,<^  familiar  instances  of  which  are,  the 
mayor  and  commonalty  of  a  city,  the  head  and  fellows' 
of  a  college,  the  members  of  a  trading  company,  etc  J 
Corporatious  are  further  divided  by  the  English  law  into 
ecclesiastical  aud  lay.    The  former  include  all  those  whose 
members  take  a  lively  interest  in  the  advancement  of  re- 
ligion, aud  who  are  associated  and  incorporated  for  that- 
object.<<    In  the  United  Status,  they  are  commonly  called 
religious  societies,  which  are  not  regarded  as  ecclesiastical 
corporations,  in  the  sense  of  the  English  law,  but  as  be- 
longing To  the  class  of  civil  corporations  governed  by  the 
principles  of  the  common  law,  as  administered  by  the  or- 
dinary tribunals  uf  justice. »    Lay  corporations  are  divided 
into  eleemosynary  and  civil,  i''    The  former  are  private 
charities,  having  for  their  object  the  peipetual  distribu- 
tion of  the  alms  and  bounty  of  their  founders;  ^^  and  in 
this  class  are  included  hospitals  for  the  sick  and  indi- 
gent, ^^  colleges  and  academies  for  the  promotion  of  learn- 
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Sng  and  piety  ,^s  institutions  for  theinstrnction  of  tbe  deaf 
and  dumb,  etc.^^  A  corporation  for  these  purposes,  which 
is  endowed  solely  by  private  benefactions,  is  a  private 
eleemosynary  corporation,  although  created  by  charter 
from  the  government. ^^  In  the  English  law,  the  distin- 
guishing characteristic  of  eleemosynary  corporations  is, 
that  they  have  no  incidental  power  of  legislation ;  being 
the  mere  creatures  of  their  founder,  he  alone  has  a  right 
to  prescribe  the  regulations  according  to  which  his  charity 
shall  be  applied.^*  But  he  cannot,  by  his  statutes,  alter 
the  constitution  of  the  charity  as  fixed  in  the  charter 
granted  to  him.^^  A  state  legislature  may  enact  laws  to 
control  the  affairs  of  public  educational  institutions,  en- 
dowed exclusively  by  the  state.^s  Civil  corporations  are 
such  as  are  created  for  an  almost  mfinite  variety  of  tem- 
poral and  worldly  purposcis,  and  are  either  public  or  pri« 
vate.w 

1  Co.  Litt.  43;  Overseers  etc.  v.  Sears,  22  Pick.  123, 125;  Dartmouth 
College  r.  Woodward,  4  Wheat.  518. 

2  1  BI.  CoQi.  469;  aud  dee  Klnj;  v.  Baylay,  1  Bam.  A  Adol.  761. 

S  WestoQ  V.  Hunt,  2  Mass.  601 ;  Overseers  etc.  v.  Sears.  22  Pick.  125k 

4  Jansen  r.  Ostrander,  I  Gowen,  670. 

5  Tbe  Governor  v.  Allen,  8  Humph.  176. 

6  People  V.  Assessors  of  Watertown,.!  Hill,  616. 

7  1  Bl.  Com.  469. 

8  Terrett  v.  Taylor,  9  Cranch,  43;  and  see  Selden  v.  Overseers  of 
Poor,  11  Leigh  (Va.)  127. 

9  Bobertson  o.  Bullions,  11 N.  Y.  243;  Watklns  v.  Wilcox,  4  Hun, 220; 
8.  C.  6  Sup.  Ct.  (T.  &  C.)  53»;  see  also  Sllsby  v.  Barlow,  16  Gray,  329; 
Watson  V.  Jones.  13  Wall.  679. 

10  Dartmouth  College  v.  Woodward,  4  Wheat.  518. 

11  Soc.  for  Prop,  of  Gospel  o.  New  Haven,  8  Wheat.  464. 

12  American  Asylum  o.  PhOBnix  Bank,  4  Conn.  172 ;  McKlm  «.  Odora. 
S  Bland  Ch.  407. 

13  Yincennes.Unlversity  v.  Indiana,  14  How.  268;  State  v.  Adams,  44 
Ho.  570. 

14  American  Asylum  v.  Phoenix  Bank,  4  Conn.  172. 

15  Soc.  for  Prop,  of  Gospel  v.  New  Haven,  8  Wheat.  464, 480. 

16  Green  r.  Rutherforth,  I  Ves.  sr.  462;  St.  John's  College  v,  Todlng^ 
ton,  1  Burr.  158;  S.  C.  1  W.  Bl.  71;  Phillips  Academy  v.  King,  12  Mass. 
646. 

17  Reg.  V.  Dulwlcb  College,  17  Q.  B.  600;  S.  C.  8  £ng.  L.  &  £q.  385. 

18  Dartr.  Houston,  22  Ga.  506.    Compare  State  v.  Adams,  44  Mo.  570. 


g  7  KATUBB  OF  CORPORATIONS.  6 

19  See  People  «.  Morris,  13  Wend.  32ft,  337;  Bennett's  Appeal.  65  Pa. 
St.  243;  Dean  v.  Davis,  51  Cal.  406:  Busliell «.  Com.  Ins.  Co.  15  Serg.  &  B. 
186;  Foster  o.  Fowler,  60  Fa.  St.  27. 

-  §  7.  Public  and  private  corporations  distin- 
guished.— Publio  corporations  are  generally  esteemed 
such  as  are  created  for  political  purposes  only.i  with  pow- 
ers to  be  exercised  for  the  public  good.^  But  strictly  speak- 
ing, public  corporations  are  such  only  as  are  founded  by 
the  goyernment  for  public  purposes,  where  the  whole  in- 
terests belong  also  to  the  government.'^  Corporations  not 
created  for  political  purposes,  or  the  whole  interests  in 
which  do  not  belong  to  the  government  creating  them, 
are  private.'*  The  mere  fact  that  the  government  creating 
a  corporation  owns  all  the  stock,  does  not,  if  none  of  the 
inciaents  of  sovereignty  are  conferred  upon  it,  render  it 
public.^  A  division  of  corporations  into  three  classes,  is 
as  follows:  1.  Public  municipal  corporations,  the  object 
of  which  is  to  promote  the  public  interests;  2.  Corpora- 
tions, technically  private,  but  of  a  quasi  public  character, 
having  in  view  some  public  enterprise  in  which  the  public 
interests  are  involved,  such  as  railroads,  turnpike,  canal, 
steamboat,  and  steamship  companies;  and  3.  Corporations 
strictly  private.^  Over  public  corporations  proper,  the 
legislature,  as  the  trustee  or  guardian  of  the  public  inter- 
ests, has  the  exclusive  and  unrestrained  control.'  But  the 
grant  of  corporate  franchises  to  a  private  corporation 
becomes  a  contract  executed  ;B  and  the  legislature  has  no 
power  to  summarily  repeal  the  charter,  or  otherwise  im- 
pair the  obligation  of  such  contract,  without  the  consent 
of  the  corporators,  the  other  party.*  But  this  p];inciple 
does  not  preclude  the  legislature  from  taking  their  fran- 
chise and  property  in  virtue  of  eminent  domain.^o 

1  People  V.  Morris.  13  Wend.  325;  People  r.  Hnrlburt,24  MIrh.44; 
Hamiltou  County  o.  Mlgheis.  7  Ohio  St.  lU);  TreadweU  v.  Commi&sioii- 
ers,  11  Id.  1*J0:  Soper  v.Henry  County,  26  Iowa,  264;  Bonaparte  v.  Cam* 
den  etc.  B.  K.  Co.  Baldw.  205;  Morey  v.  Town  of  Newiaue.  8  Barb. 
645. 

2  Tinsman  «.  Belvldere  etc.  R.  Jt.  Co.  26  N.  J.  L.  148. 

3  Dartmouth  College  o.  Woodward  4  Wheat.  518, 562 ;  Bundel  v.  Del. 
•to.  CauAl  Co.  1  Wall.  jr.  275. 
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4  Ten  Eyck  v.  DeL  etc  Canal,  18  K.  J.  L.  200;  U.  8.  Bank  «. 
Planters'  Bank,  9  Wheat.  9M.  « 

6  State  Bank  v.  Oibbs.  3  McCord.  377 ;  Bank  of  Ala. «.  Oibeou,  6  AUk 
814;  State  Bank  v.  Clark,  1  Hawks  (N.  C.)  U. 

6  Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.  543. 

7  HcKlm  V.  Odom.  3  Bland  Ch.  407;  Martin  v.  Dlx,  83  Miss.  81; 
Barnes  v.  District  of  Columbia,  91  U.  S.  640:  Davidson  v.  Mayor  of  N. 
Y.  27  How.  Pr.  342. 

8  Franklin  Branch  Bank  «.  Ohio,  1  Black,  474;  Boston  etc.  R.  B. 
Co.  V.  Salem  etc.  K.  B.  Co.  2  Gray,  1. 

9  Baliy  v.  Mayor  of  N.  T.  3  Hill.  531;  Flint  etc.  Plank  Road  Co.  v. 
Woodhuii,  25  Mlcii.  99:  Alien  v.  Buchanan,  9  Piill.  (Pa.)  283 ;  Mowrey  v. 
Indianapolis  etc.  B.  B.  Co.  4  Biss.  78;  Cleveland  etc.  B.  B.  Co.  p. 
Spear,  5tf  Pa.  St.  325. 

10  N.  T.  etc.  R.  R.  Co.  v.  Boston  etc.  R.  R.  Co.  36  Conn.  196;  Cros- 
bv  V.  Uaaover,  36  N.  H.  404;  Matter  of  Buffalo,  68  N.  Y.  167;  Llttlo 
Hlaml  etc  B.  B.  Co.  o.  Dayton,  23  Ohio  St.  510. 

§  8.  Wliat  corporations  held  to  be  public^— Gen- 
erally speaking,  towns,  cities,  parishes,  and  counties  are 
public  corporatioQS.i  A  county  is  a  public  corporation, 
wliicli  is  created  by  the  mere  will  of  the  legislature;  and 
in  this  respect  differs  from  private  corporations,  where  the 
legislature  and  parties  Interested  contract  for  certain 
privileges  un  performing  certain  acts  for  the  public  good.^ 
A  bank  created  by  the  government  for  its  own  uses,  whose 
stock  is  exclusively  owned  by  the  government,  is,  in  the 
strictest  sense,  a  public  corporation.'  So  a  bank  which 
issues  bills  for  circulation  as  money  is  a  public  corpora- 
tion.4  A  corporation  composed  chiefly  of  officers  of  the 
government,  having  no  personal  interest  in  its  concerns, 
and  merely  acting  as  the  organs  of  the  state  in  effecting 
a  great  public  improvement,  is  a  public  corporation.^ 
Trustees  of  public  schools  are  public  corporations;^  and 
the  board  of  school  commissioners  for  a  particular^county 
is  a  public  corporation  in  such  sense  that  the  charter  may 
be  altered  or  amended  at  the  will  and  pleasure  of  the 
general  assembly.^  Each  one  of  the  states  of  the  Federal 
Union  isiu  effect  a  public  corporation;  &  so,  the  United 
States  is  a  corporation.^  But  the  state  was  held  not  to  be 
a  corporation  within  the  United  States  internal  revenue 
laws.i^  A  state  university,  originally  the  creature  of  the 
legislature,  and  dependent  upon  the  lejj^lative  will  foe 
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its  continuing  existence,  is  a  public  institution  and  body 
politic;  and  the  fact  that  private  donations  have  been 
made  to  it  does  not  alter  the  nature  of  the  foundation  nor 
the  character  of  the  corporation. ii 

1  Bonaparte  v.  Camden  etc.  B.  B.  Co.  Baldw.  205;  Eastman  v,  Me> 
edltb.  3.)  N.  II.  -JSl. 

2  Mills  V.  Williams,  11  Ired.  55S:  Mamy  Comity  v.  Lewis  County, 
1  Swan,  -.'3U;  Laramie  County  r.  Albany  County,  92  U.  8.  a07;  Bartou 
Comity  V.  Walter.  47  Mo.  lt$9:  SUte  v.  McFiUlden,  23  Minn.  40. 

S   U.  S.  Bank  v.  Planter's  Bank,  9  Wheat.  904. 

4  State  V.  Slmonton.  78  N.  C.  57. 

5  Sayre  v.  Northern  Turnpike  Co.  10  Leigh,  454. 

6  Trusteps  of  Schools  «.  Tatman,  13  111.  27;  Connell  v.  Woodard,5 
flow.  665;  and  Kee  Oilman  v.  Basiiect,  33  Couu.  2»8:  Wlllixuus  v.  Academ* 
leal  Assoc.  2(i  lud.  310. 

7  School  Commissioners  v,  Putman,  44  Ala.  506;  Famum's  Petition, 
51  N.  U.  376. 

8  Indiana  r.  Woram,  6  Hill.  33;  State  «.  Delesdenier,  7  Tex.  76;  Cot- 
ton V.  Uuiitid  States,  11  How.  22ih 

9  United  States  o.  Maurice,  2  Brock.  96w 

10  State  V.  Atkins,  35  Qa.  315. 

1 1  University  of  No.  Car.  v.  Maultsby ,  8  Ired.  £q.  257 ;  University  of 
Alabama.  5  Stew.  &  P.  17. 

§  9.  Private  corporations.  —  Insurance,  canal, 
bridge,  turnpike  comxianies,  etc.,  where  the  stock  is 
owned  by  individuals,  are  private  corporations,  though 
their  use  may  be  public.^  So,  if  the  stock  of  a  banking 
corporation  is  owned  by  private  individuals,  the  bank  is 
a  private  corporation,  although  the  public,  through  the 
legislature,  exercise  over  it  a  supervisory  power,  and  may 
annul  its  charter  for  cause.^  A  bank  which,  beyond  a 
power  to  contract  in  its  corporate  name,  has  no  powers 
beyond  those  which  every  other  person  possesses,  must 
be  deemed  a  private  corporation.'  An  incorporated 
academy  is  a  private  corporation,  although  it  may  derive 
a  part  of  its  support  from  the  government.^  And  colleges 
are  in  general  private  corporations. ^  Railroad  companies 
are  deemed  private  corporations;^  so  are  canal  com- 
panies ;7  and  although  a  corporation,  such  as  a  canal  com- 
pany, has  been  chartered  for  great  public  purposes,  it  may 
nevertheless  be  a  private  corporation.  ^    Corporations  are 
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not  public  because  their  object  is  of  a  public  character;* 
and  a  corporation  wliich  was  evidently  created  to  a«lirance 
the  private  interests  of  a  certain  class  in  the  district  incor- 
porated, will  be  deemed  a  private  corporation,  although 
it  may  incidentally  enhance  the  general  prosperity  of  the 
whole  communitv.^** 

1  Bailey  v.  Mayor  of  N.  T.  3  Hill.  531 :  St.  Mary's  Cborcb,  7  Berg,  A 
K.  iSQ;  BouaiMUte  v.  Camdeu  etc.  U.  B.  Co.  Baidw.  205. 

2  Bank  of  Dubaque  v.  United  States,  1  Oreeno  (Iowa)  MS;  U.  S. 
Bank  r.  Fiaiitent'  Bauk.  9  AVlieat.904;  aud  see  Turnpike  Co.  v.  Wallace, 
8Wattd,3i(>. 

3  State  V.  Simonton,  78  M.  C.  57. 

4  Cleveland  V.  Stewart,  3  Ga.  283. 

6  Allen  «.  McKeen,  1  Sum.  276;  Dartmouth  College  «.  Woodward. 
4  Wheat.  618. 

6  Tlusman  v.  Bclrldere  etc.  B.  R.  Co.  26  N.  J.  L.  148;  Sweatt 
V.  Boston  et'*.  R.  R.  Co.  3  Cliff.  339;  Dearborn  v.  Boston  etc.  B.  B. 
Co.  4  Fout.  (N.  IL)  179. 

7  Ten  Eyck  p.  DeL  etc.  Canal,  3  flar.  (DeL)  200. 

8  Brady  v.  State,  26  Md.  290. 

9  Tinsmau  r.  Belvidere  etc.  R.  B.  Go.  26  N.  J.  L.  148. 

10  Directors  etc.  v.  Houston,  71  111.318:  and  see  DaVose  v.  Rich- 
mond. 18  Gratt.  3Jd;  Weii^litman  v.  Wasuington,  1  Black,  31;  Now 
Orleans  etc.  R.  R.  Gu.  r.  New  Orleans, 2d  Li.  An.  474;  Comm'rs  v. 
Detroit,  2u  Mich.  228;  Saving  Fund  Soc.  v.  PUiladelpUia.  31  Pa.  St.  175. 

§  10.  Quasi  oorporationa.— There  are  many  instan- 
ces, in  tho  law,  of  collective  bodies  of  men,  coming  under 
one  general  description,  endowed  with  a  corporate  capac- 
ity in  some  particulars  expressed,  but  who  have,  in  no 
respect,  the  capacities  incident  to  a  corj)oratiou;^  and 
these  bodies  are  usually  denominated  qimsi  corporations.  ^ 
Church- wardens,^  most  of  the  commissioners  instituted 
for  public  purposes,*^  and  guardians  of  the  poor,^  are  in- 
stances of  qtuui  corporations.  A  public  ofiici.il  body 
charged  with  the  administration  of  the  ministerial  aud 
financial  duties  of  a  county,  such  as  highways,  and  the 
taxes,  and  having  capacity  to  make  contracts  in  reference 
to  such  matters,  and  to  raise  money  therefor,  aud  having 
perpetual  succession,  is  a  quasi  corporation.^  The  com- 
missioners of  a  county  in  Pennsylvania  are  quasi  a  cor- 
poration for  the  purpose  of  suing  and  being  sued.''  Coun- 
ties are  mere  quasi  corporations,  invested  with  corporate 


I  11  NATUBB  OF  OOllPOBAIlONS.  10 

powers,  sub  modo.^  Provisions  of  a  statute  by  which  cer- 
tain persons  are  made  public  agents  to  receive  and  dis- 
burse the  school  fund  of  a  county,  constitute  them  a  qiuui 
corporation.^  So,  school  trustees, ^<^  and  school  districts,^^ 
are  quasi  corporations.^^  The  governor  of  a  state  is  a 
qiuisi  corporation  sole.^^  And  where  statutes  provide  that 
the  proiierty  of  friendly  societies  and  similar  associations 
shall  be  vested  in  a  trustee,  or  in  the  treasurer  or  secre- 
tary for  the  time  being,  and  that  actions  shall  be  brought 
by  and  against  him,  such  person  is  thereby  created  a  qtiasi 
corporation  sole.^< 

1  Jack.<ton  v.  Tlartwell.  8  Johns.  422;  Denton  v.  Jackson,  2  Johns, 
Ch.320;  Wltlmell  r.  Uartbam.  OTerm  K.  336;  new  r.  Pettit.  1  Ad.  .S; 
E.  196;  Clariiisy  e.  Metrop.  Fire  Dupart.  7  Abb.  N.  8.  S-IQ. 

2  Mersey  Docks  etc.  v.  Glbbs.  L.  R.  (1  H.  L.)  2SQ;  Hartnall  v.  Bycle 
CommiuMlouen.  4  liest  A  Smlib.  361 ;  Uirris  r.  Scbool  District,  8  Fost. 
/N.  H.)  M:  liaiulltou  County  «.  Mlsbels,  7  Ohio  St.  1U9;  Scbrlffer  v. 
Baxun,  81  JPa.  St.  835. 

3  Ex  parte  Hunesly,  2  Youni^e  A  C.  35');  Bailey  v,  Foster,  3  Com.  B. 
21fi;  FuriilvaU  v.  Coumbes.  H  Scoit  N.  R.  A37. 

4  Hall  r.  Taylor.  £1.  B.  A  E.  107;  Att.-Oen.  v,  Andrews,  2  Macn.  A 
0. 22B;  Conservators  of  River  i'ouo  o.  Anil,  10  Bam.  A  C.  349. 

5  Reff.  r.  Poor  Law  Comm'rs,  9  Q.  B.  291;  Pomeroy  v.  Wells,  8 
raiffe,4(M;  Todd  v.  Uirdsali.  1  Cowen.iioO. 

6  Levy  Court  r.  Coroner,  2  Wall.  501:  Comm'rs ».  McPherson,  1 
8pear.318:  Comm'rs  v.  Gberliy,  Wrlsbt,  (Oolo)  4U3;  and  see  People  v. 
Lattirop.  19  How.  Pr.  3:>8. 

7  Van  Kirk  r.  Clark.  16  Serg.  A  R.  296. 

8  Hannibal  etc.  B.  R.  Co.  r.  Blarlon  County,  86  Mo.  2^4;  Ooodnow 
V.  Comm'rs,  H  Minn.  :U;  LoulsvLllo  otc.  R.  R.  Co.  v.  County  Court  of 
Davidson,  1  Sneed,  6J7;  Granger  v.  Pulaski,  26  Ark.  ri;  Ray  County  v, 
Bentloy.  4 1  Mo.  2.ii);  Laramie  County  v.  Albany  County,  92  U.  S.  307. 
Compare  Hmithv.  Myers.  15  Cal.  83;  People  v.  Supervisors  of  Sacra- 
mento, 45  id.  6ii2;  and  see  $  8  ante, 

9  O'Neal  p.  Scbool  Comm'rs,  27  Md.  229. 

10  Llttleworth  v.  Davis.  50  Miss.  403.  See  Bassett v.  Fish,  75  N.  T.  303. 

11  Inhabitants  v.  Wood,  13  Moss.  193;  Beach  v.  Leahy,  11  Kans.  23. 

12  See  S  8  ante;  People  v.  Bennett.  54  Barb.  480;  People  v.  Dupuyt,  71 
Dl.  651 ;  People  v.  Trustees.  78  Id.  136. 

13  Governor  v.  Allen.  8  Humph.  176. 

14  See  Cartridge  v.  Griffiths,  1  Bam.  A  Aid.  67. 

§  11.  Municipal  corporations.~At  common  law,  a 
corporation  aggregate  for  municipal  purposes,  is  "  an  in- 
vesting the  people  of  a  place  with  the  local  government 
thereof; "  ^  instances  of  which  are,  incorporated  villages, 
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towns,  and  cities.^  Generally  speaking,  municipal  corpo- 
rations are  created  iu  this  cuuutry  at  the  will  of  the  legis- 
lature, for  the  puriK>se  uf  aiding  in  the  administratitHi  of 
tlie  government  of  the  state,'  but  cliieiiy  to  administer 
the  local  affairs  of  the  city,  etc.,  which  is  incorporate<l> 
As  usually  constituted,  they  are  deemed  to  possess  a 
do.uble  cliaracter— the  one  public,  the  other  private.  ^  If 
the  powers  conferred  be  granted  for  ])ublic  purposes  ex- 
clusively, they  belong  to  the  corporate  body  in  its  public, 
political,  or  municipal  character;  but  if  the  grant  was  for 
purposes  of  private  advantage,  or  emolument,  though  the 
public  may  derive  a  common  benefit  therefrom,  the  cor- 
poration, quo  (ui  hoCf  is  to  be  regarded  as  a  private  com* 
pany.« 

1  Cuddon  9.  Eastwlck,  I  Salk.  193;  and  see  Brinckerhoff  v.  Board  of 
Edacatiuu,  SI  Uuw.  IT.  499;  i^  C.  i  Daly,  443;  i'eoyle  «.  Horlbut,  24 
Midi.  44. 

2  People  p.  Morriff.  13  Wend.  325;  New  Orleans  etc.  R.  B.  Co.  v. 

New  Orleaus,  26  La.  Au.  473;  Uarrid  v.  School  DidCrict,  2d  N.  U.  b6. 

3  City  V.  Stilelds,  &i  Mo.  361;  Girard  v.  Plilladelphia.  7  ^all.  1:  R'l^ 
der  t.  Uoail  Di-scrict,  ;M{  N.  J.  L.  273;  Mayor  of  Uagerstowu  v.  8<'ntier. 
37  Md.  iHU:  San  Praucisco  v.  Cauavau,  42  Cal.54i;  Barnes  v.  Ditttricc 
of  Coluiubia.  »l  U.  8. 6M;  Vauce  v.  Liide  Bock.  30  Ark.  43S. 

4  Hamilton  County  «.  Mighels,  7  Ohio  St.  109;  Ward  v.  County  of 
Eartfoi-d.  12  Coiiu.  4M,  4UB. 

6   Bailey  e.  Mayor  of  N.  T.  3  Hill,  531. 

6  Bailey  r.  Mayor  of  N.  T.  3  HUU  531 ;  and  see  Mazmlllan  v.  Mayor 
of  N.  Y.«i2  N.  y.  IIMI;  S.  0.  20  AiU.  K.  4t»;  De  VaM  v.  BiuhmouU,  18 
Gratt  3:i^;  Western  College  v.  Cleveland,  ii  Ohio  SL  375;  Mead  v.  New 
Haven,  40  Couu.  72;  8.  C.  la  Am.  B.  14. 

§  12.  "Wiiat  bodies  are  not  corporattons.  Compa- 
nies or  rtocueties  not  expressly  sanctioned  by  the  legisla- 
ture, pursuant  to  some  special  or  general  law,  are  usually 
deemed  nothing  more  than  ordinary  partnerships.^  A 
"  board  of  brokers  "  is  not,  strictly  speaking,  a  corpora- 
tion, or  a  partnership,  or  a  joint  stock  company.  ^  Boards 
of  healtli  iu  New  Vork  are  not  corporations,  as  respects 
the  iH^wer  to  sue  and  be  sued.'  Nor  is  the  board  of  super- 
visori  of  a  county  a  corporation.^  The  general  assembly 
of  the  Presbyterian  Church  in  Pennsylvania,  is  not  a  qiuui 
corporution,  nut  having  the  capacity  to  sue  and  be  suimI 
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as  an  artificial  person.*  But  a  body  formed  pursnant  to  a 
statute  authorizing  the  formation  of  *"*  associations/'  and 
declared  by  tlie  statute  to  be,  when  duly  formed,  a  body 
corporate  and  politic,  is  to  be  deemed  a  corporation,  and 
not  a  quasi  corporation,  nor  a  joint-stock  company  or  lim- 
ited partnership.^  The  fact  that  the  act  of  parliament 
creating  an  English  joint-stock  company,  expressly  de- 
clares it  not  to  be  a  corporation,  yet  gmnts  powers  of  a 
corporate  nature  to  the  company,  cannot  prevent  it  from 
being  treated  as  a  corporation  in  this  country  ;7  and  it 
may  be  taxed  as  a  *'  foreign  corporation."* 

1  Bnltanl  r.  Kinney.  10  Gal.  0U:  Moore  r.  Riink.  4  Flun,  403:  Lafond 
V,  Deems,  6J  How.  Pr.  41:  ButteraeLl  r.  He.-ira.sl(jy,2.iMi('li.  413;  Green- 
wood's Case,  2J  En^.  L.  &  £q.  4^2.    Compare  Cox  v.  Bodflsh,  35  Me,  3(i3. 

3  Leech  v.  Harris,  *J  Brews.  (Pa.)  671;  White  «.  Brownell,  S  Abb.  Pr* 
K.  S.  818. 

3  Gardner  v.  Board  of  Health.  10  N.  T.  409;  and  aeb  Appleton  v. 
Water  Comm'rs,  2  Hill,  433. 

4  Boyce  v.  Supervisors  of  Cayuga,  20  Barb.  294. 
6  Com.  9.  Green,  4  Whart.  531. 

6  Falconer  «.  Campbell.  2  Mcl^ean,  195;  and  see  Olllet  v.  Phillips,  II 
N.  T.  114;  Leavltt  v,  Blatchford,  17  id.  521. 

7  Llverpoollns. Co. V.Massachusetts,  10 Wall. 568. 

5  Oliver  V.  Liverpool  Ins.  Co.  100  Mass.  531;  S.  C.  aS  'd,  10  WalL  m. 
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CHAPTER  n. 
CREATION  OF  CORPORATIONa 

1 13.  Power  to  create,  generally. 

f  14.  Corporations  at  common  law. 

f  15.  Corporations  by  prescription. 

S  16.  Corporations  Implied. 

S  17.  Corporations  by  royal  charter. 

S  18.  Creation  by  act  of  incorporation. 

S  19.  Creation  by  delegated  power. 

S  20.  Bestrictions  on  legislative  power  to  create. 

S  21.  Incorporation  nnder  general  acts* 

S  23.  Words  of  incorporation. 

S  23.  Acceptance  of  grant. 

S  24.  Acceptance,  wbou  not  reqnired. 

S  25.  Construction  of  incorporating  acts. 

§  13.  Power  to  create,  generally.— The  HOTereigi' 
authority  only  is  competent  to  create  a  corporation.^ 
Formerly,  in  England,  both  public  and  private  corpora- 
tions were  created  by  royal  prerogative,  without  the  in- 
tervention of  parliament;^  but  the  usual  mode  in  which 
corporations  are  now  called  into  being,  is  by  authority  of 
parliament.*  And,  in  the  United  States,  they  can  only  be 
created  by  authority  of  the  legislature.^  A  corporation 
cannot  be  constituted  by  agreement  of  parties.'^ 

1  irCulloch  V.  state  of  Maryland,  4  Wbeat.  316, 424. 

2  See  Boblnson  v.  Jones,  14  Florida,  258;  Bushwell  v.  Insurance  Co. 
15  Serg.  A  B.  176;  Railroad  Co.  v.  Dalby,  i»  111.  353. 

3  See  Beg.  v.  Boucher,  3  Q.  B.  654;  Butter  v.  Cbaproan,  8  Mees.  A 

4  Franklin  Bridge  Co.  v.  Wood,  14  Oa.  80:  Atkinson  v.  Marietta 
etc.  B.  R.  Co.  15  Ohio  St.  21;  Mayor  of  Mobile  v.  Moog,  53  Ala.  561s 
MuPhersono.  Foster,  43  Iowa,  48;  S.  C.  22  Am.  B.  215u 

5  Scowe  V.  Flagg.  72  Bl.  307. 

§  14.  Corporations  at  common  law.—Corporatioiis 
existing  by  virtue  of  the  common  law  are  supposed  to  have 
been  warranted  by  the  universal  assent  of  the  communil7 
BooiTB  cosF.— a. 
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from  the  most  remote  period.  The  tenure  of  the  king,  of 
all  biahops,  parsons,  vicars,  deans,  etc.,  to  their  respectiTe 
offices,  is  based  upon  this  principle.^ 

1   Town  of  Pawlet  v,  Clark,  9  Craacb,  293 ;  Terrett  v.  Taylor,  9  Id.  tt. 

§  15.  Corporations  by  prescription.— Corpora- 
tions by  prescription  presuppose  a  grant  by  charter  or 
act  of  parliament,  which  has  been  lost  by  such  accidents 
as  length  of  time  may  produce.^  But  this  origin  must  be 
clearly  proved.^  Corporations  may  exist  in  this  country 
by  prescription;*  and  if  no  charter  or  act  of  incorpora- 
tion can  be  found,  incorporation  may  be  proved  by 
reputation,^  or  by  user  of  the  corporate  powers.*  Where 
no  act  of  incorporation  could  be  found  of  a  parish, 
which  had  existed  more  than  forty  years,  evidence 
was  admitted  to  prove  its  incorporation  by  reputa- 
tion.^ So,  parol  proof,  tending  to  show  the  existence  of 
an  act  incorporating  a  town  with  the  ordinary  powers  and 
privileges,  was  deemed  admissible  at  the  expiration  of 
thirty  years.^  To  establish  the  existence  of  a  corporation 
de  facto f  the  acts  relied  upon  to  show  user  must  in  their 
nature  be  corporate  acts.^  or  such  as  would  be  corporate 
acts  if  the  attempted  incorporation  had  been  perfected, 
and  they  must  be  unequivocally  such.^ 

1  Jenkins  v.Hanrey,  2  Cromp.  BLAB.  839;  Town  of  Pawlet  V.Clark. 

9  Cranch,  292. 

2  Beg.  V.  Dnrbam.  10  Mod.  146. 

5  Boble  9.  Sedgwick,  35  Barb.  319. 

4  Barnes  v.  Baraes,  6  Vt.  888;  Bow  v.  Allenstown,  84  N.  H.  851;  State 
V.  Pltssimmonsi,  30  Mo.  236. 

6  Buffalo  etc.  R.  B.  Co.  v.  Canr,  26  N.  Y.  75;  Way  v.  Billings,  2  Mich, 
897;  and  see  People  v.  Frank,  28  Cat  607. 

6  Dillingham  V.  Snow,  6  Mass.  547. 

7  Stockbrldge  v.  West  Stockbrldge,  12  Mass.  400. 

8  Oreene  V.  Dennis.  6  Conn.  2.12. 

9  DeWltt  V.  Hastings,  8  Jones  ft  S.  463 ;  affirmed,  40  K.  T.  SIB, 

§  16.  Corporations  implied.— If  a  body  of  men,  law- 
fully constituted,  cannot  carry  into  effect  the  purposes 
intended,  except  when  acting  in  a  corporate  capacity,  a 
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corporation  is  created  by  implicatioiL^  An  act  requiring 
tbe  saiiervisors  of  a  county  to  erect  a  portion  of  a  county 
into  a  levee  district,  to  exercise  corporate  powers,  makes 
sucb  district  so  organized  by  the  supervisors  a  corporation, 
altliougli  tlie  act  does  not  in  terms  declare  it  a  corpura- 
tion.3  A  statute  annexing  other  territory  '*to  the  town 
of  A"  must,  by  implication,  make  it  a  town,  if  it  was  nut 
a  town  before.*  Where  representation  in  certain  cases  is 
coutined  to  towns,  a  grant  to  a  place  within  the  constitu- 
tional designation,  of  the  power  to  send  a  representative, 
makes  the  place  a  town  by  implication.^  An  act  author- 
izing the  judges  of  a  particular  court  to  take  bonds  to 
themselves  in  their  official  capacity,  confers  on  them,  as 
to  such  bonds,  a  corporate  character.^  An  act  incorpo- 
rating a  bank,  in  which  no  persons  were  named  as  corpo- 
rators, but  the  fund  was  placed  under  the  management  of 
directors  to  be  elected  by  the  legislature,  and  upon  whom 
the  usual  banking  i)owers  were  conferred,  creates  a  cor* 
poration  by  necessary  implication  from  the  language  of 
the  Sictfi  A  conveyance  of  land  by  sovereign  authority, 
to  a  body  of  men  with  their  associates  and  successors,  to 
be  held  for  public  purposes  of  a  municipal  nature,  creates 
a  quasi  corporation.?  A  legislative  act,  which  by  neces- 
sary implication  recognizes  a  corporation  as  an  existing 
one,  is,  as  far  as  individuals  are  concerned,  conclusive 
evidence  of  its  being  a  valid  corporation.^  A  defect  in 
the  certificate  of  incorporation  under  a  general  statute  is 
cured  by  a  legislative  recognition  of  the  corporation.  ^ 
But,  if  the  creation  of  corporations  except  by  general 
laws  is  forbidden,  the  mere  recognition  of  a  corporate 
body,  as  an  existing  corporation,  in  acts  of  the  Legislature, 
cannot  operate  to  give  the  organization  validity .^^ 

1  Couservators  of  River  Tone  r.  Ash.  10  B.  A  Cr.  349:  Jefferysv. 
Ourr.  2  Barn.  &  Adul.  H-ii;  Com.  v.  VVestcliester  R.  R.  :i  Grant  Casi.  200; 
Thumas  v.  Oakln,  22  Wend,  imx  Stebblns v.  Jeimiiigs,  10  Pick.  172k  But 
~~e  Nell  V.  Board  of  Trustees,  31  Ohio  6t.  15. 

3  Dean  v.  Davis,  51  Cal.  406. 
S   Bow  V.  Allenstown,  34  N.  H.  35. 

4  Bow  V.  Allenstown,  84  N.  H.  35. 
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ft  Justices  etc«  v,  Armstrong,  3  I>ev.  (N.  G.)  284. 

6  Uaboney  v.  State  Bank,  4  Ark.  O;  and  see  VLvaphy  v.  State 
Bank,  7  id.  67. 

7  People  V.  Sohermerhom,  19  Barb.  640;  Comm'rs  v.  Boyd,  1  Ired.  L. 
194. 

8  Soc.  for  Prop,  of  Gospel  v.  Town  of  Pawlet,  4  Peters,  4S0 :  People  v. 
Famham,  35  111.  662;  People  v.  Kingston  etc.  Tump.  Go.  23  wend.  193. 

9  Bassbor  v.  Dressel,  34  Md.  503 ;  and  see  Kanawha  Coal  Co.  v,  Kan- 
awha etc.  Coal  Co.  7  Ulatciif.  3:11:  St.  Louis  B.  B.  Co.  v.  Northern 
etc.  Hallway  Co.  2  Mo.  App.  Ha. 

10   Orovllle  etc.  B.  B.  Co.  o.  Supervtoors,  37  Cal.  354. 

§  17.  Corporations  by  royal  charter.— Most  of  tlie 
corporations  that  arose  in  England  during  the  middle  ages 
were  created  by  royal  charter,  in  the  form  of  letters  pat- 
ent, under  the  great  seal;^  and  a  few  existing  corpora- 
tions in  this  country,  of  different  kinds,  owe  their  origin 
to  the  English  crown  under  the  colony  administration.^ 
The  city  of  Annapolis,  in  Maryland,  was  incorporated  by 
a  charter  from  Queene  Anue,  when  she  held  the  govern- 
ment of  the  province.^  The  granting  of  charters  being  a 
branch  of  the  royal  prerogative,  it  was  formerly  asserted 
that  the  act  of  incorporation  must  be  the  immediate  act 
of  the  sovereign;^  but  the  law  has  since  been  unques- 
tioned, that  the  crown  may  not  only  grant  a  license  to  a 
subject  to  erect  a  particular  corporation,  but  may  confer 
a  general  power  by  charter  to  create  corporatia  bodies  in- 
delinitely.6  The  king  cannot,  however,  incorporate  a  body 
of  men  without  their  consent,  and  until  his  charter  has 
been  accepted,  it  is  inoperative.^  It  must  be  accepted  by 
those  to  whom  it  is  addressed;  ^  and  it  must  be  accepted 
or  rejected  in  toto;  ^  a  charter  cannot  bo  accepted  in  part 
without  the  assent  of  the  crown.^  The  English  Municipal 
Corporations  Act^^  empowers  the  crown  to  incorporate 
any  town,  in  accordance  with  its  provisions,  on  the  pres- 
entation of  a  petition  by  its  inhabitants.^^ 

1  Bl.  Com.  272, 473. 

2  See  Stockbridge  o.  West  Stockbridgo,  12  Mass.  400;  Town  of  Paw. 
let  V.  Clark,  u  Cranch,  292. 

3  3  Bland.  416,  note. 

4  10  Co.  Rep.  27. 
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5  Fazakerlv  v.  Wlltsblre,  1  Strob.  402;  1  BL  Com.  47S;  McXlni  «• 
Odom.  3  Blaud,  416. 

6  Bagrs's  Case,  1  Bolle,  224 ;  Bex  v.  Vlce-Chaacellor,  3  Bnrr.  1647 ;  and 
see  Ellis  r.  M<ir8hall,  2  Mass.  2^. 

'  7   Lincoln  v.  Kennebec  Bank,  1  Me.  79. 

8  Ewre  v.  Strickland.  Cro.  Jac.  240;  Bex  v.  Passmore,  3  Tenn  R.  S75. 

9  Bex  V.  Westwood,  2  DowL  21 ;  S.  C.  7  Bing.  1, 90. 

10  Stat,  of  5  &  6  Will.  4,  cli.  76. 

11  See  Beg.  v,  Boucher,  3  Q.  B.  654;  Batter  «.  Chapman,  8  Mees.  A 
W.  1. 

§  18.  Creation  by  acts  of  incorporation.— In  En- 
gland, corporations  are  now  created  either  by  special  act 
of  parliament,  or  individuals  in  a  manner  incorporate 
themselves  under  the  provisions  of  general  statutes  en- 
acted for  that  purpose.  1  And  in  this  country,  all  corpo- 
rations, public  and  private,  exist  and  can  only  exist  by 
virtue  of  legislative  sanction.^  Even  in  the  rare  and  ex- 
ceptional instances  of  prescriptive  corporations,  a  legisla- 
tive grant  is  supposed.*  The  pow«r  of  Con^resH  to  I'reato 
or  authorize  the  creation  of  corporations  is  conclusively 
settled  ;'*  although  the  power  of  creating  a  corporation  is 
not  included  in  the  enumerated  powers  of  tlie  national 
government,  the  great  liscal  powers  whicli  are  enumer- 
ated give  the  implied  power  to  create  a  corporation,  if  the 
existence  of  such  a  being  is  essential  to  those  powers.^ 
So,  a  state  may  grant  acts  of  incorporation  for  the  attain- 
ment of  those  objects  which  are  essential  to  the  existence 
of  society.^  So,  also,  a  territorial  legislature,  vested  with 
general  legislative  powers,  may  create  a  corporation,  ^ 
which  is  not  affected  by  the  subsequent  adoption  of  a 
state  constitution.^  And  in  the  ^ ase  of  a  territory  which 
is  about  to  become  a  state,  until  the  territorial  govern- 
ment ceases  to  exist,  by  the  admission  of  the  new  state 
into  the  Union,  the  power  to  create  corporations  rests 
wholly  in  the  territorial  government,  and  not  in  the  newly 

formed  state  legislature.^ 

1  See  S  13.  etnte. 

2  Stowe  V.  Flagg,72  01.  397;  Atkinson  «.  Marietta  etc.  B,  B.  Co.  18 
Ohio  St.  21. 

i  Bee  S 18,  ante. 
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4  Oflborn  v.  Bank  of  United  States,  0  Wbart.  738:  Thomson  v.  Pa- 
cific R.  R.  Co.  0  Wall.  A79;  Pacific  B.  R.  Co.  p.  Lincoln  County*  1  Dill. 
314;  State  v.  Young,  3  Kan.  445. 

5  M'Cullock  V.  Maryland,  4  Wheat.  316. 

6  Briscoe  v.  Banic  of  Commonwealth,  11  Peters,  257 :  NIchol  v.  Mayor 
etc.  9  Humph.  252:  McPhenion  v.  Foster,  43  Iowa.  48;  S.  C.  22  Am.  B. 
215:  Herzov.  San  Francisco,  33  Cal.  134;  B^k  of  Chenango  v.  Brown, 
26  N.  Y.  4ti7. 

7  Williams  r.  Bank  of  Michinm,  7  Wend.  539;  Bumes  v.  Achlson,  2 
Kan.  454;  Riddlck  v,  Amelln,  1  aIo.  5;  Vance  v.  Farmers  etc.  Bank,  1 
Blackf .  80. 

8  yincennes  University  v.  Indiana,  14  How.  268:  and  see  People  v. 
Marshall.  1  GUm.  (lU.)  672. 

9  Mjers  v.  Manhattan  Bank,  20  Iowa,  283.  See  Allen  v.  Pegram,  16 
Iowa,  163. 

§  19.  Creation  by  delegated  power.— Under  the 
provincial  government  of  Maryland,  municipal  corpora- 
tions were  created  by  or  with  the  immediate  sanction  of 
the  land  proprietary  or  the  monarch.^  And  prior  to  the 
revolution,  charters  of  incorporation  were  granted  by  the 
proprietaries  of  Pennsylvania,  under  authority  derived 
from  the  crown,  which  have  been  recognized  since  the 
revolution.2  A  similar  power  has  been  delegated  by  the 
legislatures  of  some  of  the  states  as  it  regards  bridges' 
and  churches.**  It  is  by  virtue  of  delegated  power  that  a 
territory  may  establish  corporations;^  and  a  jirovision  in 
the  organic  act,  that  the  power  of  the  territorial  legisla- 
ture "  shall  extend  to  all  rightful  subjects  of  legislation," 
authorizes  the  legislature  to  create  municipal  corpora- 
tions.^ 

1  McKlm  V.  Odom.  3  Bland  Ch.  416. 

2  Ang.  &  A.  Corp.  S  74. 

8   Franklin  Bridge  Co.  v.  Wood,  14  Ga.  801. 

4  St.  Mary's  Church,  7  Serg^&IL  517. 

5  Vincennes  University  v.  Indiana,  14  How.  268;  Deltz  v.  City,  1  CaL 
S23 

6*  State  V.  Tounff,  3  Kan.  449. 

§  20.  Restrictions  on  legf  slative  power  to  create 
In  the  absence  of  any  special  provisions  in  the  constitu-. 
tion  of  a  state  restricting  the  legislature,  it  may  prescribe 
the  functions  and  duties  of  corporations,  and  impose  re« 
straints  upon  them  to  the  same  extent  as  upon  natural  per* 
sons;  ^  subject,  however,  to  the  limitation  that  it  cannot 
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impair  the  obligation  of  the  contract  implied  in  the  char* 
ter,^  and  cannot  take  the  essential  franchise  without  com* 
pensation.^  In  the  constitutions  of  nome  of  the  states  the 
legislature  is,  in  terms,  required  to  provide  a  general  law 
for  the  <Teation  of  all  corporations,  public  and  private.* 
In  others  there  is  a  provision  that  **  the  legislature  shall 
pass  no  special  act  conferring  corporate  powers,"*  and 
this  restriction  is  applied  to  municipal  as  well  as  to  pri- 
vate corporations.*)  But  in  most  of  the  states  the  legisla- 
ture is  ut  lowed,  by  the  terms  of  the  constitution,  to  create 
corporations  for  municipal  purposes  by  special  act."  Un- 
der a  provision  of  the  constitution,  that  '^corporations  may 
be  formed  under  general  laws,  but  shall  not  be  created  by 
special  act,  except  for  municipal  purposes/ '^  the  legisla- 
ture is  restricted  not  only  from  creating  in  the  strict  sense 
of  the  term  a  business  corporation  by  a  special  act,  but 
also  from  conferring  by  a  special  act  any  powers  or  fran- 
chises upon  a  corporation.^  But  extending  the  duration 
of  an  existing  corporation  is  not  the  creation  of  a  new 
one,  which  infringes  upon  a  constitutional  provision  pro- 
hibiting the  formation  of  corporations  under  a  special 
act;  I'*  nor  does  such  provision  prevent  a  special  act  chang- 
ing the  name  of  an  existing  corporation,  and  empower- 
ing it  to  acquire  additional  property."  So,  an  act  reme- 
dying a  technical  defect  in  the  organization  of  a  corpora- 
tion is  not  an  act  to  create  a  corporation.^ 

1  Branin  r.  Conn.  etc.  R.  B.  Co.  31  Vt.  214:  Gorman  v.  Pacif.  R.  R. 
Co.  26  M«».  441;  Peoplo  v.  Boston  etc.  R.  R.  Co.  7U  N.  Y.  569;  Chicajfo 
etc.  R.  R.  Co.  r.  Iowa,  f)4  U.  8.  155;  Stone  «.  Wbconsin,  Id.  181;  Beer 
Co.  r.  Massachusetts,  97  U.  S.  25. 

2  Dartmouth  Colleger.  Woodward,  4  Wheat.  51S:  Jefferson  Branch 
Bank  r.  Skeliy.  I  Black,  436:  Dodge  v.  Woolsey,  18  How.  331;  State  v. 
Dawsou,  2i  Iud.272;  Woodfoi-kr.  Union  Bank,  3  Cold.  I8S;  Mowreyv. 
Indianapolis  etc.  B.  R.  Co.  4  Biss.  7d;  Flint  etc.  Plauk-road  Co.  v. 
Woodhuli,  25  Mich.  99;  Alien  v.  Buchanan,  9  Phil.  283. 

9  Madl<*on  etc.  R.  R.  Co.  v.  Whiteneck,  8  Ind.  217;  Nelson  «.  Yer* 
ment  etc.  R.  R.  Co.  26  Vt.  717. 

4  Iowa  Const,  of  1857.  art.  8,  §  I;  VouPhuI  v.  Hammer,  29  Iowa, 
222;  Fla.  Const,  of  ls65,  art.  4.  §  20. 

5  Neb.  Const,  of  1S67,  art.  8,  §§  1, 2;  Kaus.  Const,  of  1859,  art.  12,  S  1; 
Ohio  Const,  of  1851.  art.  13.  §S  1. 2. 

6  State  V.  Cln^Umati,  20  Ohio  St.  18;  Wyandotte  City  v.  Wood,  A 
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7  See  Nev.  Const,  of  1864,  art.  8,  S  1;  La.  Const,  of  1864.  tit.  7.  art. 
121;  N.  Y.  Const,  of  1864.  art.  8, 8  I ;  Vlrarlnia  City  r.  Mining  Co.  2  Nov. 
8G;  Tlerney  r.  Dodjre,  lU  Minn.  171;  12  Id.  41;  Railroad  Co.  o.  Plumas 
Co.  37  Cai.  354. 

8  Cal.  Const,  of  1849,  art.  4,  S  31;  Mich.  Const,  of  1850.  art.  15,  S  1* 

9  San  Francisco  v.  Spring  Valley  Water  Works,  48  Cal.  493. 

10  Cotton  V.  Miss.  etc.  Broom  Co.  23  Minn.  372. 

11  Wallace  v.  Loomls,  97  U.  S.  146;  and  see  Moers  v.  City  of  Bead* 
ing,  21  Pa.  St.  188. 

12  Syracuse  City  Bank  «.  Davis.  16  Barb.  188. 

§  21.  Incorporation  under  general  acts.— Tho  tend- 
ency of  legislation  in  this  country  is,  not  to  grant  special 
charters,  but  to  provide  for  the  formation  of  corporations 
under  general  laws  enacted  for  that  purpose.^  And  this 
is  so  as  it  respects  municipal,  cr  public,  as  well  as  private 
corporations.''  But  where  a  corporation  is  to  be  created 
under  the  provisions  of  a  general  law,  it  is  only  by  pur- 
suing the  provisions  of  the  statute  that  corporate  exist- 
ence can  be  acquired;  3  and  non-compliance  on  the  part 
of  a  company  with  sucli  provisions  is  fatal  to  the  act  of 
incorporation.*  The  regularity  and  validity  of  the  organ- 
ization of  a  corporation  cannot,  however,  be  questioned 
collaterally ;  ^  but  can  be  impeached  only  by  some  direct 
proceed  ing.0 

1  See  Chase  v.  Lord.  16  Hun,  369. 

2  See  Thomas  v,  Sholand.  12  Ohio  St.  124 ;  Wclker  v.  Potter,  18  Id.  85; 
Com.  V.Montrose,  5Jr.i.  St.  3i/l;  Burke  o.  Jeffries,  20  luwa,  145;  Kay- 
ser  V.  Trustees  etc.  16  Mo.  88. 

3  Harris  v.  McOrei?or,  2")  Cal.  124;  BIgelow  v.  Gregory,  73  111.  197; 
Abbott  r.  Omaha  Smelting  Co.  4  Neb.  416;  Chllds  v.  Smith,  55  Barb.  45. 
But  see  Ilarrud  v.  Homer,  3J  WLs.  Itii. 

4  Field  V.  Cooks,  16  La.  An.  153;  Indianapolis  etc.  M.  Co.  v.  Hei^ 
klmer.  4a  lud.  142. 

5  Aurora  etc.  R.  R.  Co.  v.  Lawrencebargh.  56  Ind.  80;  Osslpee 
Manuf.  Co.  v,  Canney,  54  N.  H.  205;  Swartwout  v.  Mich.  etc.  B.  U.  Co. 
24  Mluh.  M);  BUOr  r.  Rutherford.  31  Tex.  4()5. 

6  Thompson  v.  Candor,  60  111.  244. 

§22.  "V^orda  of  incorporation.  —  The  words  "to 
found,"  "  to  erect  or  establish,**  or  "  to  incorporate,"  are 
usually  employed  to  indicate  the  intention  to  create  a 
body  politic,  but  they  arc  not  essential,  i  Corporations, 
public  or  private,  may  be  established  without  any  pre^ 
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scribed  form  of  words,  or  technical  mode  of  expression.^ 
And  the  omission  In  the  act  of  incorporation  of  the  words 
"  to  plead  and  be  impleaded/'  or  *'  to  have  a  seal,"  or  "  to 
make  by-laws,"  would  not  be  an  essential  defeat  ;>  so,  of 
the  omission  of  the  name,  provided  it  could  bo  ascertained 
from  the  terms  of  the  act,  or  from  the  nature  of  the  thinp; 
granted.^  The  power  which  prescribes  the  formalities  to 
be  observed  in  order  to  create  a  corporation  is  able  to  dis- 
pense with  them.^ 

1  Satton'fl  Hospital  Case,  10  Co.  Rep.  90  b.;  Thomas  v,  Dakln.  23 
"Wend.  M)4;  Coin.  v.  Westchester  B.  B.  Co.  3  Grant  Cas.  'iOO;  GotiUoru  v. 
Supervisors  etc.  1  West  Va.  808. 

2  North  Hempstead  v.  Hempstead,  2  Wend.  109. 133;  Stebhins  «.  Jen- 
slugs,  lu  i'lck.  172;  Bow  v.  Allcustowu,  34  N.  U.  372;  Bex  v.  Aioery,  1 
Term  B.  575;  and  see  S  16,  ante. 

3  Cousenrators  of  Blver  Tone  v.  Ash,  10  Bam.  A  C.  849. 

4  School  Comm'rs  v.  Dean,  2  Stewt.  ^  P.  190 ;  Trustees  etc  v.  Parloi» 
10  Me.  441. 

5  BlackBiveretcB.  B.  Co.  V.  Barnard,  31  Barb.  258. 

§  23.  Acceptance  of  grant—In  the  case  of  private 
corporations,  it  is  the  general  rule,  that  the  incorporat- 
ing act  is  ineffectual  to  constitute  a  corporate  body  until 
it  is  accepted  by  the  corporators,  i  And  it  must  be  ac- 
cepted entire,  as  it  is  offered,  if  at  all.^  If  the  act  depends 
upon  conditions  precedent,  an  acceptance  strictly  in  con- 
formance with  the  provisions  of  the  act  is  necessary  to 
render  it  operative,  either  as  a  grant  to  or  obligation  upon 
the  corporation.^  A  qualified  or  partial  acceptance  of  au 
act  granting  new  franchises  to  an  existing  corporation 
upon  speciiied  conditions,  will  not  be  recognized.^  An 
express  or  formal  declaration  of  acceptance  is  not  re- 
qtiired;  ^  any  unequivocal  act,  showing  a  desire  and  inten- 
tion to  accept,  will  be  sufficient,  provided  it  is  done  by  a 
majority  of  the  grantees.^  Acceptance  may  be  implied 
from  cori>orate  acts;  ?  and  if  the  parties  to  be  benefited  by 
*  the  grant  are  found  exercising  the  privileges  granted,  it 
will  be  almost  conclusive  evidence  of  the  fact  of  accept- 
ance.9  So,  the  acceptance  of  a  charter  amendment,  like 
the  acceptance  of  an  original  charter,  may  be  proved  by 
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showing  that  the  corporation  has  done  corporate  acts, 
authorized  by  the  amendment,  but  which  without  it  would 
have  been  unauthorized^  Acceptance  of  a  charter  may 
be  presumed  from  a  long  lapse  of  time,  and  the  continued 
exercise  of  the  corporate  powers;  i*  but  the  presumption 
of  acceptance  is  rebutted  by  evidence  that  no  proceedings 
were  ever  had  under  tbe  charter,  although  seven  years 
had  elapsed  since  its  date.^^  It  is  not  indispensable  that 
the  vote  of  acceptance  should  appear  upon  the  corporate 
records ;  ^^  but  parole  evidence  is  inadmissible  to  prove  ac- 
ceptance, where  the  records  can  be  shown.^  An  accept- 
ance by  the  directors,  acquiesced  in  by  the  company, 
may  give  force  and  effect  to  an  act  of  incorporation,  i*  The 
acceptance  by  a  corporation  of  a  new  charter  is  not  neces- 
sarily a'surrender  of  the  old  one  ;^^  and  the  corporation 
may  act  partly  under  both  the  new  and  the  old  charters, 
so  far  as  they  are  consistent.  ^<^ 

1  Falconer  v.  Campbell.  2  McLean,  196;  State  v.  Dawson,  16  IntL  40; 

and  see  §  17  ante. 

2  Rex  o.  We8twood,4  Barn.  &  G.  781;  S.  C.  7  OowL  A  B.  267; 
Greene  r.  Seymoiu*,  3  Sand.  CU.  285. 

3  Lyons  r.  Oran$;e  etc.  n.  B.  Co.  32  Md.  18. 

4  Lyons  r.  Orange  etc.  R.  B.  Co.  32  Md.  18. 

5  Losan  v.  McAllister,  2  Del.  Ch.  176. 

6  Basseli  v.  McLellau.  14  Pick.  63;  Bex  v.  Hughes,  7  Bam.  A  C. 
708. 

7  Bangor  etc.  R.  B.  Co.  v.  Smith,  47  Me.  34:  Heath  v.  Silverthom 
etc.  Lead  Co.  3l>  Wis.  14(>;  Trustees  of  Yeruon  Soc.  v.  Hills,  6  Coweu,  23« 

8  Talladega  Ins.  Co.  v.  Landers,  43  Ala.  115. 

9  Smead  v.  Indianapolis  etc.  B.  B.  Co.  11  Ind.  104:  Snmrall  r.  Sun 
Hut.  Iu8.  Co.  40  Mo.  27;  Kenton  County  Court  v.  Bank  Lick  Turnpike 
Co.  10  Busli,  bZJ;  aud  see  Goodiu  v.  Evans,  18  Oliio  St.  150. 

10  Middlesex  Husbandmen  etc.  v.  Davis,  3  Met.  133. 

11  Newton  v.  Carberry,  5  Cranch,  C.  C.  C32. 

12  Covington  v.  Covington  etc.  Bridge  Co.  10  Bx»ajli,  69;  Com.  v. 
Bakemau.  iU5  Mass.  53. 

13  Coffins  r.  Collins,  17  Me.  440. 

14  Mut.  etc.  Ins.  Co.  v.  Stoke8,9PhiL(Pa.)80;  andsoe  Com.  v.  Hus- 
ton. 7  Serg.  &  B.  4ti0.  ■ 

15  Johnston  r.  Crawley,  25  Ga.  316;  Norris  v.  Mayor  etc.  1  Swan,  164. 

16  Woodfork  v.  Union  Bank.  3  Cold.  438. 

§  24.  Acceptance,  "when  not  reqaired.<-The  rale 
requiring  the  acceptance  of  charters  has  no  application  in 
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the  case  of  public  corporations  of  a  municipal  character.^ 
Corporations  of  this  class  are  absolutely  created  by  the 
act  of  incorporation  itself,  without  the  acceptance  of  the 
people,  or  any  act  on  their  part,  unless  otherwise  provided 
by  the  act.^  A  municipal  charter  may,  however,  be  con- 
stitutionally submitted  to  the  corporators  for  their  accept- 
ance before  it  goes  into  operation,  and  its  going  into  effect 
may  be  made  to  depend  on  their  acceptance  or  rejection.' 
A  vote  of  acceptance  by  the  COTporators,  of  the  charter  as 
tendered,  is  not  an  act  of  legislation.^  The  legislatnre 
may  enact  a  law  with  a  provision  that  such  law  shall 
cease  to  exist  unless  a  municipal  corporation  which  it  af- 
fects signify  their  assent  to  it  within  a  specified  period;  * 
or  may  enact  amendments  to  a  municipal  charter,  with  a 
proviso  that  the  electors  of  a  village  should  be  allowed 
and  required  to  signify  their  acceptance  of  such  amend- 
ments before  they  should  take  effect;*  or  it  may  enact  a 
penal  law  which  shall  have  effect  only  in  those  towns, 
etc.,  which  adopt  it  by  vote.^  A  provision  in  a  muni- 
cipal charter,  that  the  question  of  the  absolute  prohibi- 
tion of  the  sale  of  intoxicating  liquors  is  to  be  submitted 
to  a  vote  of  the  incorporators,  does  not  invalidate  the  act.' 
And  a  provision  in  such  charter,  by  which  the  right  to 
make  certain  improvements  or  to  create  certain  liabilities 
is  made  to  depend  upon  a  vote  of  the  people  interested,  has 
repeatedly  been  upheld  as  valld.^  Acceptance,  when  re- 
quisite, and  no  particular  mode  of  acceptance  is  pre- 
scribed, may  be  implied  from  corporate  acts  and  conduct, 
as  in  cases  of  private  corporations.  ^<>  If  no  act  of  incor- 
poration of  a  place  can  be  found,  its  incorporation  may 
be  proved  by  reputation  or  by  user,  with  tlie  knowledge 
or  assent  of  the  legislature,  for  a  period  long  enough  to 
furnish  evidence  of  a  prescriptive  rlght.^  Where  a  cor- 
poration is  organized  under  a  general  law.  ann»ntiuice  of 
the  charter  is  not  requisite. ^'^ 

1    Oorbam  V.  Spiingfleld.  21  Me.  58;  Cbenney  v.  Booser,  9  Mon.  B* 
tUi  People  V.  tttout,  23  Barb,  itai  liktuaiitd  «•  UalveMou,  42  Tex.  M^ 
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8  Berlin  v.  0<»vha]n,84  N.  H.266;  Warren  v.  Charle8town,2  Qn,f,9t, 
104;  Hills  V.  Williams.  11  Ired.  boA;  lironwer  v.  Appleby,  1  Saud.  153: 
City  of  Clinton  v.  Cedar  Rapids  etc  B.  B.  Co.  24  Iowa,  4&ft:  Barnes  t. 
District  of  Columbia,  91  U.  S.  540. 

3  Alcorn  v.  Homer,  38  Miss.  652;  Smith  v.  McCarthy,  56  Fa.  St.  859; 
People  V.  Salomon,  51  IlL  53. 

4  City  of  Paterson  v.  Society  etc.  4  Zab.  185. 

5  Coming  V.  Greene,  23  Barb.  33. 

•  Bank  of  Chenango  v.  Brown,  26  M.  T.  467. 

7  State  V.  Noyes,  10  Fost.  279. 

8  Village  of  OloversTllle  v.  Howell,  7  Hon,  345;  S.  0.  alBnned,  70  K. 
T.  287. 

9  Blandlng  t.  Bnrr.  13  CaL  343;  St.  Lonis  v.  Alexander,  23  Mo.  483; 
People  V.  Heushaw,  til  Barb.  40:);  Clarke  v.  Rochester,  28  N.  Y.  6U5; 
Trustees  v.  Cherry,  8  Ohio  St.  564;  Biunes  v.  Achlion,  2  Kan.  454; 
Hammond  v.  Haines,  25  Md.  511 ;  Com.  v.  Judges  etc.  8  Pa.  St.  Sill. 

10  Taylor  v,  Comm'rs  of  Newbem,  2  Jones*  Eq.  141 ;  and  see  Lon- 
donderry V.  Andover,  23  Vt.  416;  People  v.  Maynard,  15  Mich.  463. 

11  Bow  9,  Allenstown,  34  N.  H.  351;  and  see  Jameson  •.  People,  16 
m.  257. 

12  Spring  Valley  Water  Works  v.  San  Francisco,  23  Cal.  434.  See 
Hunt  0.  Kan.  etc  Bridge  Co.  11  Kan.  412;  Hope  Ins.  Co.  v.  Beekmann, 
47  Mo.  U3. 

.  §  25.  Conatmotion  of  incorporating  acta.— The 
whole  act,  including  title  and  preamble,  should  be  ex- 
amined together,  and  one  part  construed  by  another. ^ 
The  construction  should  be  according  to  the  spirit  and 
meaning  as  well  as  the  letter  of  the  act;^  and,  when 
the  language  admits,  so  as  to  give  effect  to  the  general 
intent.^  Powers  expressly  granted  or  necessarily  im- 
plied, are  not  to  be  defeated  or  impaired  by  a  stringent 
construction.^  But  any  ambiguity  or  doubt  arising  out  of 
the  terms  used  by  the  legislature  must  be  construed  to 
operate  in  favor  of  the  public,  and  against  the  corpora- 
tion.fi  And  extraordinary  authority  can  only  be  con- 
ferred upon  a  corporation  by  express  words,  and  will 
not  be  implied.*  The  provisions  of  a  special  act  of 
incorporation  must,  in  general,  be  construed  in  subordi- 
nation to  the  general  public  law  of  the  state;  ^  and,  there- 
fore, a  charter  provision  authorizing  the  corporation  to 
dispose  of  property  "  in  any  manner  they  deem  best," 
does  not  operate  to  enable  them  to  resort  to  a  lottery  to 
dispose  of  it,  if  lotteries  are  prohibited  by  the  general  law,* 
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80,  tlio  1aii{|^iage  of  an  act  of  incorporation  mast  be  eon- 
strued  in  subordination  to  tb«  declared  purposes  of  tbe 
act  and  in  accordance  witb  all  its  x^rovisions;^  as,  wbere 
authority  was  conferred  to  take  tolls  for  logs,  etc.,  floated 
** across**  tbe  stream,  this  was  construed  to  mean  the 
descending  navigation.^®  Municipal  corporations,  like  all 
others,  are  confined  to  a  strict  construction  of  their  char- 
ters or  acts  of  incorporation;  ^^  but  general  and  long-con- 
tinue<l  usage  may  be  resorted  to  in  aid  of  a  proper  con- 
struction,^ where  the  language  of  the  enactment  is  nos 
plain  and  the  legislative  intent  is  not  clear.^ 

1   Chesapeake  etc  Canal  Co.  v.  Ohio  R.  R.  Co.  4  GUI  A  J.  L 
3   White  V.  Syracuse  etc.  R.  R.  Co.  U  Barb.  690. 

3  Home  of  the  Friendless  v.  Rouse,  8  Wall.  430;  Turnpike  Co.  v. 
Illinois,  M  U.  8. 63;  Straus  v.  Eagle  Int..  Co.  3  Ohio  St.  39;  Ex  parte 
Eton  College,  1  Exig.  L.  A  £q.  31. 

4  Kyle  V.  Malln,  8  lud.  37. 

3  Mlntnm  r.  Lanie,  2-1  How.  415;  Scales  •.  PIckerlQflr,  4  Blng.  448t 
Com.  V.  Cent.  Pass.  Railway,  3J  Pa.  St.  fiUtf:  McArleii  v.  Jonklus,  64  No. 
Car.  196;  Wailai'e  v.  San  Joho,  29  Cal.  lUO:  Leonard  v.  Canton,  33  Miss. 
18»;  Thomas «.  Richmond,  li  Wall.34»;  Blnghamton  BricUn.S  Id.  31; 
Parkf^r  v.  Great  Western  Railway  Co.  7  Man.  A  0. 233;  Stockton  etc 
Railway  Co.  v.  Barrett.  7  id.  870;  11  Clark  A  F.  3J0. 

6  Gaines  •.  Coates.  51  Miss.  335. 

7  McCartee  v.  Orphan  Asylum  Soc.  ft  Cowen.  437 ;  Hooker  v.  New 
Haven  etc.  Co.  l.'VCouu.  31'i;  Htate  r.  Noyes,  47  Me.  189;  De  Lancy  9. 
Im.  Co.  3-i  N.  11. 381.    See  State  «.  Stoll,  17  Wall.  423. 

8  State  V.  Krebs,64  No.  Car.  604;  and  see  Baboook  v.  N.  .1.  Stock* 

5nl  Cu.  31)  N.  J.  En.  2  6;  Johusuu  v.  Grillln  liauklni^  etc. Co. 3.)  Ga.(>:-d. 
.Iilwell  r.  Com.  Wan'hou>ie  Co.  1  Hun.  718;  4  Thomp.  A  C.  179;  Tyng 
V.  Com.  WareiiouM)  Co.  38  N.  Y.  308. 

9  Morris  CannI  etc.  Co.  v.  Cent.  R.  R.  Co.  16  N.  J.  £q.  419;  Charles 
River  UntlKo  «.  Warren  i>rlUge,  11  Peters,  420. 

10  Bennett's  Appeal.  63  Pa.  St.  243. 

11  Lafayette  v.  Cox,  3  Ind.  38;  Colllnsv.  Hatch.  180hlo,323;  Leonard 
V. Cantun,33 MIsh.  Iw);  Joluuon  v.  LouisvUle.  11  Bush, 327;  Le Couteuli 
9.  Buifalu.  33  N.  T.  333. 

12  Sherwln  v.  Bugbee,  16  Vt.  439;  Rex  9,  Salway.  •  Bam.  A  a  424. 
11  Smith  «.  Cheshire,  13  Gray,  318. 

BOOVB  COBP«— a. 
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CHAPTER  ni. 

CON8TITITTION    AND    CROANIZATION  OF 

BOD7  CORPORATE. 

S  26.  Of  whom  composed. 

S  ?7.  Integral  parts. 

S  28.  Admission  of  members. 

S  29.  Corporate  name. 

S  30.  Misnomer. 

S  31.  Change  of  corporate  name. 

S  32.  Right  to  excluslye  use  of  name. 

S  33.  Corporate  place  or  residence. 

g  34.  Organization. 

§  26.  Of  'Whom  composed.— A  corporation,  though 
usually  composed  of  natural  persons  merely  in  their  nat- 
ural capacity,  is  not  always  thus  constituted.  Ir  may  also 
be  composed  of  persons  in  their  political  capacity  of  mem- 
bers of  other  corporations.^  A  state  may  have  an  interest 
as  one  of  the  corporators,  and  it  does  not  by  such  partici- 
pation identify  itself  with  the  corporation  .^  it  divests 
itself,  so  far  as  concerns  the  transactions  of  that  corpora- 
tion of  its  sovereign  character,  and  takes  that  of  a  private 
citizen.8  So,  the  federal  government  may  be  a  stockholder 
in  a  bank,  without  identifying  itself  with  tlie  corporation.^ 
The  inhabitants  of  a  place  to  be  incorporated,  as  well  as 
the  place  i  self ,  are  both  indispensable  to  the  constitution 
of  a  municipal  corporation.^  The  officers  of  the  council 
and  other  charter  officers  are  the  mere  ministers  of  the 
corporation,  and  are  not,  in  themselves,  the  corporation.^ 

1  Sutton's  Hospital  Case,  10  Co.  Rep.  31  c. 

2  Turnpike  Co.  v.  Wallace,  8  Watts,  316;  Bank  of  Alabama  t.  Glb> 
son,  6  Ala.  814. 

8.  Bank  of  U.  S.  v.  Planters*  Bank  of  Ga.  9  Wheat.  904;  State  Bank 
of  So.  Car.  v.  Oibbs,  3  McCord.  877:  Seymour  v.  Turnpike  Co.  10  Ohio, 
476;  Briscoe  v.  Commouw.  of  Ky.  11  Peters,  267. 
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4  Bankof  U.  S.v.McKeinie,2Broek.3n. 

,  ft  8co  narriaon  p.  WliUams,  3  Barn.  A  C.  UB;  Beg. ».  Panmora,  II 

All.  &  £.  ^aid. 

6  Lowlier  v.  Mayor,  etc.  6  Abb.  Pr.  t2S;  Clarke  v.  City  of  Bocl>eater, 
M  UarU.4M;  2iiN.  y.tiUft. 

§  27.  Integral  parts.— Some  corporations  aggregate 
cousist  of  distinct  parts,  called  integral  parts,  without 
any  one  of  which  the  corporation  would  be  incomplete; 
a.s,  where  a  church  corporation  consisted  of  three  clerical, 
and  eight  lay  members,  it  was  deemed  by  the  Ck>urt  to  be 
a  corporation  composed  of  two  distinct  classes,  or  Integnil 
parts.^  A  corporation  cannot  be  considered  as  comx)08ed 
of  distinct,  definite,  integral  parts,  unless  the  number  of 
the  members  of  each  class  is  definite,  and  a  majority  of 
the  members  of  each  is  necessary  to  constitute  a  corpo- 
rate meeting,  or  assembly. ^ 

1  St  Mary's  Church,  7  Serg.  A  B.  517.   See  People  9,  TwaddeU,  18 
Hun.4.'7,4IJ. 

2  Regents  of  University  v.  Williams,  9  Gill  A  J.  3ft<S;  and  see  Bex  v. 
Miller,  tt  Tvnu  Bep.  2bti;  MavbcU  •.  Nuvinsou,  11  Eaat,  M 11. 

§  23L  Admission  of  members.— The  power  to  admit 
new  members  is  incident  to  every  corporation  aggregate, 
and  need  not  be  expressly  conferred.^  When  the  charter 
is  sileut  as  to  the  matter,  recourse  muHt  be  had  to  the 
rules  of  the  common  law,  and  to  the  particular  nature 
and  purx)ose  of  the  corporation.*'  In  certain  corporations 
the  number  of  members  is  sometimes  limited  by  charter, 
and,  in  case  of  a  vacancy,  it  is  filled  by  a  vote  of  the  com- 
pany.* In  the  case  of  all  corporations  having  a  capital 
stock,  and  looking  to  profits,  such  as  trading  and  joint- 
stock  companies,  membership  is  constituted  by  a  transfer 
of  shares,  according  to  the  by-laws,  without  any  election 
on  the  part  of  tlie  corporation  itself.^  An  individual  in- 
sured in  a  mutual  insurance  company  becomes  a  member 
of  the  corporation  by  that  act.^  A  right  as  a  corporator 
in  a  religious  society  is  obtained  by  stated  attendance  on 
divine  worship,  and  contributing  to  its  support  by  rent- 
ing a  pew,  or  by  some  other  mode  usual  in  the  congrega* 
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tion.*  And  members  of  a  religioaa  society  are  not  re- 
quired to  be  residents  of  the  town  in  wliicli  it  is  organ- 
izedJ  No  person  can  be  made  or  become  a  member  of  a 
parucliial  incorporation  without  his  consent,  nor  can  any 
[terson  thrust  himself  into  any  such  body  against  its  will.^ 
but  where  the  legislature  incorporated  certain  persons, 
**with  their  families,"  into  a  religious  society,  the  minor 
sous,  as  members  of  the  father's  family,  thus  became 
members  of  tlie  corporation,  and  so  continued  after  at- 
taining full  age.t)  Provisions  in  the  charter,  that  the 
members  of  a  corporation  shall  be  elected  annually,  are 
only  directory,  and  the  corx)oration  may  elect  after  the 
annual  day  has,  by  means  free  from  design  or  f raud«  been 
passed  by.^**  But  where  the  charter  vests  tlio  admission 
of  members  in  the  body  at  large,  a  power  vested  in  the 
directors,  to  provide  for  the  admission  of  members,  gives 
them  only  a  right  to  prescribe  in  their  by-laws  the  time, 
place,  and  manner  of  holding  the  election  of  members, 
and  not  the  right  to  pass  a  by-law  imposing  a  test  of 
membership  not  contemplated  by  the  charter. ^^  A  mis- 
take in  registering  the  name,^  or  the  address,  ^>  of  a  mem- 
ber, can  in  no  degree  affect  the  question  uf  his  member- 
ship. 

1  1  BL  Com.  467,  468;  Dartmouth  College  v.  Woodward.  4  Wheat. 

518,  (iJv. 

2  See  Spauldiag  v,  Lowell,  23  Pick.  71 ;  Aurora  v.  West,  0  lud.  74. 

3  See  Dillifcut  Firo  Co.  v.  Commuuw.  75  Pa.  St.  <Jl. 

4  Overseers  of  Poor  v.  Sears,  22  Pick.  122;  Agricultural  Bank  v. 
Burr,  24  Ale.  'J5u;  and  boo  Statu  v.  Ferri:i.  4J  Couu.  dtM). 

A  Mitcliell  r.  Lycoming  Mut.  Ins.  Co.  51  Pa.  St.  402;  SuUIvan  9. 
Mass.  Mut.  Flro  luii.  Co.  2  Maw.  i»lb;  and  see  Georgia  etc.  LiXe  iiui.  Co. 
V.  Giuttou,  52  Qa.  640. 

6  Cammeyer  v.  Uulted  German  Lutli.  Churches,  2  Saud.  Ch.  186; 
People  V.  Tutiill],  SI  N.  Y.  550. 

7  Com;.  Soc.  V.  Swan,  2  Vt.  222. 

8  First  Parish  In  Sudbury  w.  Steams,  21  Pick.  148.  See  Keith  w. 
nuwai'd,  24  Id.  2^2. 

9  Bradford  v.  Cary,  5  Me.  339. 

10  State  V.  Young,  51  111.  149. 

1 1  C uuunouw.  V.  Gill,  3  Whart.  228. 

12  Clowes  0.  Brettell,  11  Mees.  &  W.  461;  Tellond's  Case,  5  De  Gex  A 
S.3.15. 

13  WiUs V.Murray, 4 Ex. 843. 
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§  29.  Corporate  name.— A  corporation  is  required 
to  bave  a  naine;^  and  wben  such  name  lian  been  daly 
given  by  statute,  or  adopted  aa  required  by  a  general 
statute,  tlie  corporation  can  act  by  no  other  name.^  If  no 
name  be  expressly  given  to  a  corporation,  it  may  obtain 
oue  by  implication  ;8  and  a  corporation  may  acquire  a 
name  by  usage  or  reputation.'^  Wliere  a  corporation  ex- 
ists by  prescription,  it  may  have  several  names  ;^  but  a 
corporation  created  by  charter  can  have  but  one  name,  at 
the  same  time,  and  for  the  same  purpose.* 

1  case  of  Satton's  Hospital,  10  Code  R.  29  a. 

2  Olass  r.  Tlptou  etc  Turnpike  Co.  33  lud.  378. 

3  Anon.  Salk.  191. 

4  Smith  V.  Plonk  Boad  Co.  30  Ala.  850;  School  District  v.  Blakeslee, 
13  Conn.  2*27. 

5  Rnlsht  V.  Mayor,  etc.  1  Ld.  Baym.  80;  and  see  Dutchess  Cotton 
Mannf .  Co.  v.  Davis.  14  Johns.  238;  AH  Saints  Church  v,  Lovett.  I  Uall, 
Vi\ ;  Uammond  v.  Suepard,  2J  How.  l*r.  liiti. 

8  Physicians  V.  Salmon,  3  Salk.  103.  SeeMlnotv.  Curtls,7Ha88.441; 
Couro  V.  Port  Henry  Iron  Co.  12  Barb.  37. 

§  30.  Mianomer.— In  order  to  sustain  grants  to,  or 
by,  cor]K)rations,  some  latitude  is  permitted  in  the  use  of 
the  corporate  name,  and  the  rule  in  such  cases  is,  that  the 
name  must  be  the  same  in  substance,  but  need  not  be  the 
same  in  words  and  syllables.^  A  legacy  may  be  given  to 
a  corporation  either  by  its  corporate  name  or  by  descrip- 
tion, if  in  the  latter  case  the  corporation  is  so  deflne<l  as 
to  be  distinguished  from  every  other.  ^  A  contract  is  not 
avoided  by  the  misnaming  therein  of  the  corporation  with 
wldch  it  is  made;*  and  a  latent  ambiguity  may,  under 
proper  averments,  be  explained  by  parol  evideuco,  in  tins 
as  in  other  cases,  to  show  the  intention.^  If  a  corporation 
be  misnamed  in  a  statute,  but  there  is  enough  from  which 
to  ascertain  what  corporation  is  meant,  the  statute  is  not 
thereby  rendered  inoperative.^  So,  a  misnomer  of  the 
corporation  in  a  public  notice  to  subscribers  to  pay  install- 
ments is  immaterial  in  an  action  by  the  corporation  to 
recover  the  installment.*  Transposition  of  the  word^i 
comprising  the  name  is  not  always  important,  if  it  be  evi* 
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dent  what  corporation  is  Intended;  ?  and  mere  matter  of 
addition  does  not  amount  to  a  misnomer.^  Greater  accu* 
racy  as  to  the  name  of  the  corporation  is  required  in  legal 
proceedings,  and  the  true  corporate  name  should  be  used 
both  in  suits  by  and  against  the  corporation.^  Dut  a 
Blight  variation  from  the  true  name  will  be  disregarded, 
unless  the  misnomer  be  taken  advantage  of  by  plea  in 
abatement.^^  And  if  a  corporation,  sued  by  an  erroneous 
name,  appears  by  that  name  and  without  objecting,  the 
error  is  cured.^i  If  a  deed,^-^  or  a  note,  bond,  or  other 
promise  be  made  to  a  corporation,  by  a  name  varying 
from  tlie  corporate  one,^  the  corporation  may  sue  in  its 
true  name,  and  allege  that  tlie  defendant  made  the  deed, 
etc.,  to  them  by  the  name  mentioned  in  the  instrument. ^^ 
A  writ  of  mandamus  addressed  to  a  corporation,  other- 
wise than  by  its  true  name,  is  void ;  ^^  so,  an  error  in  the 
name  in  an  execution  is  a  material  variance  and  fatal  ;^* 
so  of  an  error  in  the  name  in  a  judgment  against  a  corpo- 
ration.^' And  accuracy  is  especially  required  in  stating 
the  name  of  a  corporation  in  all  criminal  proceedings  in 
which  they  are  concerned,  i* 

1  Rex  V.  HaiiKhle}',  4  Bam.  A  Adol.  6.^);  Glass  v.  Tipton  etc.  Co.  33 
Ind.  37i>;  KeiiiurUy  tieiiiiuui;y  v.  Wallace,  15  B.  Mou.  S.j;  Oouij[l:iss  v. 
Braiicli  Bauk,  1:)  Ala.  (i6i>;  NortliumiicrlaiKl  Bank  v.  Ayer,  (>0  Fa.  St. 
436;  People  v.  Ruuklo.  i)  Jolma,  147;  St.  Luuls  Uubpital  v.  Williams,  19 
Ho.  ti09. 

2  Institution  for  the  Blind  v.  How,  10  N.  T.  81;  and  see  Minot  v. 
Boston  Asylum  etc.  7  Met.  41(};  Preachers'  Aid  Soci?.  Rich, 45  Me.65'i: 
Cliai)iii  r.  School  DisCrUt  etc.  35  N.  li.  445;  Burdiue  v.  Grand  Lodge  ox 
Ala.  37  Ala.  478;  Brid^^eport  o.  Uail,  lb  La.  An.  211 ;  Van  Sant  v.  Roberts, 

3  Baildin?  Assoc,  v.  Martin.  2  Beasl.  427. 

4  Berks  etc.  Tnrnplko  Co.  v.  Myers,  G  Berg.  &  B.  12;  Mllford  eto. 
Turnpike  Co.  r.  Brush,  lU  Ohio,  111. 

ft   Chancellor  of  Oxford's  Case.  10  Co.  Rep.  44, 57  b. 

6  Gray  r.  Mononi^ahela  Navigation  Co.  2  Watts  cS;  S.  156;  and  see 
Ea.sthain  v.  Bhtckburn  Kailw.  Co.  25  Eng.  L.  &  £q.  4U8. 

7  Chadsey  v.  McCrary,  27  111.  253. 

8  Moltor  r.  Spateman,  1  Saund.  340  a;  and  see  Dumper  v.  Syms, 

Cro.  Eilz.  815. 

9  Romeo  v.  Chapman,  2  Mich.  170:  Cambridge  University  v.  Crofts* 
10  Mod.  2U  j;  Clark  v.  Potter  County.  1  Pa.  St.  I(i3;  Brittaiu  v.  Newlaud* 
3  Dev.  &  B.  3i)3;  Insane  Asylum  v.  lllggius,  15  111.  Id5. 
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10  Barnham  v.  Strafford  County  Sav.  Bank,  6  N.  H.  446;  Hoeretb  9. 
Franklin  Mill  Co.  3U  111.  151 ;  Tliatcher  v.  West  River  Natloual  Bauk,  19 
Mlcli.  l!.ti;  aud  »«e  Coulter  v.  Trustees  etc.  29  Md.  69. 

U   Virginia  etc.  Steam  Nav.  Co.  v.  United  States,  Tiney,  418. 

12  Nortliwesteni  Distillius  Co.  r.  Brant,  69  111.  658. 

13  Fort  Wayne  v.  Jackson,  7  Blackf.  36;  African  Soc.  v.  Yarlek,  IS 
Jolins.  &j;  Tra^itecs  v.  Reueau,  2  Swan,  94. 

14  Northwestern  Distilling  Co.  v.  Braut,  69  IlL  658. 

15  Bex  V.  Morris,  2  Ld.  Raym.  1238. 

16  Bradford  v.  Water  Lot  Co.  58  Oa.  280. 

17  Brltton  v.  Gradou,  1  Ld.  Raym.  117.  But  see  Healings  v.  Mayor 
etc.  Cro.  Car.  574;  Sherman  v.  Proprietors  etc.  11  Mass.  33c). 

18  Reg.  V.  West,  2  Eng.  Rallw.  C.  613 ;  Rex  v.  Patrick,  1  Leach  Cr.  Cas. 
253.   But  see  People  v.  Potter,  35  CaL  110. 

§  31.  Change  of  corporate  name.— Where  a  name 
is  given  in  the  act  of  incorporation,  this  cannot  be 
changed  by  the  act  of  the  corporate  .body.^-  The  corpo- 
rate name  can  be  changed  only  by  the  same  power  by 
which  the  corporate  body  has  been  created.'<2  It  is  effected 
by  changing  the  articles  of  incorporation,  and  the  best 
evidence  of  the  change  is  the  articles  themselves;  parol 
evidence  is  not  primarily  admissible.^  The  identity  of  a 
corporation  is  not  necessarily  destroyed  by  a  change  of 
its  namej^  and  a  mere  change  of  name  by  the  legislature, 
without  altering  the  corporate  powers,  does  not  affect 
third  persons,  provided  the  identity  of  the  corporation  be 
shoi^Ti.* 

1  Shacklef ord  v.  Dangerfield,  Law  R.  3  C.  P.  307. 

2  Reg.  V.  Reaiister  etc.  10  Q.  B.  389;  and  see  Morris  v.  St.  Paul  etc 
B.  R.  Co.  19  Miuu.  528. 

3  Chicago  etc.  R.  R.  Co.  v.  Keisei,  43  Iowa,  39. 

4  Girard  v.  Philadelphia,  7  Wall.  1.  See  Episcopal  etc.  Soc.  r.  Epl!9> 
copal  Church  etc.  1  Pick.  372;  Wardens  etc.©.  Hall, 22  Conn.  125;  Cahili 
t.  Bigger,  8  B.  Muu.  211;  Water  Lot  Co.  v.  Bauk  of  Brunswick,  53 
Ga.30. 

5  Rosenthal  r.  Madi^ton  etc.  Road  Co.  10  Ind.  358.  And  see  Dean  v. 
La  Motte  Lead  Co.  &>  Mu.  523;  Wallace  v.  Loomis,  97  U.  S.  146. 

§  32.  Right  to  exclusive  use  of  name.— A  corpo- 
rate name  is  a  necessary  element  of  the  existence  of  a 
corporation,  and  the  right  to  its  exclusive  use  will  be  pro- 
tected to  the  same  extent,  and  upon  the  same  principles, 
that  individuals  are  protected  in  the  use  of  trade  marks.^ 
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And  conrts  of  equity  may  afford  relief  in  such  cases,  on 
the  ground  of  the  injury  to  the  party  aggrieved,  and  the 
imposition  upon  the  public,  independent  of  the  question 
whether  there  is  any  fraud  or  evil  intent.^  Dut  an  in- 
junction will  not  lie  at  the  suit  of  a  corx>oratiou,  to  re- 
Ptrain  persons  from  adopting  and  using  the  same  corpo- 
rate name,  if  the  complainant  has  a  remedy  at  law.> 

1  Newby  r.  Oregon  etc.  B.  B.  Co.  Deady,  609.   And  see  Ex  parte 
Walker,  1  Tenn.  Cn.  87. 

2  Holmes  v.  Holmes  etc.  Manuf .  Co.  37  Conn.  278. 

8   London  etc.  Soc.  v.  London  etc.  Ins.  Co.  11  Jur.  938. 

§  33.  Corporate  place  or  reaidenoe.—The  place  of 
residence  of  a  corporation  is  the  place  where  its  principal 
office  is  located,  or  where  its  principal  operations  are  car- 
ried on;  ^  where  the  profits  come  home  to  the  members, 
whence  orders  emanate,  and  where  the  chief  officers  are 
to  be  found.3  In  legal  contemplation,  a  railroad  corpora* 
tion  resides  in  the  counties  through  which  its  road  passes, 
and  in  which  it  transacts  its  business;  >  or  in  the  county 
or  town  upon  the  line  of  its  road  where  its  principal  of- 
fice and  the  center  of  its  business  operations  are  situated.^ 
A  private  corporation  is  a  resident,  subject,  or  citizen  of 
the  state  in  which  it  is  created,  irrespective  of  the  resi- 
dence of  its  members.^  It  can  have  no  legal  existence 
beyond  the  boundaries  of  that  state,  but  must  dwell 
there,  and  cannot  migrate  to  another  sovereignty.^  ISut 
it  may  act  and  contract  and  ca*rry  on  business  by  a  duly 
constituted  agent,  in  ftnother  state  or  sovereignty,  having 
a  regard  to  the  laws  of  such  other  state.^  This  right  to 
carry  on  business,  etc.,  in  another  state,  is  based  upon 
the  comity  between  the  states,  and  is  a  voluntary  act  of 
the  sovereign  power;  ^  when  contrary  to  good  policy,  or 
when  prejudicial  to  the  interests  of  the  state,  the  comity 
ceases  to  be  obligatory.^  Corporations  have  no  statui  in 
states,  as  citizens  of  the  state  creating  them.i<^  They  ara 
creatures  of  local  law,  and  have  not  even  an  absolute  right 
of  recognition  in  other  states,  but  depend  for  that  and  for 
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the  enforcement  of  their  contracts  npon  the  assent  of 
such  statea,  which  may  be  given  on  such  tenns  as  the 
states  may  respectively  prescribe.ii  But  the  right  to  pre- 
Bcribe  terms,  or  impose  conditions,  will  not  authorize  the 
exclusion  or  regulation  of  foreign  corporations  engaged 
in  interstate  commerce,  i^  And  a  corporation  which  has  a 
legal  existence  in  any  one  state  can  sue  in  the  federal 
courts  of  any  other  state.i^  Foreign  corporations,  includ- 
ing those  created  by  foreign  governments,  are  allowed  by 
the  comity  of  states  to  come  into  the  District  of  Colum- 
bia, open  offices  for  the  transaction  of  business,  and  make 
contracts  upon  which  they  may  sue  or  be  sued  in  the. 
courts  of  the  district,  provided  the  contract  is  made 
there,  and  all  the  circumstances  attending  its  alleged  vio- 
lation occur  there.  1^  A  corporation  chartered  by  two 
states,  having  property  in  both,  will  be  treated  as  a  do- 
mestic corponition  by  each  state  to  the  extent  of  its  prop- 
erty in  that  state,  and  as  a  foreign  corporation  with 
respect  to  the  property  out  of  the  state.  i<(  The  word 
"resident"  in  statutes  relative  to  remedies,  taxation, 
etc.,  generally  includes  corporations  created  by  and  car* 
rying  on  business  within  the  State.!* 

_  1  Hnbbard  v.  Nat.  etc.  Iiis.  Co.  11  How.  Pr.  141;  Glftlxe  •.  So.  Car. 
B.  B.  Co.  1  Strob.  7U;  Thorn  v.  Cent.  B.  R.  Co.  2  Dutch.  121. 

.  2  Aclams  r.  Oreat  Western  Bailw.  Co.  6  HurL  A  N.  401;  and  see 
Laud  Graut  Rallw.  Co.  v.  Coffey  Co.  G  Kan.  245. 

^  S  Richardson  v.  Dnrllngton  etc.  R.  R.  Co.  8  Clarke,  200:  Toledo  etc 
B.  R.  Co.  V.  MilUgau,5i  lud.  fi05;  and  see  Buffalo  etc  R.  R.  Co.  p.  Su^ 
pervlsom  etc.  44ri.  Y.  fi3. 

4  Conn.  etc.  R.  R.  Co.  •.  Cooper,  SO  Yt.  476;  and  see  Amlroscofnrln 
etc.  R.  U.  Co.  V.  Stevens,  ii  Me.  434;  Southwestern  R.  R.  Co.  v.  Paulk, 
«Ua.3S6. 

5  8t.  Louis  e.  Wlggln's  Ferry  Co.  40  Mo.  58^. 

6  Bank  of  Au^nta  v.  Earle.  13  Peters,  519;  Famnmv.  Blackstone 
Canal  Co.  1  8nmii.4?;  Camp  v.  Byrne.  41  Mo.  525;  Matthew.<i  F.Tbou- 
U»g.  Scmlu.iry.  2  RruwRt.64l ;  Erausr.  Monot,4  Joneiv  Kq.  2J1:  New  Or- 
leans etc.  R.  K.  CO.  p.  Wallace.  50  MI«s.  244;  GUI  r.  Ky.  otc.  Min.  Co.  7 
Biub,  6J5;  Lathrup  p.  Union  Pacific  Rallw.  Co.  1  McAr.  234. 


>i.  (;opi»er  etc.  Co. 
Co.  2  Teuu.  Ch.  123. 

^  8  Xewbnnr  Pntrolenm  Co.  p.  Weare,  27  Ohio  St.  543;  Baltimore  etc 
B.  B.  Co.  V.  Gleim,  id  Md.  2d7;  WUlama  p.  CresweU,  51  Miw.  817. 
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9  Pivul  r.  Vln?lnla.  8  WalL  168:  Smltb  r.  Alvorrt,  63  Barb.  415;  Sec 
onrt  Nat.  Biinkv.  Lovoll,2  Cln.(Ohio)  SfTT;  Carroll  r.  City  of  LaRt8t 
Louis,  67  111.  668;  Ducat  v.  Chicago,  43  id.  172;  Mcrrirk  v.  Van  Saiit- 
voord.  34  N.  T.  208, 217 ;  Doyle  «.  Continental  Ins.  Co.  94  U.  8.  635.  See 
Hartford  Fire  lus.  Co.  v.  Doyle,  6  Bias.  461. 

10  Myers  9.  Manhattan  Bank,  20  Ohio,  283:  Dacatv.  Chicago,  48  IlL 
l?i. 

1 1  West.  Union  Tel.  Co.  v.  Mayer,  28  Ohio  St.  521 ;  Liverpool  Ins.  Co. 
V.  MtiRsaohnsetts,  10  Wall, 666;  Limbv.  Lamb,  13  Bank.  Keg.  17;  lloiue 
Ins.  Co.  r.  D.ivis,  2.)  Mich.  233:  Fanners  etc.  Ins,  Co.  v.  Harrah,  47  Ind. 
236;  Insurance  Co.  v.  Morse,  20  Wall.  445;  Doyle  v.  Continental  Ins.  Co. 
U4  U.8.6&^;  Indiana  V.  Am.  Express  Co.  7  Biss.  230:  State  «.  Fosdiok, 
21  La.  An.  414;  SLiut^btero.  Common w.  13  Oratt.  767;  Northwest.  Ins. 
Co.  V.  Overholt,  4  DIU.  2S7;  Mllnor  r,  N.  Y.  etc.  R.  R.  Co.  63  N.  Y.  863; 
County  of  Alleghany  v.  Cleveland  etc.  B.  R.  Co.61  Pa.  St.  228:  Bellows 
V.  Todd,  3.')  Iovva.20»;  Pbcenix  Ins.  Co.  v.  Comuionw.  6  Bush,  68;  Wood 
Mowing  Machine  Co.  v.  Caldwell,  54  Ind.  270. 

.  12  Pensacola  Tel.  Co.  v.  West.  Union  Tel.  Co.  96  U.  S.  11, 13;  and  see 
Reartlnaf  R.  R.  Co.  f.  Pennsylvania,  15  Wall.  232;  City  of  Council  Bluffs 
V.  KiUisasctc.R.  R.  Co.  45  Iowa,  338;  Aluiy  v.  State  of  California,  24 
How.  169;  Siatn  r.  Carrlgan,  39  N.  J.  L.  35.  But  see  Am.  Union  Ex.  Co. 
V.  St.  Joseph,  66  Mo.  675. 

13  Nat.  Park  Bank  v.  Nichols,  4  Biss.  315;  Ex  iMirte  SchoUenberger, 
96  U.  S.  se.*);  Railway  Co.  v.  Whiton.  13  Wall.  270.  see  Pomeroy  r.  N. 
Y.  etc.  R.  R.  Co.  6  Blatchf.  105;  Myers  v.  Dorr,  13  id.  2J;  McCoy  v, 
Wasliinston  County.  3  Wall.  Jr.  381;  West.  Union  TeL  Co.  v.  Dickin- 
son, 40  Ind.  444 ;  13  Am.  Law  Reg.  295. 

14  Weymouth  v.  Washington  etc.  R.  R.  Co.  1  McAr.  19;  and  see  Liv- 
erpool Ins.  Co.  o.  Massachusetts,  10  Wall.  666. 

15  Stat')  V.  Northern  Cent.  Railw.  Co.  18  Md.  193.  See  Ohio  etc.  R. 
R.  Co.  r.  Wheeler,  1  Black,  286;  Spragne  •.  Hartford  etc.  R.  R.  Co.  5 
R.  L  235. 

16  Louisville  etc.  R.  R.  Co.  v.  Letson.  2  How.  497;  N.  Y.  etc.  R.  R. 
Co.  9.  8hepard,5  McLean,  455;  and  see  Bank  of  Oa.  v.  Gll)son.  11  6a. 
453.    Compare  Sherwood  v.  Buffalo  et«.  R.  R.  Co.  12  How.  Pr.  136. 

§  34.  Organization.— The  life  of  a  corporation  dates 
from  its  organization,  and  not  from  the  time  it  begins  to 
do  business.^  And  the  words  " organize '*  and  ''organi- 
zation "  mean  the  election  of  officers  constituting  the  body 
complete  for  the  transaction  of  its  business.^  Provisions 
of  a  charter,  relative  to  the  steps  to  be  taken  to  organize, 
should  receive  a  liberal  interpretation.^  If  all  the  require- 
ments of  the  charter  are  observed,  though  not  in  the  order 
prescribed,  the  organization  is  sufficient.^  The  production 
of  the  corporate  books,  showing  the  election  of  officers,  is, 
prima  facie,  sufficient  to  show  a  compliance  with  statutory 
prerequisites,  and  that  the  corporation  has  an  existence.' 
If  a  company  has  been  in  operation  unquestioned  for  sev* 
exal  years>  due  organization  is  presumed.^    The  regularity 
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of  the  proceedings  taken  to  organize  a  corporation  cannot 
be  questioned  collateral ly;^  as  by  way  of  defense  to  an 
action  by  a  railroad  company  to  recover  an  unpaid  bal- 
ance of  subscrijition  to  the  capital  stock  ;8  or  by  way  of 
defense  to  proceedings  instituted  by  the  company  to  ac- 
quire lands  for  its  road  ;^  <  r  upon  a  bill  to  enjoin  the 
company  from  constructing  its  road.^^  And  the  legisla- 
ture has  power  to  cure  any  defect  in  the  organization  of  a 
corporation  formed  under  a  general  act.^^  Where  a  cor- 
poration is  formed,  or  attempted  to  be  formed,  under  a 
general  law  which  provides  that,  before  such  corporate 
body  shall  commence  business,  a  certificate  of  the  pur- 
poses of  the  organization  shall  be  filed  in  certain  public 
offices,  such  liling  is  a  necessary  prerequisite  to  relieving 
the  corporators  from  individual  liability. ^2 

1  Hauna  v.  International  Petroleum  Co.  23  Ohio  St.  62*2.  Compare 
Vt.  Cent.  R.  R.  Co.  ©.  Clayes,  21  Vt.  30;  Stoops  r.  Greensburg  etc., 
Plank  Road  Co.  10  lud.  47;  lirouwcr  v.  Appleby,  1  Sand.  158. 

2  New  Haven  etc.  U.  1(.  Co.  v.  Chapman,  38  Conn.  56. 

3  Judah  V.  American  etc.  Ins.  Co.  4  Ind.  333. 

4  Eakright  v.  Losansport  etc.  R.  R.  Co.  13  Ind.  404.  Compare  Mil* 
ler  t;.  WUd  Cat  Gravel  Road  Co.  57  Id.  241. 

5.  Ryder  v.  Alton  etc.  R^  R.  Co.  13  lU.  516. 

6.  Agricultural  Bank  o.  Burr,  24  Me.  2.56;  and  see  Bank  of  U.  S.  r. 
Lyman,  1  Blatchf.2{)7:  JO  Vt.  M)6;  Stockton  etc.  Gravel  Road  Co. «. 
Stockton  etc.  R.  R.  45  Cal.  OiiO. 

7.  Doyle  r.  Peerless  Petroleum  Co.  44  Barb.  239;  Aurora  etc.  R.  R. 
Co.  r.  Miner,  56  Ind.  88;  Daunenbroge  Min.  Co.  v.  Barrett,  26  Cal.  286; 
S  21  anu. 

8  Swart wout  v.  Mich.  etc.  R.  R.  Co.  24  Mich.  389. 

9  Aurora  etc.  R.  R.  Co.  v.  Miller,  56  Ind.  88. 

10  Aurora  etc.  R.  R.  Co.  v.  Lawrenceburg,  53  Ind.  80. 

1 1  Goodrich  v.  Reynold,  31  111.  4f:0;  Syracuse  City  Bank  v.  Davis,  16 
Barb.  188;  Kanawha  Coal  Co. «.  Kauawua  etc.  Coal  Co.  7  Blatchf.  391 ; 
St.  Louis  R.  R.  Co.  r.  Northwestern  St.  Louis  Railw.  Co.  2  Mo.  App.  69. 
See  Blauchard  v.  Kauil,  44  Cal.  440. 

13  Blgelow  9.  Gregory,  73  111.  197;  and  see  Indianapolis  etc.  Mining 
Co.  t.  Herkimer,  46  Ind.  142;  Abbott o.  Omaha  Smelting  etc.  Co.  4  Neb. 
416.  Contra,  Hari*od  r.  Hamer,32  Wis,  1U2;  Chllds  t?.  Smith,  46  N.  Y. 
34,  reversing  55  Barb.  4.5;  First  Nat.  Bank  v.  Davics,  43  Iowa,  424. 
Tiie  expression  "  constating  instnunents,"  has  been  employed  to  sig- 
nify the  document  or  collection  of  documents  which  tlx  the  constitu* 
tton  of  any  corporation:  see  Green's  Brlce's  Ultra  Vires,  26, 27. 
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44.  Mode  of  contracting. 

45.  Principles  of  construction. 

46.  Capacity  to  sue. 

47.  Name  in  which  to  sue. 

48.  in  what  courts  suit  may  be  hroogbt. 

49.  Disfranchisement  of  members. 

50.  Corporate  seal. 

51.  Power  to  hold  property  In  trust. 

52.  Bequests  to  corporations. 

53.  Devise  to  corporation. 

54.  Deeds  l)y  corporations. 


§  35.  "Whence  derived.— Corporationa  have  none  of 
the  elements  of  8overeip:nty,^  and  can  have  and  exercise 
only  such  powers  as  are  expressly  conferred  on  them  by 
the  ftct  of  incorpuration.  autl  such  implied  powers  as  are 
necessary  to  enable  them  to  perform  their  prescribed  du- 
ties.3  A  corporation  is  confined  strictly  to  tlie  sphere  of 
action  limited  by  the  terms  and  intention  of  the  cliarter;* 
and  no  vote  or  act  of  the  corporation  can  enlar}]:e  its  char- 
tered authority,  either  as  to  the  subjects  on  which  it  is  in* 
tended  to  operate,  or  the  persons  or  property  of  the  cor- 
porators.^  The  legislature  of  a  state  may  confer  exclu* 
sive  franchises  npon  corporations,  unless  restricted  by  the 
ConBtitation.*   And  without  the  assent  or  authority  cf  the 
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Icgitlatnre,  the  frsDChlM  of  a  coipoTation  oannot  be  IsTJed 
npoD  anilxold  imdar  execntion,  in  payment  of  tbecorpo> 
rale  (]el)tfl.<  But,  In  this  country,  no  fraauhlse  canlielteld 
wliicliiluennot  enmnBinfrom  tbegoveniipentorMrerel^ 
puwer.'  A  f  raiiL-liiRe  couHlsts  of  Ibo  eniire  privileges  em- 
bniceit  111  iliH  KTHDi.  bnt  iIovr  not  embrace  property  ae- 
qulrnil  lij-  tlie  ezeTulM  of  tLe  [nuDrb]ua«at  UM  granted.* 


I   Ctioi  Ins.  Co.  r.  Scott,  11  Jobtiii.  I :  Bnt*  a.  Waablnatiin  TAbnrr 
0.11  Olilo.Mi  KrauKblDiii.Kvii'hener  Water  WoitMlio.  IBuilA 

i   OtiemtiililK 

1  PlBcuaquaIiniliieCo.«.  N.  H.  Bridge  Ci 

■IS  T<-L  Co.  t.  AUa  TfL  Co.  K  <'iil.  sS;  Ti 

iBiplMll.44iiltt:  AU*utloei«.a.li.Co.>.Jt 

I  Itanilolnliv.LiiniMl.nN.  J.  En.ni:  8t«mn«.  Janes. 40 Uo.  IMt 

■*-poAnliap».Luin.ftr.Itaiik,iifiiinyi-i.'-"  -".i^.— —  ■■ — .—' 


Fwteri.  Fowli 

M. 
...>.Vt1«In 
Chiang  CJt] 


»l^  St.  21]  OUiba  v.  Dnxr,  It  KU.  Ij;  i  W . 
I    Bank  or  Adrihu  > .  £iw1<.  13  Pmn,  frlHiFcopls*.  VUnln*.  Co.  It 

JotaiM.  wliConunnu'r.ii.ArTlwiu.I^Si'ra.  AB.  IW:  ChlcuaoCJITlCallw. 
Ci>.t.P«i>iiJe.IIUI.MIi  UIMvi'.  BurIlii|[tuuiilcB.ll.CD.WVt.uI. 

R.  R.  Co, »  Cnan.  IS«,   Baa  EnogcUoa 


§  36l    Constmctlon    of    powers.  —  Eztnuirdlimrr 

powpn  will  Dot  be  implied;  >  and  an  eiprwiH  ^unt  of  ex- 
traordinary ponen  wbicb  contravene  estalilisbed  risbta 
mast  )ie  cODBtnied  wltb  reasonalile  stticttiKSs.'  Suoh  a 
grant  Is  nol  to  be  cooatnieil  to  carry  as  an  Incident  any- 
thing not  Implleil  In  tlie  pTinc'pul.  nor  usually  appurte- 
nant to  it.  and  not  poBxessedof  a  similar cbamctor.*  Any 
amhigiiliy  or  doabt  arising  out  of  the  terms  used  by  Uie 
I^lslatiire.mai>t  be  resolved  in  favor  of  tbe  public.'  The 
•perllir'  grant  of  certain  powen  in  a  cliarter  is  an  Implied 
BooimCOBP.— 4. 
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prohibition  of  other  and  distinct  powers.*    And  restric- 
tions imposed  by  statute  upon  the  exercise  of  corporate 
powers  may  be  construed  without  reference  to  whether 
the  powers  are  inherent,  or  conferred  by  express  law;  in 
either  case,  an  act  done  outside  the  limits  imposed,  or  an 
authorized  act  done  by  a  method  prohibited,   will  be 
void.*    Provisions  of  statute  authoriziug  companies  to 
levy  any  charge   upon  the  public,  must  be  construed 
strictly .7     So,  of  statute  provisions  which  confer  power  to 
take  private  property  for  public  use.8    A  mere  power 
'  conferred  by  charter  on  a  corporation,  does  not  imply  a 
duty  to  perform  the  act,  nor  render  the  corporation 
liable  in  damages   for    nonperformance. ^     But   where 
ithe  power  is  conferred  to  be  exercised  for  the  public 
good,    the   exercise   of   the   power  is   not  merely  dis- 
cretionary,  but   imperative,   and    the   words    "power 
and  authority,"  in  such  case,  may  be  construed  '*duty 
and   obligation."!**    So,  words   of   permission,  if  tend- 
ing  to   promote   the   public    benefit,   are   obligatory. ii 
The  legislature  cannot  confer  upon  a  corporation  privi- 
leges or  exemptions  which  it  cannot  constitutionally  con- 
fer upon  a  private  person;  as  for  instance,  the  privilege  uf 
charging  a  greater  rate  of  interest  than  the  general  laws 
allow.  i=*    Authority  to  a  corporation  to  carry  on  a  stock- 
yard does  not  empower  it  to  carry  on  the  business  in  a 
way  that  would  be  injurious  to  others,  i*    A  provision  in 
an  act  of  incorporation  inconsistent  with  the  individual 
irresponsibility  of  the  members  for  debts  of  the  corpora- 
tion, being  in  derogation  of  the  common  law,  must  be 
strictly  construed.!^    And  an  act  creating  a  corporation, 
conferring  upon  it  the  powers  and  privileges  uf  another 
corporation  formerly  created,  by  reference,  without  set- 
ting them  forth,  should  be  construed  strictly  against  the 
corporation,  where  the  rights  of  others  are  affected.^ 

1   Oalnes  v.  Coates,  fil  Hiss.  835. 

S   Greenwich  o.  Easton  etc.  R.  R.  Co.  24  N.  J.  Eq.  217. 

S  Beaty  v,  ILao  wler,  4  Peters,  1S2 ;  Harris  v.  Intendaat.  28  Ala.  fH  < 
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4  Mlntom  p.  Lame,  23  How.  435;  Home  of  tbe  Friendless  v.  Bouse, 
8  Wall.  is»i  I'cim'aBailw.  Co.  v.  Canal  Coinm*n,  21  Ps.  St.  23. 

6  N.  Y.  etc.  Ins. Co.  r.  Ely, 5 Conn. MO, 572;  People  r. Utlca  Ins.  Go.  18 
Johns.  3A';  ^lorris  ctR.  R.  K.  Co.  r.  Sossex  B.  B.  Co.  80  N.  J.  £q.ft42: 
and  ttee  llal.stead  r.  Mayor  etc.  of  N.  Y.  3  N .  Y.  430. 

6  FanucrK'  etc  Bank  v,  Harrison,  57  Mo.  503. 

7  Stooktou  etc.  Bailw.  Ca  v.  Barrett,  11  Clark  A  F.  800;  7  Man.  A  Q, 
WO.  X 

8  Carrier  v.  Marietta  etc.  B.  B.  Co.  11  Ohio  St.  228. 

9  Lan<>4Wter  Canal  Co.  v.  Panuaby,  11  Ad.  A  £,  223;  1  £nff.  Ballw. 


10  Comm'rs  etc.  r.  Duckett,  20  Md.  468 :  Comm*r8  v.  Alleghany,  20  Id. 
44»:  Beg.  v.  lm^>lol  Do*  k  Cu.  2  £ug.  Ballw.  Cas.  5W.  Compare  Good- 
rich V.  Chicago,  JO  111.  415. 

11  Bex  r.  Mayor  etc.  of  Hastings,  1  Dowl.  A  B.  148. 

12  Gordon  r .  Winchester  Bull.  Assoc.  12  Bnsh,  110;  and  see  Johnson 
V.  Griffin  Banking  etc.  Co.  55  Ga.  <£1. 

13  Babrork  v.V.J.  Stock-yard  Co.  N.  J.  £q.  296;  and  see  Hooker  v. 
New  Haven  etc.  Co.  15  Coim.  312. 

14  Moyer  v.  Penn'a  State  Ca  71  Pa.  St.  293. 

18   Bowling  Green  B.  B.  Co.  r.  Warren  Connty  Conrt,  10  Bush,  71L 

§  37.  Common-law  powers.— The  common  law  an- 
nexes to  a  corporation,  wben  created,  certain  incidents 
and  powers  which,  without  any  express  provision,  are 
deemed  to  be  inseparable  from  every  corporation.^  These 
are:  1.  To  have  perpetual  succession,  and,  of  course,  the 
power  of  electing  members  in  the  room  of  those  removed 
by  death  or  otherwise ;  2.  To  sue  and  be  sued,  and  to  grant 
and  receive  by  their  corx>onito  name;  3.  To  purchase  and 
bold  lands  and  chattels;  4.  To  have  a  common  seal:  6. 
To  make  by-laws  for  the  government  of  the  corporation; 
6.  The  i>ower  of  amotion,  or  removal  of  members.^  Pow- 
ers, incident  at  common  law,  are  restricted  by  the  nature 
and  object  of  the  institution  of  each  corporate  body.*  No 
powers  will  be  implied,  except  those  only  which  are  in- 
cidental to  the  very  existence  of  the  corporation,  or  so 
necessary  to  the  enjoyment  of  some  special  grant,  that 
without  the  implied  power,  such  right  would  fail."*  But  it 
Ss  an  established  principle,  that  corporations  may  exercise 
all  the  powers  within  the  fair  intent  and  purpose  of  their 
creation,  which  are  reasonably  proper  to  give  effect  to 
powers  expressly  granted.  ^    Dealings  of  a  corporation, 
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^hich,  on  their  face,  or  according  to  their  apparent  im« 
port,  are  within  it»  power,  are  not  to  be  regarded  as  ille- 
gal or  unauthorized,  without  some  evidence  to  show  that 
they  are  of  such  a  character;  <^  they  are,  in  general,  sub- 
ject to  the  same  presumptions  as  the  acts  and  dealings  of 
private  persons;"^  an<l  a  corporation  is  entitled  to  the  ben- 
efit of  the  rule  which  imputes  innocence  rather  th^in 
wrongs  to  the  conduct  of  men.® 

1  See  Rochester  lus.  Co.  r.  Martin,  13  Mlnu.  .W;  White's  BaDk  v, 
Tol(*(1o  Ins.  Co.  12  Ohio  St.  iiOl;  Downing  v.  Mt.  Washlnirtou  etc.  Co. 
40  N.  H.  230. 

2  2  Kent  Com.  277;  and  see  Penobscot  Boom  Co.  o.  Lamsou,  16  Me. 
24;  Sherwood  p.  Am.  Bible  Soc.  4  Abb.  Ct.  App.  227. 

3  Barry  r.  Merchants' Ex.  Co.  1  Sjmd.  Ch.  280;  Buffet  r.  Troy  etc. 
E.  R.  Co.  40  N.  y.  lod,  17«;  Uood  v.  N.  Y.  etc.  R.  R.  Co.  22"  Coan.  1. 

4  Gaines  p.  Coates,  51  Miss.  SSf);  Tennessee  ele.  R.  R.  Co.  p.  Adams, 
3  Head,  5  B;  Linton  p.  Sharpbnn?  Bridge,  1  Grant  Cas.  414;  Wcller* 
btu^  etc.  Plank  Road  Co.  v.  Young,  12  Md.  476. 

6   Bridgeport  p.  Railroad  Co.  \ii  Conn.  475. 

6  St.  Louis  V.  Weber,  44  Mo.  547:  Dana  v.  Bank  of  St.  Paul,  4  Minn. 
885;  McDaulels  r.  Flower  Brook  Mauuf.  Co.  22  Vt.  274. 

7  Conimonw.  r.  Cull'^n,  13  Pa.  St.  133;  Bank  of  U.  S.  v.  Dandrldffe, 
12  WhCiit.  lA;  Morris  et<-.  11.  R.  Co.  v.  Sussex  R.  R.  Co.  20  N.  J.  £q.  642; 
Union  Water  Co.  p.  Murphy's  FUit  Flume  Co.  22  Cal.  620;  Eastera 
Couutl*»s  Railw. Co.  r.  Hawkes. 5  H.  L. Cas. 3yl ;  Shrewsbury  etc.  Railw. 
Co.  17.  Northwest,  ilailw.  Co.  a  id.  113.    See  in/ra,  Ultua  V1R£S. 

8  Chautaqnri  Connty  Bank  v.  Bisley,  19  N.  Y.  369;  DeGroff  o.  Anu 
Linen  Thi-ead  Co.  2i  Id.  124. 

§  38.  Resumption  of  granted  powers.— The  char« 
ter  of  a  j)rivate  corporation  wliicli  contains  no  power  of 
repeal,  and  which  has  been  accepted  by  the  corjiorators, 
is  a  contract  between  the  state  and  the  corporation,  as  to 
the  franchises  granted ;  ^  and  the  legislature  has  no  power 
to  summarily  repeal  the  charter,  or  otherwise  impair  the 
obligation  of  .such  contract,  without  the  consent  of  the 
corporators,  the  other  party  thereto.^  But  when  the  char- 
ter ilself,  or  the  constitution,  or  a  law  of  the  state,  pro- 
vides that  the  charter  is  subject  to  repeal  by  the  legisla- 
ture, at  its  pleasure,  without  restrictions  or  conditions 
limiting  the  power  of  repeal,  the  legislature  has  the  right 
to  exercise  its  power  summarily  and  at  will.8  Legislation 
to  repeal  or  alter  a  chaxter  must,  however,  be  express,  or 
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snch  as  to  raise  a  necessary  implication.^  As  it  respects 
public  or  municipal  corporations,  the  legislature,  as  the 
trustee  or  guardian  of  the  public  interest,  has  supreme 
power  over  them,  unless  constitutionally  restrained.^  It 
may  modify  their  franchises,  increase  or  diminish  their 
corporate  powers,  amend  their  charters,  enlarge  or  reduce 
their  privileges,  or  annul  their  corporate  existence,  as,  in 
its  judgment,  the  general  good  requires,  and  irrespective 
of  either  consent  or  objecvion  on  the  part  of  the  people  of 
the  municipality; 0  subject  to  the  limitation,  that,  as  re- 
gards property  rights  and  matters  of  exclusively  local 
concern,  it  has  no  right  to  control  the  action  of  the  mu- 
nicipal body  by  compulsory  legislation.^ 

1  Dartraonth  CoIIe^  v.  Woodward,  4  Wheat.  518;  Allen  i».  McKocn, 
1  Hum.  27ii;  UartforU  Bridge  Co.  v.  Union  Feny  Co.  2:)  Conn.  210;  State 
V.  Hey  ward,  3  Klcii.  38.J;  Bank  of  State  v.  Bank  of  Cape  Fear,  13  Ired. 
75. 

3  Flint  etc  Plank  Road  Co.  v.  Woo<lhull.  25  Mich.  99;  Mowrey  v.  In- 
dlanapotH  etc.  R.  R.  Co. 4  BIss. 7S;  Allen  v. Buchanan,  U  Phila.  (Pa.)  283; 
Centnd  Brldare  r.  Lowell,  15  Gray,  lOo;  State  v.  Noyes,  47  Me.  is  i;  State 
r.  AectinaiiiKiatlou  Bank,  2o  La.  Aii.  2d8 ;  Bank  of  Dominion  v.  Mc  VeU h, 
30  Gratt.  457. 

S  Lothrop  V.  Stedman,  13  Blatchf.  134;  43  Conn.  683;  and  see  Salav. 
New  Oiieans,  2  Wood,  184;  State  v.  CoininlSHioner  etc.  3  N.  J.  L.  228; 
West  Wisconsin  R.  R.  Co.  35  Wis.  257;  Toinllnson  v.  Brant  li,  15  Wail. 
4(iO;  N«w  Jersey  v.  Tor  J,  H5  U.  S.  104;  State  v.  Mai  no  Cent.  R.  R.  Co.  U6 
Me.  4X8;  Robinson  v.  Gardiner,  28  Oratt.  509;  Joslyn  v.  Paclf.  Mall 
Steauisliip  Co.  IJ  Abb.  Pr.  N.  S.  32J. 

4  Webb  0.  Ridgely,  3d  Md.  364;  Freehold  eto.  Assoc,  r.  Brown,  29  N. 
J.  £q.  1.1. 

5  McRim  V.  Odora,  3  Bland,  407:  Martin  v.  DIz.Si  MlS!*.  63;  Faterson 
r.  Soc.  fur  Manuf.  4  Zab.  385;  Berlin  v.  Gorhaui,  34  N.  U.  Wi\  Vance  «. 
Little  Bock.  30  Ark.  435. 

6  Bader  v.  Southeasterly  Road  District  etc.  38  N.  J.  L.  273;  People 
V.  Common  Council  of  Chicago,  51  111.53;  San  Francisco  v.  canavaa, 
43  Cal.  541 ;  Olrard  v.  Philadelphia,  7  Wall.  1 ;  Fearing  «.  Irwin,  55  N  Y. 
486;  Sloaue  v.  State,  8  BUckf.  3ai. 

7  Park  Comm'rs  v.  Detroit,  28  Mich.  228;  New  Orleans  etc.  R.  R.  Co . 
V.  New  Orleans,  2o  La.  An.  473;  Trustees  etc.  v.  Mayor  etc  uf  Abej> 
deea,  13  Suiedes  A  M.  645;  Hanson  v.  Vernon,  27  Iowa,  28. 

§  39.  Mode  of  ezerciaing  powers.— Corporations 
originating  according  to  the  rules  of  the  common  law 
must  be  governed  by  it»  in  their  mode  of  organization,  in 
the  manner  of  exercising  their  powers,  and  in  the  use  of 
the  capacities  conferred.^  Dut  the  legislature  may  create 
a  corporation,  not  only  without  conforming  to  the  rules 
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of  the  common  law,  bat  in  disregard  of  them;  and  when 
a  corporation  is  thus  created,  its  existence,  powers,  capac- 
ities, and  mode  of  exercising  them,  must  depend  upon  the 
law  of  its  creation.3  A  corporation  which  relies  upon  a 
grant  of  power  from  the  legislature  for  authority  to  do  an 
act,  is  as  much  restricted  to  the  mode  prescribed  by  the 
statute  or  charter  for  its  exercise,  as  to  the  thing  allowed 
to  be  done.s  And  the  mode  prescribed  by  the  terms  of 
the  grant  must  be  strictly  pursued.'*  If  no  mode  is  pre- 
scribed for  the  exercise  of  a  power,  the  grant  of  which  is 
clearly  defined,  the  corporation  may  adopt  such  mode  as, 
in  its  judgment,  will  secure  the  purpose  contemplated.^ 
A  corporation  must  exercise  its  powers  in  a  reasonable 
manner,  and  the  question  whether  the  exercise  shown  is 
reasonable,  is  subject  to  judicial  revision. <}  A  railway 
company  is  bound  to  exercise  the  power  given  to  it  in 
derogation  of  individual  rights  with  moderation  and  dis- 
cretion, and  not  negligently  J  The  corporate  powers  are, 
as  a  general  rule,  vested  in  and  are  to  be  exercised  by  a 
majority  of  the  body;*  and  their  vote,  when  confined  to 
ordinary  transactions,  and  consistent  with  the  corporate 
objects,  binds  all.^  A  corporate  body  has  no  corporate 
existence  beyond  the  limits  of  the  state  which  created  it ;  ^^ 
and,  in  general,  the  exercise  of  the  corporate  rights  and 
powers  is  confined  within  those  limits.^^ 

1  Penobscot  Boom  Co.  v.  Lamson,  16  Me.  234. 

2  Penobscot  Boom  Co.  v.  Lamson,  16  Me.  224;  Commifmloner  of 
Boads  V.  McPhereoii,  1  Spear,  218:  Conro  v.  Port  Heury  Iron  Co.  12 
Barb.  27;  Beatty  v.  Mar.  Iiis.  Co.  2  Johns.  109. 

5  Farmers'  Loan  etc.  Co.  v.  Carroll, «  Barb.  613;  and  see  nolland  r. 
San  Francisco,?  Cal.  361;  Zotteuau  v.  Sau  Francisco, 20  id.  %;  Good- 
nowo.Coium'rs  of  Ramsey  Co.  11  MIuu.81;  First  Presby.  Charcli  ». 
Fort  Wayne,  8tt  Ind.  338. 

4  Matthews  v.  Sklnker,  62  Mo.  329. 

6  Southern  Life  Ins.  Co.  r.  Lanter,  5  Fla.  110:  and  see  Smith  r.  Eu- 
reka Flour  Mills  Co.  6  Cal.  1 ;  Blchmoud  etc  B.  B.  Co.  r.  Blchmoud,  26 
Gratt  83. 

6  St.  Louis  V.Weber,  44  Mo.  547. 

7  Biscoe  9,  Great  East.  Ballw.  Co.  Law  B.  16  Eq.  636. 

8  Glfford  V.  New  Jersey  R.  B.  Co.  2  Stockt.  171 :  Bex  r.  Wbittaker, 

9  Barn.  A  C.  648:  St.  Mary's  Church,  7  Serg.  A  B.  617:  Mown'y  t.  In- 
dianapolis etc.  B.  B.  Co.  4  Biss.  78:  Sggleston  v.  DooUtUe,  33  Conn.  3Mk 
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9  Despatch  Line  v.  Bellamy  Blannf .  Co.  12  N.  H.  205 ;  Dudley  r.  Ken- 
tocky  Hiifli  School,  u  Bush,  57(ii  Columbia  Bottom  Levee  Co.  v.  Meier, 
K)  Mo.  53. 

10  Day  V.  Newark  etc.  Mannf.  Co.  1  Blatchf.  628;  Miller  v.  Ewer,  27 
Me.  fiOi);  Michlgaa  Bauk  v,  Gardner,  16  Gray,  S(i2. 

11  Matthews  v.  Trustees  of  Theolc^.  Sem.  2  Brewst.  541 ;  Kennebeo 
Co.  r.  Au^custa  etc.  Bauktog  Co.  6  Gray,  204;  Conn.  Mut.  Life  Ins.  Ca» 
p.  Cross,  18  Wis.  109. 

§  40.  Powers  in  respect  of  property.—  By  the 

common  law,  corporations  have,  incidentally,  a  right  to 
take,  hold,  and  transmit  in  succession  property,  real  and 
personal,  to  such  an  extent  as  may  be  necessary  to  carry 
into  execution  the  object  of  their  creation.^  This  right 
was  and  is  of  the  essence  of  every  corporation,  whether 
created  by  license,  or  prescription,  or  legislative  act,^  and 
in  the  absence  of  any  statutory  prohibition,  they  may 
take  by  all  the  usual  modes  of  acquiring  property.*  A 
corporation,  although  created  but  for  a  limited  period, 
may,  nevertheless,  acquire  title  in  fee  to  lands  necessary 
for  its  use.**  But  a  corporation  cannot  purchase  and  hold 
lands  for  purposes  not  authorized  in  its  charter;  ^  and  if 
chartered  and  organized  for  a  specific  purpose,  it  has  no 
power  to  purchase  or  lease  property  unconnected  witli  its 
legitimate  business,  and  for  the  sole  purpose  of  carrying 
on  a  suit  and  harassing  another  under  the  forms  of  law.^ 
A  power  to  purchase  includes  a  power  to  take  a  mortgage 
or  pledge."^  A  corporation  may  take  a  mortgage  upon 
land  by  way  of  security  for  loans  made  in  the  course  and 
according  to  the  usage  of  its  lawful  operations,  or  in  sat« 
isf action  of  debts  previously  so  contracted.  ^  Power  to 
mortgage  the  property  of  a  corporation  for  a  particular 
purpose  will  not  authorize  the  corporation  to  mortgage 
for  different  purposes,  or  to  apply  the  funds  so  raised  to 
other  purposes.^  If  a  corporation  is  forbidden  by  its  char- 
ter to  purchase  or  take  lands,  a  deed  made  to  it  would  be 
void;^<^  but  such  prohibition  does  not  necessarily  forbid 
taking  a  mortgage  to  secure  a  debt.^^i  Under  a  power  to 
acquire  property  by  gift,  purchase,  or  otherwise,  a  corpo- 
ration may  take  leasehold  property  j^^  and  a  power  to 
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hire  buildings  authorizes  the  usual  coyenants  to  repair,  i* 
In  the  absence  of  any  restriction  in  its  charter,  the  cor- 
poration may  dispose  of  any  lands,  goods,  or  chattels 
which  it  has  a  right  to  acquire,^'^  or  of  any  interest  in  the 
same  it  may  deem  expedient,  i*  having  tlie  same  power  in 
this  respect  as  an  individual. ^^  But  without  clear  au- 
thority so  to  do,  it  can  neither  mortgage  ^'  nor  sell  its 
franchises.  18  The  United  States  is  a  body  politic  and  cor- 
porate, i9  and  is  capable  of  holding  property,  real  and 
personal .^^  But  if  the  law  of  a  state  authorizes  devises 
of  real  estate  to  be  made  only  to  natural  persons,  and  to 
such  corporations  as  are  established  by  the  law  of  the 
state,  a  deviH  of  lands  to  the  government  of  the  United 
States  is  void; 21  otherwise,  where  no  such  restriction  ex- 
ists.^ The  mere  right  of  a  corporation  chartered  in  one 
state  to  purchase  and  sell  property,  not  being  in  its  nature 
strictly  a  franchise,  will  be  recognized  and  protected  in 
the  courts  of  another  state,^^  subject  to  the  qualiAcation 
that  the  enjoyment  and  exercise  of  such  right  shall  not  be 
contrary  to  the  laws  or  settled  policy  of  the  latter  state, 
or  prejudicial  to  its  interests  or  those  of  its  citizens. ^^ 
An  express  enabling  act  of  the  legislature  is  not  neces- 
sary .25  In  England,  every  corporation  not  expressly  re- 
stricted therefrom  by  the  charters  or  acts  of  parliament 
creating  them,  may  acquire,  hold,  and  deal  with  every 
species  of  personal  property  as  fully  and  freely  as  an  or- 
dinary individual;  20  but  their  common-law  right  to  take 
and  hold  lands  and  tenements  has  been  restrained  by  the 
statutes  of  mortmain^  which  subject  the  power  to  acquire 
lands  to  the  discretion  of  the  crown  or  parliament  as  to 
the  grant  of  a  license.27  The  statutes  of  mortmain  have 
not  been  re-enacted  or  adopted  in  this  country ,28  except 
in  the  state  of  Pennsylvania,23  where  they  are  understood 
to  extend  only  so  far  as  they  prohibit  dedications  of  prop- 
erty to  superstitious  uses,  and  grants  to  a  corporation 
without  a  statutory  license ;  »>  and  the  objection  to  a  grant 
of  land  to  a  corporation,  which  it  is  not  authorized  by  its 
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cliart«r  to  hold,  can  only  be  made  by  the  commonwealth .» 
^o  rorporation  or  asHociation  for  religions  or  charitable 
puri»oses  can  acquire  or  hold  real  estate  in  any  territory 
of  the  United  States  of  greater  value  than  Hfry  thousand 
dollars,  uuder  penalty  of  forfeiture  and  escheat  to  tlie 
Vnited  States.^^  In  this  country  corporations  are  usu- 
ally limited,  in  the  acts  of  incorporation,  as  to  the  value 
or  amount  of  real  estate  which  they  may  hold.  But  a 
corporation  has  a  right  to  accumulate  its  protlts;  ^^  and  if 
the  property  when  purchased  does  not  exceed  the  sum 
limited,  the  title  to  it  cannot  be  affected  by  its  rising  in 
value  to  a  greater  amount  ;S^  and  if  of  greater  value,  at 
tiist,  the  state  alone  has  the  right  to  disturb  the  title.>fi 

1  Blnney's  Case,  2  Bland,  142;  Reynolds  r.  Comm'rs  etc.  A  Ohio,  205: 
HcCartee  v.  Orpii.  Asy.  8oc.  9  Cfoweu,  4>7;  Ketcliiim  v.  Uuffulo,  14  N. 
Y.  35(>;  Stater,  nadtson.  7  Wis.  688;  Callaway  etc.  Co.  v.  Clark,  32  Mo. 
3U5;  Central  Uokl  Mlu.  Co.  v.  Piatt,  3  Daly,  2ti3;  ya.go  v,  Ueiueberv,  40 
Vt.81. 

2  Sherwood  v.  Am.  Bible  Soc.  4  Abb.  Ct.  App.  227;  8.  G.  1  Keyet, 
Ml. 

5  Robie  9,  Sedgwick,  85  Barb.  819. 

4  NlcoU  p.  N.  T.  etc.  R.R.  Co.  12  N.  T.  121;  Rives  v.  Dudley,  8 
Jones  Kq.  12f». 

ft  State  V.  Comm'rs  of  Mansfield,  8  Zab.  510;  and  see  Natoina  etc* 
Co.  V.  Ctorkln.  14  Cul.  544;  Culeniaii  v.  Turnpike  R.  Co.  4B  Id.  31;  First 
l*arl:>h  iu  Suliou  9.  Cule,3  Pick.  232;  Chaplu  o.  Scliool  District,  86  N. 
U.  445. 

6  Occom  Co.  9.  Sprague  Mauuf .  Co.  34  Conn.  JZSi 

7  Commercial  Bank  etc.  v.  Nolan,  7  How.  508;  Aurora  AipicnlV 
oral  etc.  Soo.  o,  FoddocK.  dj  111.  2&I.  Sea  Deloacli  r.  Real  Estate  Bank, 
18  La.  Au.  447. 

8  Spafford  V,  Flmt  Nat.  Bank  etc.  37  Iowa,  181;  18  Am.  R.  6; 
rhonuutoii  Bank  v.  Stlmpson,  21  Me.  1!)5;  Balrd  v.  Btiiik  of  Wahblng- 
toa,  11  Serg.  &  R.  411 ;  Am.  Hut.  Life  lus.  Co.  p.  Owen,  15  Uray,  4:*1. 

9  Trevilian  9.  Mayor  of  Exeter,  27  Eng.  L.  &  £q.  578;  and  8e« 
Leavltt  V.  Yates.  4  Edw.  Ch.  134. 

10  Leazure  9.  HlUegas,  7  Serg.  &  R.  813. 

11  Blunt  9.  Walker.  11  Wis.  334. 

)2  Abby  v.  BlUups,  85  Hiss,  b'18;  and  see  Steamboat  Co.  r.  McCutch- 
eon.  13  Pu.  St.  15. 

13  Abby  9.  BlUups,  35  Miss.  618. 

14  Barry  9.  Merchants*  Ex.  Co.  1  Sand.  Ch.  280;  Town  Council  of 
Hewark  v.  EUiott,  6  Ohio  St.  1 13:  Burton's  Appeal,  57  Pa.  St.  213;  Min- 
ers' Ditch  Co.  9.  Zellerbach,  37  Cal.  543. 

15  Gibson  9.  Goldtbwalte,  7  Ala.  282;  Richardson  v.  Sibley.  11  Allen, 
65;  White  Water  etc.  Canal  Co.  o.  Vallctte.  21  Uow.  414.  See  Bethle- 
hem Borough  p.  Peneverauce  Fire  Go.  81  Pa.  St.  445. 
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16  Keynolds  «.  Gommfrs,  5  Ohio,  204.  Compare  Black  r.  Del.  otc. 
Canal  Co.  22  N.  J.  £q.  3»9;  Treadwell  v.  Salisbury  Maiiuf .  Co.  7  Gray. 
193,404. 

17  CommoQW.  V.  Smith,  10  Allen,  448;  Pullan  v.  Clu.  etc.  R.  R.  Co.  4 
BiS8.  85. 

18  Toledo  Bank  v.  Bond,  1  Ohio  St.  622;  and  see  Middlesex  R.  R. 
Co.  V.  Boston  etc.  R.  R.  Co.  115  Mass.  347;  Pierce  v.  Emery,  32  N.  H.  504. 

19  United  States  v.  Maurice,  2  Brock.  96. 

20  Cotton  V.  United  States,  11  How.  229. 

21  In  the  Matter  of  Will  of  Fox,  52  N.  Y.  830;  94  U.  S.  315;  and  see 
White  V.  Howard,  46  N.  Y.  144. 

22  Dickson  v.  United  States,  125  Mass.  311. 

23  Thompson  v.  Waters,  25  Mich.  214 ;  and  see  Lathrop  v.  Commercial 
Bank,  8  Dana,  114;  City  of  Covington  v.  Covington  etc.  Bridge  Co.  10 
Bush,  69. 

24  Claremont  Bridge  v.  Royce,  42  Vt.  730 ;  Boyce  v.  St.  Louis, 29  Barb. 
650;  Northern  Trausp.  Co.  v.  Cliicago,  7  Biss.  52. 

25  Thompson  r.  Waters,  25  Mich.  214 ;  and  sea  Gilmer  v.  Lime  Point, 
18  Cal.  251:  Whitman  Min.  Co.  r.  Baker,  3  Nev.  im;  Life  Ins.  Co.  r. 
Overholt,  4  Dill.  287. 

26  1  Kyd  Corp.  104. 

27  See  Farrar  v.  Vanghan,  2  Vcs.  Sr.  188;  Simpson  r.  Westminster 
Palace  Hotel  <:o.  8  H.  L.  Cas.  712;  Hursey's  Claim,  Law  R.  5  £q.  561; 
McDonough  Will  Case,  15  How.  Sot,  404. 

28  See  Chambers  v.  St.  Louis,  29  Mo.  543:  Paige  v.  Heinebui^ar,  40  Vt. 
81;  Davison  College  r.  Chambers'  £x'rs,  3  .loues'  £q.  253;  Potter  v. 
Thornton,  7  R.  1. 252;  Odeii  o.  Odell,  10  Allen,  1. 

29  Purd.  Dig.  350. 

SO  Leazure  r.  Hillegas.  7  Seiv.  &  R.  320;  Miller  «.  Porter,  53  Pa.  St. 
292;  and  see  Ruuyau  v.  Lessee  of  Coster,  14  Peters,  122. 

81  Gonndle  v.  Northampton  Water  Co.  7  Pa.  St.  233. 

82  U.  S.  Rev.  Stat.  §  1890. 

83  Barry  v.  Mercliauts'  Ex.  Co.  1  Sand.  Ch.  2S0. 

84  Harpeudliig  V.  Dutch  Church,  16 Peters,  455, 4^;  Bogardus  r.  Trln« 
ity  Churc-h,  4  Sand.  Ch.  633.    See  Common w.  v.  Frankfort,  13  Bush,  iti5. 

85  Humbert  r.  Trinity  Church,  24  Wend.  587;  and  see  Camp  v.  Dob- 
bins, 29  N.  J.  Eq.  36. 

§  41.  Nature  of  corporate  title.— The  property  of 
every  corporation,  including  all  its  earnings  and  prolits, 
belongs,  primarily,  to  such  corporation  exclusively,  and 
not  to  its  members  individually  or  collectively.  ^  The  ab- 
stract entity,  the  corporation,  is  the  owner  and  the  only 
owner  of  tlie  property .2  Money  earned  by  the  business 
of  a  corporation  is  corporate  property,  and  does  not  be- 
come the  separate  property  of  the  stockholders,  tmtil  it  is 
distributed  among  them  by  the  corporation.^  The  claims 
of  stockholders  are  always  subordinate  to  the  claims  of 
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creditors,^  and  the  property  of  a  business  corporation 
may  be  diiemed  a  trust  fuud  for  tlio  payment  of  debts.' 
A  corporatiou  can  not  take  an  estate  in  joint  tenancy, 
either  jointly  with  another  corporation  or  with  a  natural 
perHou,  if  survivorship  be  an  incident  thereto;'  and  if  a 
corporation  cannot  liold  land  in  its  own  name,  it  cannot 
bold  it  in  the  n:ime  of  another,  nor  take  a  beneficial  inter- 
est in  itJ  An  act  conferring  power  upon  a  corporation  to 
take  by  purchase,  is  to  be  construed  subject  to  the  re- 
strictions and  incapacities  created  by  other  general  stat- 
utes.* A  conveyance  which,  if  made  by  an  individual, 
would  be  void  within  the  statute  of  frauds,  would  also  be 
void  if  made  by  a  corporation. ^  And  ownership  of  prop- 
erty by  a  corporation  may  be  proved  by  the  same  kind  of 
evidence  that  would  prove  ownership  in  a  natural  per- 
son. ^^  The  title  to  property  may  be  vested  in  a  company 
or  association  before  it  is  incorporated,  and  no  formal 
transfer  is  necessary,  after  incorporation,  to  vest  such 
title  in  the  corporation.^! 

1  Karnes  v.  Rochester  etc  B.  R.  4  Abb.  Pr.  N.  8. 107.  See  also 
Goodwill  V.  Hardy,  67  Me.  143. 

2  Reg.  r.  Aniaud.  16  Law  J.  N.  8. 60;  9  Ad.  ^  £.  N«  8. 809. 

5  Jones  V.  Tprre  Haute  etc.  B.  B.  Co.  57  N.  Y.  196;  Curry  v.  Wood- 
ward, 44  Ala.  3(>S;  Phelps  V.  Farmers'  etc.  Bank,  26  Conn.  268;  Bur- 
roughs 0.  No.  Car.  R.  It.  Co.  67  No.  Car.  376;  Baud  r.  Hubbell,  116  Bfass. 
461 ;  (iootlwlu  V.  Hardy,  67  Me.  143. 

4  City  of  Utlca  v.  Churchill .  33  N.  T.  161;  and  see  People  r.  Com- 
ln*rs,  85  Id.  4J.I:  4  Wall.  244;  Cunningham  v.  Vermont  etc.  B.  B.  Co.  13 
Gray.  41 1.    But  see  First  Nat.  Bauk  r.  Fauchcr,  48  N.  Y.  624. 

6  8au  Francisco  etc.  B.  B.  Co. «.  BeejS  Cal.  398:  and  see  VerplaDck 
V.  Men-aiitile  lus.  Co.  1  £dw.  Ch.  84, 87;  Karnes  v.  Rochester  etc  B.  B. 
Co.  4  Abb.  i*T.  N.  8.  1U7. 

6  Telfair  v.  Howe.  8  Rich.  Eq.  239. 

7  Coleman  v.  San  Rafael  etc.  Road  Co.  49  Cal.  517.  See  Fellows 
V.  Miner,  11»  Mass.  641 ;  Chamberlain  v.  Chamberlain,  43  N.  Y.  424, 

8  McCartee  v.  Orph.  Asy.  Soc  9  Cowen,  437, 

9  Smith  0.  Morse,  2  Cal.  524. 

10  Lowe  V.  State,  46  Ind.  305. 

11  American  Silk  Works  r.  Saloman,  4  Hun,  139;  S.  C.  6  Thomp.  A  O 
152;  Boyaton  v.  Hatch,  47  N.  Y.  225;  and  seeRotch's  Wharf  Co.  v.  Jttdd> 
lUK  Mass.  '2*24;  Benevolent  Soc.  «.  Benevolent  Soc.  2  Tenn.  Ch.  77: 
Queeusuury  Industrial  Soc  v.  Pickles,  Law  B.  1  Ex.  1. 

§  42.  ProBumptionB  in  favor  of  title.— A  corpora- 
tion authorized  to  receive  conveyances  of  land  for  certain 
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purposes,  will  be  presumed  to  have  received  such  a  con- 
veyance for  some  purpose  witbin  its  powers,  unless  the 
contrary  be  shown.  ^  And  in  an  action  by  a  corporation 
as  the  owner  of  certain  property  which  it  had  the  riglit  to 
acquire,  the  law  presumes  that  it  was  lawfully  acquired, 
if  the  manner  of  its  acquisition  does  not  appear.  It  is  in- 
cumbent upon  the  defendant  to  show  tliat  it  was  illegally 
obtained,  if  he  relies  upon  that  defense.^ 

1  rhantaciua  Co.  Rank  v.  Rlsley.  H  N.  T.  389 :  Farmers'  Loan  ete. 
Co.  V.  Ciirti8, 7  N.  Y.  4(M;  aiid  itee  Lludsley  v.  Simonds.  2  Abb.  IT.  N. 

2  Fanuen'  etc.  Bauk  v.  Detroit  etc  B.  B.  Co.  17  Wis.  372. 

§  43.  Powers  in  respect  to  contracts.— Unless  re- 
strained by  law,  every  corporation  has  the  incidental 
power  to  make  any  contract  which  may  be  necessary  to 
advance  the  objects  of  its  creation. ^  It  may  act  and  deal 
In  the  same  manner  that  a  natural  person  would,  if  he 
sought  to  accomplish  the  same  end.^  Thus,  a  corporation 
may  borrow  money  to  accomplish  the  purpose  for  which 
it  was  organized,  wherever  such  power  may  be  fairly  im- 
plied as  a  usual  and  appropriate  means  to  accomplish  the 
objects  of  its  charter,^  and  may  bind  itself,  by  a  written 
obligation,  for  its  repayment.^  A  company  established 
for  the  purpose  of  trading,  may  make  all  such  contracts 
as  are  of  ordinary  occurrence  in  that  trade,  and  Mrill  be 
bound  by  them.^  Banks,  insurance  companies,  and  similar 
corporations,  may  be  liable  upon  contracts  wliich  do  nr)t 
strictly  conform  to  their  charters.^  It  is  sufficient  if  thure 
be  a  usage  and  practice  under  such  circumstances  as  may 
be  presumed  to  be  witbin  the  general  knowledge  and  by 
the  consent  of  the  company."^  A  corporator  may  contract 
with  his  corporation;  ^  and  there  is  no  legal  objection  to 
such  a  contract,  when  the  authority  of  the  corporation  to 
contract  with  its  members  is  within  the  reason  of  the 
powers  vested  in  it,  and  may  be  necessary  for  their  exe- 
cution, althougli  this  authority  may  not  be  expressly 
given  by  any  statute.^   A  corporation  may  make  any 
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contract  within  its  powers,  in  a  foreign  goyemment,  if  the 
contract  be  not  probibited  by  that  government;  ^^  and  the 
agents  and  officers  of  a  corporation  chartered  in  one  state, 
may  bind  it  by  contracts  and  engagements  made  in  an- 
other state,  11  if  not  contrary  to  good  policy,  or  prejudi 
cial  to  the  interest  of  the  latter  state.^^  Corporations  are 
presumed  to  contract  within  the  powers  and  limitations 
of  their  chart-ers;  IS  and  it  lies  upon  those  who  impeach 
any  contract  to  show  that  it  is  void.i^ 

1  Galena  r.  CoreTlth,  4S  HI.  423:  Strauss  v.  Eagle  Ins.  Co.  ft  Ohio  Rt. 
60;  Broiurhcon  v.  MaQcbester  Water-works  Co.  3  Barn.  A  Aid.  1 ;  Sel- 
brechtvTKewOrleans,12La.4.96;  Brooklyn  Gravel  Road  Co.  v.  Slmiglit- 
er.8-1  lud.  185:  Weckler  v.  First  Nat.  Bank.  4i  Md.dSl;  Goodrir-htf. 
Detroit,  1 J  Mich.  27»:  Bateman  v.  Mayor  etc.  3  Hurl.  &  N.322;  DougUua 
V.  Vixsinia  City,  6  Nev.  W. 

2  Union  Water  Go.  v.  Mnrpby'S  Flat  Fluminff  Co.  22  Cal.  620:  Feesy 
9.  People's  Fire  Ins.  Co.  2  Bout.  5U9;  State  Banit  v.  Cape  F^ar  Bank.  13 
lred.7a. 

3  Partridge  v.  Badger,  25  Barb.  146;  Barnes  r.  Ontario  Bank,  19  "S. 
T.  101*;  Davi.sv.  Proyrieturs  utu.  8  Mot.  SJl;  Union  Mm.  Cu.  0.  Kocky 
Ut.  Nat.  Bauk.  2  Cal.  248;  Moss  v.  Haspetli  Acadeui}*,  7  HeUk.  283. 

4  Frye  v.  Tucker,  24  lU.  180;  Clarke  v.  School  District  etc.  3  K.  I. 
199;  Smith  9.  Law, 21  N.  Y.  2>tf;  Eastern  Union  liailw.  Co.  v.  Hart,  8 
Exch.  116;  S.  G.  14  Eng.  L.  A  Eq.  fiJ5;  Covington  v.  Covington  etc 
Bridge  Co.  10  Basli,4>;<:  Thompson  v.  Lambert,  44  lowa,23J;  Gardner 
9.  London  <*tc  BaUw.  Co.  Law  B.  2  Ch.  201. 

6   In  re  Contract  Co.  Law  R.  8  Eq.  14;  Colliery  Co.  r.  Waddle,  Law 
B.3  C.  P.  4<»;  Nicholson  v,  Bradflehi  Union,  Law  R.  1  Q.  B.  620.    One 
railroad  company  may,  upon  asufflcieut  consideration,  guarantee  tlie 
Iwndsof  another  railroaa  company?  Low  v.  Cent.  Pacii.  B.  B.  Co.  52 
CaL  53;  28  Am.  R.  629. 

6  Buckley  v.  Derby  Fish.  Co.  2  Conn.  252. 

7  WItte  V.  Derby  Fish.  Co.  2  Conn.  260;  Kllgore  v.  Bulkley,  14  id* 
IS2. 

8  Cnlbertson  v.  Wabash  NaT.  Co.  4  McLean,  644. 

9  Revere  v.  Boston  Copper  Co.  15  Pick.  135;  Middlesex  Tumplk« 
Co.  V.  Swan,  10  Mass.  884;  and  see  Ely  v.  Sprague,  1  Clarko  Ch.  s.*)!; 
'Gordon  v.  Preston,  1  Watts,  385.  A  promissory  note  made  liy  a  corpo- 
ration to  its  trustees  is  a^^ainst  public  policy,  and  void :  Wilbur  v.  Lynde. 
«»CaL2S0;  19Am.R.6«.        «-  "  «*       . 

10  Bank  of  Augusta  v.Earle,  18  Peters,  519;  Blair  «.  Perpetual  Ins.  Co. 

10  Mo.  553;  Tombigbee  B.  B.  Co.  v.  Kueeland.  4  Uow.  16;  Weymouth  v. 
Wash.  etc.  B.  B  Co.  1  McArtbur,  19. 

11  Arms  9.  Conant,  36  Vt.  744;  Ohio  etc.  B.  B.  Co.  v.  Wherter.  1 
Black,  286;  Day  v.  Newark  India  Rubber  Co.  1  Blatchf.  623;  Wood  Ily- 
diaulle  etc.  Co.  v.  King,  45  Ga.  34;  Christian  Union  v.  Tount,  lUl  U.  S. 
71  • 

12  Newburg  Petroleum  Co.  v.  Weare,  27  Ohio  St.  343 ;  Home  Ins.  Co* 
9.  DaviR.29Mlch.238:  Smith  v.  Alvord,  63  Bai'b.  415;  State9.Fosdlck. 

11  La.  An.  4»1 ;  Cowell  v.  Springs  Co.  100  U.  S.  65. 

Boovx  CORP.— a» 
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IS  Morris  etc.  B.  B.  Ck>. «.  Sussex  B.  B.  Co.  20  N.  J.  Eq.  542;  Union 
Water  Co.  r.  Murphy  Co.  22  Cal.  620:  Alabama  etc.  las.  Co.  v.  Central 
etc.  Assoc. M Ala. 73:  Baiiw.Co.v.McCartiiy,U(>  U.S.25b,2ti7;  Wliltner 
Arms  Co.  0.  Barlow,  68  N.  Y.  62;  Hope  Mat.  Llfo  Ins.  Co.  v,  Taylor,  3 
Bobt.  278. 

14  Yates  v.  Van  De  Bogert,  06  N.  Y.  526;  Oxford  Iron  Co.  v.  Sprad- 
ley^  Ala.  98;  Downing  v.  Mt.  Wash.  Co.  40  N.  U.  230;  Dauav.  Bank  of 
St. Panl. 4 Minn.  385:  Scottish  etc.  Ballw. Co. v  Stewart's  Macq. 382; 
Shrewsbury  etc.  Bailw.  Co.  v.  Northwestern  Ballw.  Co.  6  H.  L.  Cas.  US. 

§  44.  Mode  of  oontraoting.— When  the  act  of  incorp 
poration  prescribes  a  mode  of  contracting,  the  coiiK>ratioii 
must  observe  that  mode,  or  the  instrument  no  more  creates 
a  contract  than  if  the  body  had  not  been  incorporated.^  But 
«mless  the  mode  be  prescribed  and  limited,  a  corporation, 
like  an  individual,  may  be  bound  by  an  implied  contract,^ 
to  be  deduced  by  inference  from  the  corporate  acts,*  pro- 
vided it  is  within  the  scope  of  its  corporate  authority.^ 
Wherever  a  corporation  is  acting  within  the  scope  of  the 
legitimate  purposes  of  its  institution,  all  parole  contracts 
made  by  its  authorized  agents  are  express  promises  of 
the  corporation  ;S  and  all  duties  imposed  upon  them  by 
law  and  all  benefits  conferred  at  their  request  raise  im- 
plied promises,  for  the  enforcement  of  which  an  action 
will  lie.*  And  a  vote  of  the  corporation  is  not  necessary 
to  be  shown  in  order  to  authorize  a  contract  made  on  its 
behalf  by  an  agent  or  ofQcer  in  the  scope  of  his  usual  ati* 
thority.7  In  the  case  of  a  contract  by  a  corporation  ia 
this  coimtry,  a  seal  is  no  longer  deemed  as  of  any  more 
necessity  or  significance  than  in  the  case  of  a  contract  by 
a  natural  person.*  And  unless  the  act  of  incorporation 
expressly  prescribes  the  contrary,  the  duly  authorized 
agents  of  corporations  may,  within  the  scope  of  their  au- 
thority, bind  them  by  simple  as  well  as  by  sealed  con- 
tracts.9  So,  it  is  the  established  doctrine  in  England,  that 
a  trading  coix>oration  may  contract  without  seal  for  a  por^ 
pose  connected  with  the  objects  of  the  incorporation,  pro- 
vided such  contract  does  not  relate  to  matters  of  a  special 
and  unusual  nature;  ^^  the  absence  of  a  seal  will  be  ex- 
cused as  it  respects  matters  of  trivial  and  every-day  oo- 
cuirenoes.^^   Less  strictness,  as  it  respects  the  name,  is 
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required  in  contracts  with  corporations  than  in  actions  by 

or  against  them.  12     In  the  former  case  it  is  snfficient  if 

the  name  of  the  corporation  be  so  given  as  to  distinguish 

it  from  other  corporations.^    The  individual  members  of 

a  corporation  cannot,  unless  authorized,  bind  the  body  by 

express  promises;  ^^  nor  can  any  corporate  engagement  be 

implied  from  their  unsanctioned  conduct  or  declarations.^^ 

'Whenever  a  corporation  makes  a  contract,  the  only  rights 

it  can  claim  under  such  contract  are  those  which  are  given 

to  it  in  its  corporate  capacity,  and  not  the  rights  which 

belong  to  its  members  as  the  citizens  of  a  state.  ^> 

1  Harborongli  v.  Shordlow,  7  Mees.  ft  W.  87 ;  2  Eng.  Railw.  Cas.  253; 
White  V.  New  Orleans,  15  La.  An.  btil ;  Head  v.  Ins.  Co72  Granch,  127 ;  Bal- 
timore o.  Reynolds,  20  Md.  1;  Zotcman  v.  Sau  Francisco,  2U  Gal.  3<J0; 
Pimento  «.  San  Francisco.  21  id.  351;  Bladen  9.  Pliiladelpliia,  60  Pa.  St. 
^64. 

^2  N.  Y.  etc.  B.  R.  Co.  v.  Mayor  etc.  1  HUt.  562;  Lowe  v.  London  etc 
Ballw.  Co.  14  Eds.  L.  ft  £4.  IH;  audsee  McSpedonv.  Mayor  etc.  20  How. 
Pr.  3»5;  7  BoswTeOl. 

Z  Haher  o.  City  of  Chicago,  38  lU.  266;  Abbot  v.  Herman,  7  Me.  118; 
Abby  V.  Billups,  85  Miss.  618;  Frankfort  Bridge  Co.  v.  City  of  Frankfort* 
18  B  Mon.  41 ;  Uowau  Marble  Go.  v.  Tarrant,  73  HI.  608. 

4  N.  T.  etc.  B.  R.  Co.  v.  Mayor  etc.  1  Hilt.  562;  and  see  Sllliman  v. 
Fredericksburg  etc.  R.  R.  Co.  27  Gratt.  119. 

5  Fanning V.  Gregoire,  16  How.  524;  Fleckner  v.  Bank  of  U.  S.  8 

Wheat.  33»rMcCuUough  «.  Talladega  Ins.  Co.  46  Ala.  376.  Compare 
Trustees  etc.  v.  Johnson,  53  Ind.  273. 

6  Blnnt  r.  Walker,  11  Wis.  334:  Maine  Stage  Co.  v.  Longley,  14  Me. 
444;  Peterson  9.  Mayor  etc.  17  N.  Y.  44U;  Madison  etc.  R.  R.  Co.  v,  Nor- 
wich Sav.  Soc.  24  Ind.  457 ;  Board  of  Education  v.  Greenebaum,  39  111.  609. 

^  7  Lime  Rock  Bank  v,  Macomber,  29  Me.  564;  Eastman  r.  Coos 
Bank,  1  N.  H.  23;  and  see  Consoclated  Presby.  Soc.  v.  Staples*  28 
Conn.  544. 

8  Bank  of  Columbian.  Patterson,?  Crsneh,  299 ;  Savings  Bank  r^  Da* 
▼ls,8  Conn.  191;  New  Athens  v.  Thomas,  bJlii.  259;  Watson  v.  Bennett, 
12  Barb.  196;  Hamilton  v.  New  Castle  R.  R.  Co.  9  Ind.  359;  Peterson  v. 
Mayor  etc.  of  N.  Y.  17  N.  Y.  449;  and  see  Missouri  River  etc.  R.  R.  Co. 
V.  Commr's,  12  Kans.  482. 

9  McCulIough  V.  Talladega  Ins.  Co.  46  Ala.  376.  See  San  Antonio  v. 
Gould.  34  Tezr49. 

10  South  of  Ireland  Colliery  Co.  v.  Waddle,  Law  R.  3  C.  P.  463;  Nich- 
olson r.  Guardians  etc.  Law  R.  1  Q.  B. ^Oi  Hendersons.  Australian 
Royal  Mail  etc.  Co.  5  £1.  ft  B.  409;  In  re  Contract  Corp.  LawR.  8  Eq.  14. 

11  Mauby  v.  Long,  3  Lev.  107;  WeUsg.  Mayor  etc.  Law  R.  10  C.  P.  402; 
Bank  of  U.  S.  v.  Dandrldge,  12  Wheat.  64.  See  Austin  v.  Guardians  etc 
Law  R.  9  C.  P.  91. 

12  See  CORPORATB  Namb,  g  29,  ante. 

13  Hagerstown  Tump.  Co.  v.  Creeger,  5  Har.  ft  J.  122;  and  see  New* 
port  Mauuf.  Co.  v,  Starbird,  10  N.  U.  123;  Stein  v.  Indianapolis  Assoc 
U  Ind.  237. 
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14  Sqper  v.  BnflUo  etc.  B.  B.  Co.  19  Barb.  810;  Baby  9.  Abynlnlin 
80c.  15  Me.  906;  Begents  of  Unirersity  v.  Williams,  9  Gill  A  J.  dtii. 

15  Dunn  V.  St  Andrews  Gburcb,  14  Johns.  118;  Proprietors  etc.  v. 
Gordon,  1  Pick.  297. 

16  Bank  of  Aogosta  v.  Barle,  13  Peters,  019;  and  see  Vt.  Cent.  B.  B. 
Co.v.Claye8,21Vt.80. 

§  45.  Principles  of  construction.— General  words 
used  in  a  corporate  contract  which  admit  a  doable  con- 
struction, will  be  constraed  consistently  with  the  charter.  1 
Contracts  made  by  the  officers  of  a  corporation  will  be 
presumed  to  have  been  made  in  pursuance  of  the  author- 
ity  derived  from  the  statutes  of  the  state  under  which  the 
corporation  was  organized,  rather  than  uf  that  derived 
from  a  foreign  incorporation  under  the  same  name.*''  A 
contract  by  a  corporation,  which  is  entirely  foreign  to  the 
objects  and  purposes  of  its  charter,  is  void.^  But  a  com- 
pany having  power  to  contract  for  the  purchase  of  goods, 
is  bound  by  such  contract,  although  the  goods  may  not  be 
intended  for  the  use  of  the  company,  and  although  this 
fact  may  be  known  to  the  person  with  whom  the  contract 
is  entered  into.-*  A  contract,  valid  in  part,  and  invalid  as 
to  the  residue,  for  want  of  power  in  the  corporation  to 
make  the  entire  contract,  will  be  valid  to  the  extent  of 
the  power,  and  void  only  as  to  the  excess.^  The  contract 
obligations  of  a  corporation  survive  the  dissolution  of  the 
corporation.^  And  where  a  corporation  changes  its 
name  for  convenience,  but  continues  in  the  same  general 
business  with  the  same  officers,  it  is  responsible  under  the 
new  name  for  all  its  previous  debts.7  In  the  case  of  a 
contract  entered  into  with  a  corporation,  to  be  executed 
in  the  future,  the  contingency  of  the  continued  existence 
of  the  corporation  must  be  regarded  as  having  been  in  the 
view  of  the  parties.^  Contracts  of  a  corporation,  open  to 
the  objection  that  they  are  in  violation  of  law,  may  be 
legalized  by  a  special  act  of  the  legislature.^  A  contract 
made  by  a  corporation  which,  by  statute,  it  is  expressly 
prohibited  from  making,  is  so  far  void,  that  the  corpora- 
tion cannot  maintain  an  action  thereon,  although  tbo 
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ttatnto  does  not  in  tenns  declare  that  the  contract  shall 
be  void,  but  merel  j  prescribes  a  penalty  for  making  it.^* 
A  statute  provision  that  "  no  corporation  shall  engage  in 
mercantile  or  agricultural  business,  nor  in  commission, 
brokerage,  stock-jobbing,  exchange,  or  banking  business 
of  any  kind,"  does  not  invalidate  a  single  isolated  con* 
tract  for  the  purchase  of  goods.^^ 

1  Morris  etc.  R.  R.  Go.  v.  Sussex  B.  B.  Co.  20  N.  J.  £q.  543;  and  see 
ThomiMon  v.  Lambert,  44  Iowa,  239. 

2  Dean  v.  La  Motte  Lead  Co.  Si)  Mo.  523. 

3  Rock  River  Bank  v.  Sherwood,  10  Wis.  230.  See  in/r<»,  Ultba 
Tiiucs. 

4  lu  re  Contract  Corp.  Law  B.  8  £q.  14. 

5  Grand  Gulf  Bank  v.  Archer,  8  Smedes  A  M.  15L 

6  Nevlttr.  Bank  of  Port  Gibson,  6  Snsftdes  A  M.  613;  and  see  People 
V.  Pr*"-  deut  ftc.  of  Cal.  ColleKe,  »ii  Cal.  Ititf;  Cliicaffo  etc.  B.  B.  Co.  v. 
BowiurU.  7  Wail,  3SfJ;  Revere  v.  Boston  Copper  Co.  15  Pick.  351. 

7  Dran  r.  La  Motte  Lead  Co.  59  Mo.  .'^23.  But  see  Conant  v.  Nat 
Ice  Co.  H  .ioiies  &  8.  bJ. 

8  Houston  V.  Jefferson  College,  63  Pa.  St.  428. 

9  Wliire  Water  eti*.  Canal  r.Ya11ette.21  How.414;  City  of  Bridgeport 
r.  Uou8acouic  B.  R.  Co.  15  Conn.  475. 

ID  CIn.  etc.  Ins.  Co.  0.  Rosenthal.  55  111.  9li.  See  Flerkner  v.  U.  S. 
Bank.  8  W^heat.  338:  Nat.  Bank.  v.  Matthews,  98  U.  S.ftJl:  Leuvitt  v. 
Palmer.  3  N.  Y.  1!);  Wtiite  «.  FnmkUu  Bank,  '22  Pick.  181 ;  Blair  v.  Per^ 
petual  lus.  Co.  10  Mo.  559. 

11    Graham  v.  Hen<^ick8, 22  La.  An.  523. 

§  46.  Capacity  to  sue.— The  power  to  sue  is  one  of 
the  common-law  incidents  of  a  corporation.  ^  And  this 
power  has  been  upheld,  notwithstanding  defects  of  or- 
ganization, or  other  peculiar  circumstances  relied  upon 
to  defeat  it.^  Corporations,  public  or  private,  may  sue 
upon  all  promises  and  obligations  made  to  them,"  which 
fall  within  the  scope  of  the  legitimate  purposes  of  the 
corporation.^  So,  a  corporation  may  sue  for  injuries  done 
to  the  body  corporate,  or  to  the  corporate  property;  ^  and 
in  a  proper  case  can  maintain  a  bill  of  interpleader.^  In 
Cngland,  a  corporation  aggregate  may,  as  the  petitioning 
creditor,  sue  out  a  commission  of  bankruptcy .^  The  fact 
that  a  state  is  the  sole  proprietor  of  a  corporation,  does 
not  prevent  the  corporation  from  suing.  <}   If  the  charter 
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of  a  corporation  does  not  in  terms  gire  the  power  to  refer 
to  arbitration,  the  power  to  sue  inclades  a  power  of  refer- 
enced But  if  the  charter  directs  that  controversies  shall 
be  decided  by  a  designated  tribunal,  the  jurisdiction  will 
be  deemed  exclusive,  and  an  action  at  law  cannot  be  main- 
tained in  a  case  where  such  tribunals  have  jurisdiction  to 
decide. ^0  Under  the  common  law  a  corporation  cannot 
maintain  a  suit  after  its  charter  has  expired.  ^^ 

1  See  Bartlett  v.  Brickett,  14  Allen,  62. 

2  Bait.  etc.  R.  R.  Co.  v.  Gallabue,  12  Oratt  6S5:  Bangor  etc.  R.  R. 
Co.  V.  Sinitli,  47  Me.  S4;  Holmes  v.  GUllland,  41  Barb.  668:  Town  of 
Shrewsbury  v.  Brown,  25  Vt.  197.  But  see  Workingmen's  eic.  Bank  «. 
Converse,  29  La.  An.  Sti9. 

3  MaTorof  Stafford  v.  Till,  4  Blng.  64:  Oordon  v.  Mayor  etc.  of 
Bait  5  Gill,  231;  Portsmouth  Livery  Co.  v.  Watson,  10  Mass.  91. 

4  Ancient  City  Club  v.  Miller,  7  Lans.  412. 

6  Am.  Mat.  Ins.  Co.  v.  Owen,  15  Gray.  491 ;  Knickerbocker  Life 
Ins.  Co.  V.  Ecclesiue,  42  How.  Pr.  201 ;  11  Abb.  Pr.  (N.  S.)  S85;  Trenton 
Ins.  Co.  V.  Pen-lne,  3  Zab.  402;  Metarop.  Saloon  Co.  v.  Hawkins,  4 HurL  A 
N.  87;  Goodspeed  v.  East  Haddam  Bank,  22  Conn.  629, 636. 

6  lillls  V.  Townsend,  109  Mass.  IIS. 

7  Ex  parto  Bank  of  Ireland,  1  Molloy,  261. 

8  Hutchinson  v.  Taylor,  6  Heisk.  634. 

9  Day  ip.  Essex  Co.  Bank,  13  Vt.  97;  Alex.  Canal  Co.  v.  Swaxm,  5 
How.  83. 

10  Bassett  v.  Carleton,  82  Me.  663;  and  see  Thompson  v.  Planet  etc 
Building  Soc.  I^w  B.  16  Eq.  333;  Wright  v.  Monarch  etc.  Building  Soc 
Law  E.  6  Ch.  Dlv.  726. 

11  BnUding  Assoc. «.  Anderson,  7  PhU.  (Pa.)  106. 

§  47.  Name  in  which  to  sue.--In  general  a  corpo- 
ration can  sue  only  by  its  corporate  name;  ^  in  the  name 
and  style  given  to  it  by  law.^  Where  a  contract  is  made 
with  a  corporation  through  an  agent,  the  action  must  be 
brought  in  the  name  of  the  corporation.^  So,  the  trustees 
of  a  corporation  should  sue  in  the  corporate  name  only.^ 
An  action  upon  a  note  made  payable  to  the  treasurer  of  a 
corporation,  or  his  successor  in  office,  for  the  use  of  the 
corporation,  is  rightfully  brought  in  the  name  of  the  cor- 
poration.^ After  a  change  of  name  the  corporation  should 
sue  by  its  new  name.^  A  legislative  change  of  the  name 
does  not  impair  its  right  to  sue  on  a  note  executed  to  it  by 
the  old  name.7   A  slight  variation  between  the  name  in 


55  OOHPOBATB  POWEBS.  |  48 

which  a  corporation  has  brought  suit  and  the  name  by 
which  the  papers  which  it  offers  in  evidence  under  the 
plea  of  the  general  issue,  to  prove  its  incorporation,  show 
it  to  have  been  incorporated,  ought  to  be  disregarded.* 

1  Cnrtlm  r.  Muiry ,  26  Cal.  633 ;  Norton  v.  Hodges,  100  Mass.  241 ;  Brad* 
ky  V.  Richai'dsou,  2  Blatclif .  343. 

2  Porter  v.  Nekervls,  4  Rand.  3.%);  and  see  Dark  «.  Houston,  22  Gte. 
006;  Maoiiey  v.  Motz,  4  Ii-eiL  £q.  lilA. 

a  Garland  v.  Reynolds.  20  Me.  45;  Commercial  Bank  v.  French,  21 
Pick.  486.    See  Myers  v.  Machado.  6  Abb.  Pr.  198. 

4  IMindv  r.  Blrdsall,  2^  Barb.  31 :  and  see  Leonard^vUIe  Bank  r.  WIl- 
lard.  25  N.  Y.574:  Lowentliallv.  Wiseman,  56  Barb.  4^0;  Brittaluv. 
KewUuid.  2  Dov.  &  B.  £q.  363. 

6  Warrpn  Academy  v.  Starrett,  15  Me.  443.  See  Haynes  v.  Coving* 
ton.  13  Siueden  A  M.  408;  Tlmms  v.  Williams,  3  Ad.  &  K.  N.  S.  413. 

6  Madison  Coliefire  r.  Barke,  6  Ala.  404;  Oonld  v.  Snb-distrlct  No.  S 
etc.  7  Minn.  20:{;  Mayor  etc.  of  Colcliester  v.  Seaber,  3  liurr.  1866;  and 
see  Eaton  etc.R.  R.  Co.  v.  Hunt,  20  Ind.  457;  Racine  County  Bank*. 
Ayers.  12  Wis.  512. 

7  Trustees  etc.  v.  Schwagler,  37  Iowa,  077. 

8  Tbatcher  «.  West  River  Nat.  Bank,  19  Mich.  196. 

§  48.  In  what  courtB  snit  may  be  brougIit.~A 
corporation  in  a  foreign  country  may  sue  as  such  in  the 
English  courts.^  So,  a  corporation  created  by  the  laws  of 
a  foreign  country  may  sue  in  one  of  the  state  courts  in  this 
country;  ^  or  it  may  sue  in  the  federal  courts.*  A  corpo- 
ration created  by  any  state  has  power  to  sue  in  the  federal 
courts  as  if  it  were  a  citizen  ot  that  state.^  And  in  the 
absence  of  any  restraining  statute,  corporations  created 
by  the  laws  of  any  one  state  are  competent,  as  artificial 
persons,  to  bring  suit  in  the  courts  of  other  states.^  A 
suit  by  a  corporation  in  its  corporate  name  must  be  pre- 
sumed to  be  a  suit  by  a  citizen  of  the  state  under  whose 
laws  the  corporation  exists;^  and  this  presumption  can- 
not be  countervailed  by  averment  or  evidence  to  the  con- 
trary, for  the  purpose  of  withdrawing  the  suit  from  the 
jurisdiction  of  a  court  of  the  United  States.  7  The  fact 
that  a  state  is  a  member  of  a  coriioration  suing  in  a  circuit 
court,  does  nut  prevent  such  court  from  entertaining  ju- 
risdiction of  the  action.*  The  United  States  of  America 
•ning  in  their  corporate  capacity  in  a  court  of  Great  Brit- 
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ain,  thereby  sabmit  tbemselves  to  its  jarisdiction,  and  can 
only  obtain  relief  subject  to  the  control  of  the  coart  and 
pursuant  to  the  rules  of  practice.^  A  suit  by  a  corpora- 
tion created  by  the  United  States  is  a  suit  arising  under 
the  laws  of  the  United  States,  ^o 

1  Henrlques  v.  Dutch  West  India  Co.  2  Ld.  Raym.  1535 :  Nat.  Bank 
of  St.  C'iiiirk'!!  V.  De  Ueruales,  1  Car.  &  P.  56»;  Byau  &  M.  190;  aud  see 
United  States  v.  Wa^fuer,  Law  B.  3  £q.  724. 

2  Britisti  Am.  Land  Co.  o.  Ames,  G  Met.  39L 

I   Soc.  for  Prop,  of  Gosi>el  v.  Wheeler,  2  Qall.  105. 

4  Mil  Her  v.  Dows,  5j4  U.  S.  444 ;  Railway  Co.  v.  Whitton,  13  Wall.  270; 
Insaraiice  Co.  v.  The  "C.  D.  Jr."  1  Wood,  li:  Nat.  Park  Bank  v. 
Nlchol3, 4  Blss.  315:  Marshall  v.  Bait.  etc.  B.  B.  Co.  Hi  How.  314;  WiU- 
iams  V.  Bio,  etc.  B.  B.  Co.  3  Dill.  2d7. 

5  Fisk  r.  Chica^ro  otc.  B.  B.  Co.  4  Abb.  Pr.  N.  S.  378;  Savage  Blannf; 
Co.  r.  Arinstroii);,  17  Me.  34;  Jilslava  r.  Ame^  Plow  Co.  47  Ala.  384:  Will, 
lams  r.  Cresweli.  51  Miss.  817.  See  Lathrop  v.  Union  Pacific  B.  B.  Co. 
1  McAr.  234. 

6  Lathrop  v.  Union  Pacific  B.  B.  Co.  1  McAr.  234;  Hatch  v  Chlcacro 
etc.  R.  R.  Co.  tf  Blatchf.  105;  Stevens  r.  Piicenlx  Ins.  Co.  41  N.  Y.  Hi; 
United  States  r.  lusuiunce  Companies,  '22  Wall.  G9. 

7  Educational  Soc.  r.  Varney.  M  N.  H.  .ITti;  Coimty  of  AUeffhany  v. 
aeveland  etc.  B.  B.  Co.  51  Pa.  St.  228;  Ohio  etc.  B.  B.  Co.  v.  Wheeler* 
1  Black,  2d6. 

8  U.  S.  Bank  v.  Planter*8  Banlr,  9  Wheat.  904. 

9  Prloleau  v.  United  States,  Law  B.2  £q.  659. 

10  Osborne  r.  Bank  of  U.  S.  9  Wheat.  738;  Union  Pacific  B.  B.  Co. 
9.  McComb,  58  How.  Pr.  478. 

§  49.  Diafranohisement  of  members.— A  corpora^ 
tion  possesses  inherently  the  power  to  disfranchise  mem- 
bers for  either  of  the  following  causes:  First.  When  an 
offense  is  committed  bj  a  member,  which  has  no  immedi* 
ate  relation  to  his  corporate  duty,  but  is  of  so  infamous  a 
nature  as  to  render  him  unfit  for  the  soriety  of  honest 
men.  Second.  When  an  offense  is  against  the  duty  of  a 
member  as  a  corporator,  in  which  case  he  may  be  ex- 
pelled, on  trial  and  conviction,  by  the  corporation.  Third, 
When  the  offense  is  of  a  mixed  nature,  compounded  of 
the  two  first  mentioned.^  Before  an  expulsion  is  made 
for  an  offense  of  the  kind  first  mentioned,  it  is  necessary 
that  there  should  be  a  previous  conviction  by  a  jury,  ao 
cording  to  the  law  of  the  land.^  And  the  exercise  of  the 
power  to  disfranchise  does  not  affect  the  private  rights 
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of  the  corporator  in  the  franchise;*  a  member  of  a  joint- 
stock  company,  or  of  any  corporation  owning  property, 
catinot  be  expelled,  and  thus  deprived  of  his  interest  in 
the  stock  or  general  fund,  unless  such  power  has  been  ex- 
pressly conferred  by  the  charter.^  And  where  the  right 
to  expel  for  just  cause  exists,  it  cannot  be  exercised  in  an 
arbitrary  and  summary  manner,  but  the  party  charged 
with  the  violation  of  duty  should  have  an  opportunity  to 
be  heard.^  Nor  will  an  incorporated  society  be  permitted 
to  use  its  power  to  ex];>el  members  for  purposes  of  person- 
al or  private  revenge,  or  make  it  the  instrument  of  re- 
ligious intolerance,  or  political  proscription.^ '  Where  the 
constitution  of  an  incorporated  society  makes  "slander 
against  the  society"  by  a  member,  an  offense  for  which 
he  may  be  fined  or  expelled,  such  a  provision  will  be  con- 
strued as  intending  an  offense  analogous  to  slander  as  de- 
fined by  the  common  law.  7 

1  Leech  v.  Harris,  2  Brewst.  571 ;  People  v.  Chicsdro  Boartl  of  Trade, 
45  lU.  IIJ;  SuiitUr.Smltli.S  Desaus.  Eq.bol;  Peoitlet*.  N.  Y.  Com.  Aks.  18 
▲bb.  Pr.  271:  People  v.  Medical  Soc.  24  Barb.  570;  People  v.  Fire  Un- 
derwriters, I  Huu,  248;  State  v.  Chamber  of  Commerce,  20  Wis.  (a. 

2  Common w.  v.  St  Patrick's  Soc.  2  Blnn.  448;  Common w.  v.  Ouard- 
iaiis  of  Pour,  tf  Serg.  A  S.  46U;  and  see  Soc.  for  Visltailou  of  Sick  «. 
Meyer.  52  Pa.  St.  125. 

a   ETaasv.Phi]a.Club,dOPa.St.l07. 

4  BogRs*  Case,  11  Code  R.  90;  Evans  v.Pbna.  Club,  50  Pa.  St.  in?; 
and  see  State  «.  Tudor,  6  Day,  329;  Davis  v.  Bank  of  Euglaud,  2  Bliig. 

5  People  V.  St.  Franciscus  Ben.  Soc.  24  How.  Pr.  216;  People  v.  Sail- 
or's Sung  Harbor.  5  Abb.  Pr.  M.  S.  119;  54  Barb.  532:  Southern  Plaak 
Boad  Co.  r.  Hlxon,  5  Iiid.  165;  State  v.  Adams.  44  Mo.  670;  White  r. 
Browuell,  2  Daly,  329;  Sibley  o.  Carteret  Club,  40  N.  J.  L.  295. 

6  State  V.  Georgia  Med.  Soc.  88  Cku  608;  People  v.  St.  Franclscus 
Ben.  Soc.  24  How.Pr.  216;  and  see  People  v.  Farrington,  22  How.  Pr. 
894. 

7  Boehler  «.  Mechanic's  Aid  Soc.  22  Mich.  86. 

§  50.  Corporate  8eal.^Without  an  express  grant,  it 
is  incident  to  every  corporation  to  have  a  common  seal  ;^ 
and  a  corporation,  like  an  individual,  may  adopt  and  use 
what  seal  it  will.s  But  in  order  to  bind  a  corporation  by 
specialty,  the  instrument  must  be  sealed  with  the  corpo- 
rate ieal;*  and  the  private  seal  of  an  agent,  professing  to 
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act  for  a  corporation,  does  not  bind  the  corporation  as  if 
by  corporate  deed.''  And  though  the  corporation  may 
have  authorized  the  agent  to  contract,  and  may,  therefore, 
be  liable  in  some  form  of  actiou,^  covenant  is  not  the 
proper  remedy.  ^  So,  the  mere  fact  that  an  instrument, 
purporting  to  be  executed  by  a  corporation,  has  the  cor- 
porate seal  attached,  does  not  make  it  the  act  of  the  cor- 
X>oration,  unless  it  was  affixed  by  a  person  duly  qualified. ^ 
But  the  seal  itself  is  prima  facie  evidence  that  it  was  af- 
fixed by  proper  authority;^  and  the  burden  of  proof  to 
show  want  of  authority,  lies  upon  the  party  who  seeks 
to  impeach  the  instrument  on  that  ground.^  A  corpo- 
ration may  adopt  any  seal  they  choose  for  the  time  be- 
ing; ^^  and  although  they  have  adopted  a  particular  seal, 
they  will  be  bound  by  a  deed,  otherwise  sufficient,  wiiiuh 
is  sealed  with  any  seal.  ^^  The  act  of  the  trustees  or  agents 
of  a  corporation  in  signing  their  separate  names  to  a  deed 
or  contract,  under  the  corporate  seal,  does  not  vitiate  the 
Instrument,  though  such  signatures  are  uuuecessary.^ 
Nor  is  the  instrument  vitiated  by  affixing  the  corporate 
seal  separately  to  each  name,  so  signed. ^^  And  where  a 
corporation  has  no  seal,  and  has  authority  to  contract  both 
with  and  without  one,  the  affixing  of  the  private  seal  of  the 
president  to  his  signature  is  mere  surplusage,  and  harm- 
less. ^^  It  was  essential  at  common  law  that  the  seal 
should  be  impressed  upon  wax,  wafer,  clay,  or  some  other 
Impressible  and  tenacious  substance. ^^  But  this  doctrine 
has  been  much  relaxed  in  modem  times,  and  a  distinct 
impression  of  the  seal,  on  the  instrument  calling  for  the 
seal  of  the  corporation,  is  generally  deemed  a  sufficient 
seal,  without  wax  or  wafer.  ^^  lu  many  of  the  States,  a 
flourish  with  a  pen,  at  the  end  of  a  name,^?  or  a  scroU,^^ 
has  been  allowed  to  be  a  valid  substitute  for  a  seal.  ^^  The 
seal  of  a  corporation  attached  to  an  instrument  is  not  evi- 
dence of  its  own  authenticity,  but  it  must  be  proved  to  be 
really  the  seal  of  the  corporation;  ^^^  and  the  common 
practice  is  to  establish  its  authenticity,  by  a  witness  ao- 
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quainted  with  its  impression.^  The  effect  of  affixing  the 
corporate  seal  to  a  contract  is  to  make  the  instrument  a 
specialty;^  and  the  rule  that  an  instrument  tmderseal 
imports  a  consideration,  applies  as  strongly  to  one  made 
by  a  corporation  acting  within  its  powers,  as  to  a  natural 
person.^  The  doctrine  of  the  strict  comnion  law,  that  a 
corporation  alone  speaks  by  its  corporate  seal,^  is  uni- 
rersally  abandoned  in  the  United  States;^  and  corpora- 
tions, with  regard  to  their  mode  of  appointing  agentSi^^^ 
and  making  contracts  in  general,^  are  placed  upon  the 
same  footing  with  natural  persons.^^  The  strictness  of 
the  ancient  rule  has  likewise  been  relaxed  in  England, 
and  many  contracts  made  by  or  with  corporations  are 
now  deemed  valid,  though  not  under  seal.^  But  where 
a  statute  makes  sealing  an  essential  condition  for  the 
validity  of  a  contract,  this  formality  must  of  course  be 
observed.** 

1  Case  of  Sutton's  Hospital,  10  Co.  B.  30  b;  Mayor  etc.  v.  Cbarltcm, 
6  Mees.  A  W.  815;  Mayor  etc  v.  Hardwlck,  Law  B.  aEzch.  24. 

2  Everett  V.  United  States,  6  Port.  166;  Charleston  v.  Morehead,2 
XUch.  4oM;  Bausoin  p.  Stouington  etc.  Bank,  13  N.  J.  £q.  212. 

a  Damon  V.  Oranby,  2  Pick.  345;  Haight  v.  SaUer,  30  Barb.  218; 
Bank  of  Columbia  v.  Patterson,  7  Craucb,  299, 304. 

4  State  V.  AJlis.  18  Ark.  269 ;  Bandolph  v.  Van  Vecbten,  19  Johns.  60: 
Willey  V.  Board  of  Education,  11  Minn.  871. 

6  Bank  of  Metropolis  v.  Onttscblick.  14  Peters,  19:  Porter  «.  Ao« 
drweoggln  etc.  B.  B.  Co.  87  Me.  849;  Begents.etc.  «.  Detroit  etc.  Soc 
12  MicfiTiaS. 

6  Mltcbell  V.  St.  Andrew's  Bay  Land  Co.  4  Fla.  200;  Farmers'  etc. 
Tnmp.  Co.  v.  McCullougb,  25  Pa.  St  803. 

7  Bank  of  Ireland  v.  Evans,  5  H.  L.  Cas.  889:  Koebler  v.  Black  Blr* 
erCo.2  Black.  715;  Uoyt  e.  Thompson,  5  N.  Y.320;  Bank  of  U.S.*. 
Daudridffe,  12  Wheat.  64, 68. 

8  Solomon's  Lodge  v.  Montmollin,  58  Oa.  547 :  Evans  v.  Lee,  11  Nev. 
194;  St  Louis  Public  Schools  V.  Bl8ley,28  Mo.  415;  8t.  John's  Church 
«.  Steinmetz,  18  Pa.  St.  273;  Hopkins  v.  Qallatlu  Tump.  Co.  4  Humph. 

403. 

9  Morris  v.  Ken,  20  Minn.  631 :  Mnsser  v.  Johnson.  42  Mo.  74 :  Union 
Gold  Mine  Co.  r.  Bank,  2  Colo.  226;  Josey  v.  BaUroad  Co.  12  Blch.  134; 
Conine  v.  Junction  tcc.  B.  B.  Co.  3  Houst.  288. 

10  Bank  of  Middlebury  v.  Wash.  etc.  B.  B.  Co.  80  Yt.  189;  Soath 
BaptLtt  Soc.  V.  Clapp.  18  Barb.  36. 

11  Tenney  o.  East  Warren  Lumber  Co.  ^  M.  H.  843;  Hatchlns  •• 
Byrnes. »  Uray,  867 ;  liann  v.  Pents,  2  Sand.  Ch.  257. 

12  Clark  V,  FUmers'  WooL  Manuf .  Go.  16  Wend.  286, 
18  Jackson  f.  Walsh,  8  Johns.  226. 
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14  I>et)err7  «.  Holly  Springs,  85  Sfln.  ns;  and  see  Cnny  «.  Bank  of 
Mobae,8Port.Ml:  Buyoretc.of  Ludlow  v.  Cliarlton»tt  Bleet.  A  W. 
810. 

19  S«e  Warren  v.  Lynch.  5  Johnn.  219;  Bocberter  Bank  «.  Gray,  t 
HUl.  227;  Colt  v.  Mllllkeu,  1  Denlo,  376. 

16  Allen  v.  Sullivan  B.  B.  32  N.  H.  446;  Corrlnn  v.  Trenton  etc. 
Falls  Co.  I  Habt.  Ch.  fl2;  Haven  v.  Grand  Junction  uailw.  Co.  13  Allen* 
337:  Heudeev.Pliikerton.  141d.381;  Davidson  v.  Cooper,  11  Mees.  * 
W.778;  13  Id.  343;  lu  re  SandlLuids,  Law  B.  6 Com.  P.  4U. 

17  See  BeynoUls  v.  Tnufees  etc.  6  Dana,  37;  Van  Clarlevm  v.  Teo» 

2  Blackf .  3J2;  Crossman  v.  HlUtown  etc.  Co.  3  Grant  Cas.  225. 

18  Johnston  v.  Crawley,  2K  Ga.  316:  Underwood  v.  Dolllns,  47  Mo. 
2iK):  McMlilen  r.  Bethol<l,  40  lU.  34:  Chilton  v.  People,  66  id.  5U1;  HoUla 
«.  Pond,  7  Humph.  222;  Trasher  v.  £verhart,  3  Gill  A  J.  234. 

19  See  Alexander  v.  Jameson,  A  Blnn.  238;  Harden  e.  Webster, 89  Ga. 
127;  Jones  v.  Lougwood,  1  Wash.  4J;  Pease  v.  Lawsou,  S3  Mo.  35. 

20  Dow  V.  Vreelandt,  6  N.  J.  L.  352:  Foster  p.  Shaw,  7  Serg.  A  B.  168| 
Molses  V.  Thompson.  9  Term  Bcp.  SU3. 

21  Farmera'  Tump.  Co.  v.  McCnUou|?h,  25  Pa.  St.  303;  Darnell «. 
Dickens.  4  Yerg.  7;  City  Council  v.  Morehead,  2  Blch.  L.  430. 

22  Bcnolst  r .  Inhabitants  etc.  8  Mo.  250 ;  Porter  v.  Androscoggin  etc. 
B.  B.  Co.  37  Me.  34ii;  Merritt  v.  Cole,  9  Hun,  m;  Clark  v.  Wool,  ftlanuf. 
Ca  15  Wend.  2.W;  Steele  v.  Oswego  etc.  Mauuf .  Co.  lo  Id.  2t*5.  That  the 
seal  of  a  curporaiion  Is  equally  appropriate  as  a  means  of  evidencing 
lis  assent  to  be  bound  by  a  simple  contract  as  by  a  specialty :  see  Cent* 
Vat.  Bank  v.  Charlotte  etc.  B.  B.  Co.  6  So.  Car.  156;  22  Am.  B.  12. 

23  Sturtevant  v.  City  of  Alton.  3  McLean,  393. 

24  See  Arnold  v.  Mayor  of  Poole,  4  Man.  &  G.  800;  Dlggle  v.  Londoii« 
etc.  Ballw.  Co.  5  Ex.  442. 

25  Chesapeake  etc.  Canal  Co.  v.  Knapp,  9  Peters,  541 :  Savings  Bank 
9.  Davis,  8  Conu.  191 ;  Fleckner  v.  Bank  of  U.  S.  8  Wheat.  338. 

26  Dispatch  Line  of  Packets  v.  Bellamy  Manuf .  Co.  12  N.  H.  205:  North. 
Cent.  B.  B.  Co.  r.  Bastian,  15  Md.  4i'4;  St.  Mary's  Church  v.  Cittger,f 
Barb.  576;  Buckley  v.  Briggs.  30^0.453;  Paret  v.  City  of  Bayonne,39 
V.  J.  L.559;  Sheffield  School  Township  «.  Andress,66  Ind.  157;  Town 
of  New  Athens  v.  Thomas,  82  111.  259. 

27  Bank  of  Columbia  v.  Patterson,  7  Cranch,  299;  and  see  S  44  mUe, 

28  See  Brady  v.  Mayor  etc.  1  Barb.  584;  Barry  v.  Merchants'  Ex. 
Co.  1  Sand.  Cb.  280, 2MI :  Western  etc.  Soc.  v.  Philadelphia,  31  Pa.  St.  176; 
Alton  V.  MiUledy,  21  lU.  76. 

29  See  East  London  Waterworks  v.  Bailey.  4  Blng.  283 ;  Church  «.  Im- 
perial Gas  Light  etc.  Co,  6  Ad.  A  £.  846;  Nicholson  v  Bradfleld  Union. 
LawB.  1Q.B.620.  ^ 

SO   Freud  «.  Dennett,  27  Law  J.  Com.  P.  314. 

§  51.  Power  to  hold  property  in  tra8t.^A  corpo- 
ration cannot  act  as  trustee  in  relation  to  any  matter  in 
which  it  has  no  interest;  ^  and  cannot  be  seized  of  land  in 
trust  for  purposes  foreign  to  its  institution.^  But,  in  gen- 
eral, a  corporation  having  the  legal  capacity  to  take  real 
or  personal  estate,  may  take  and  hold  it  upon  trust,  in  the 
same  manner  and  to  the  same  extent  as  may  a  private  pen* 
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son.*  And  where  property  is  devised  or  granted  to  a  coiw 
poration,  partly  for  its  own  use,  and  partly  for  the  use  of 
others,  the  power  to  take  and  hold  the  property  for  its 
own  use  carries  with  it,  as  a  necessary  incident,  the  power 
to  execute  that  part  of  the  trust  which  relates  to  others. * 
If  the  trust  be  repugnant  to,  or  inconsistent  with,  the 
proper  purposes  for  which  the  corporation  was  created,  it 
cannot  be  coinpelled  to  execute  the  trust ;  ^  and  it  will  be 
necessary  for  the  proper  court  to  substitute  a  new  trustee 
for  that  purpose.  0  But  in  proper  cases,  the  performance 
of  the  trusts  confided  to  corporations  may  be  enforced^ 
And  a  corporation  which  expressly  accepts  a  donation 
upon  the  trusts  and  for  the  purposes  for  which  it  was 
given,  cannot  afterward  renounce  it,  but  may  be  com- 
pelled to  apply  it  to  those  purposes. ^ 

1  Hatter  of  Howe,  1  Pai^e,  214 ;  Farmers*  Loan  etc.  Co.  v.  Carroll,  ft 
Barb.  613;  Sloaii  v.  McCoiialiy,  4  Ohio,  157. 

2  Trustees  etc.  v.  Peaalee.  15  N.  H.  317;  Chapln  v.  School  District,  M 
1(L  415;  JacksoQ  v.  HartwuU,  8  Johns.  4i2. 

3  Vldal  V.  Oirard.  2  How.  127 :  Greene  v.  Dennis,  6  Conn.  293. 304 ;  First 
Cong.  SOC.V.  Atwater.2:ild.34;  First  Parish  etc.  v.  Cole,  3  Pick.  232, 237; 
Trosteesetc.r.  King,  12  Mass.  546, 553;  Bethlehem  liorough  v.  Perse vcr* 
•nee  Fire  Co.  HI  Pa.  St.  445;  Mayor  etc.  v.  Elliott.  3  RhwI(>,  170;  Wade 
9.  American  Colonization  Roc.  7  Smerles&  M.fii)7;  and  see  Fanners' 
IXMUi  etc  Co.  r.  Harmony  etc.  Ins.  Co.  51  Barb.  S3. 

4  Matter  of  Howe,  1  Paige,  214;  and  see  Ayres  v.  M.  £.  Chnrch,  8 
Baud.  351. 

5  yuisd  V.  Girard.  2  How.  127. 

6  Chartin  v  School  District,  36  N.  H.445:  Bliss  v.  American  Bible 
Soc.  2  Alien.  334;  Mason  v.  M.  E.  Church,  27  N.  J.  £q.47.  Montpelicr  «. 
East  MontpcUer,  29  Vt.  12. 

7  Chaniltcrs  r.  Baptist  etc.  Roc.  1  B.  Mon.  215;  and  see  Harlden  «. 
Cliorn,  8  i«i.  70;  V.aii  liuuten  e.  First  Reformed  Dutch  Church.  W  N.  .t. 
Eci.  l.*ii;  First  Cong.  Soc,  r.  Trastees  etc.  19  Pick.  4»J:  Unlvcfhlty  of 
Lnudon  p.  Y:irrow,23  Bear.  15!);  Thornton  o.  Howe,  31  id.  14;  8hoi*e  v. 
Wason.  9  Clark  &  F.  355. 

8  American  Academy  v.  Harvard  College,  12  Gray,  £62;  and  see 
prury  v.  Iuhal>ltants  etc.  10  Allen.  1K9. 

§  52.  Bequests  to  corporations.~In  the  absence  of 
any  statutory  restrictioua,  corporations  may  take  bequests 
of  personal  property  the  same  as  individuals;  ^  and  a  be- 
-  quest  to  a  corporation  of  its  own  stock  is  valid.'''  A  lie- 
quest  to  a  corporation  in  trust  for  i^articular  objects  within 
the  scope  of  its  corporate  duties  is  good.*    And  a  bequesty 
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generally,  to  an  unincorporated  association  capable  of 
clear  identification,  is  valid.^  If  the  beneficiary  is  defect- 
ively described,  parol  evidence  is  admissible,  to  point  the 
language  of  the  will,  and  show  what  society  or  corporation 
was  intended  by  the  testator.^  Generally,  in  this  country, 
courts  of  equity  assume  jurisdiction  over  bequests  to  char- 
itable uses.^ 

1  McCartee  «.  Orph.  Asyl.  Soe.  9  Cowen,  437 ;  Trustees  etc.  e.  King,  12 
Mass.  6M;  Dutch  Cnurcb  v.  Braadow,  S3  Barb.  228:  New  York  Iusutu> 
tiou  etc.  V,  How,  10  N.  T.  84. 

2  Blvanna  Nay.  Co.  v.  Dawson,  3  Gratt.  19. 

3  Mayor  etc.  v.  Elliott,  3  Rawie,  170:  and  see  Shotwell  v.  Mott,2 
Sand.  Ch.  46;  Witman  v.  Lex,  17  Serg.  &R.  88. 

4  Estate  of  Tlcknor,  13  Mich.  44;  and  see  Swasey  «.  American  Bi- 
ble Soe.  m  Me.  ff23;  Preachers'  Aid  Soc.  v.  Rich,  45  id.  M3:  Hamblett 
r.  Bennett,  6  Allen,  140;  Evangelical  Assoc.'s  Appeal,  3ft  Pa.  St.  815; 
Burro.  Smith,?  Vt.276;  Smith  v.  Nelson,  18  Id.  511:  Cahlllo.  Bigger. 
8  B.  Mon.  211 ;  Cory  Unlversallst  Soc.  v.  Beatty,  27  N.  J.  Eq.  570.  But 
compare  Owens  «.  Missionary  Soc.  14  N.  Y.  380;  Wlilte  v.  Howard,  4S 
id.  144 ;  Goesle  r.  Blmeler,  5  McLean,  223:  Sherwood  v.  Am.  Bible  Soc 
4  Abb.  Ct.  App.  227;  State  o.  Warren,  28  Md.  338. 


5  Hombeck  v.  Am.  Bible  Soe.  2  Sand.  Ch.  133:  and  see  General  Ly- 
ing-in Hospital  9.  Knlfrht,  11  Eng.  L.  &  £q.  191;  winslowv.  Cummlngi* 
3  Cush.  358;  Banks  v.  Phelan,  4  Barb.  80. 

6  See  Carter  v.  Belfour,  19  Ala.  814;  Williams  v.  Pearson,  38  id.  299; 
Att.-Gen.o.  Moore,  4  C.  E.  Green,  503;  Miller  v.  Porter,  53  Pa.  St.  292; 
Dutch  Church  V.  Mott,7P^e.  77;  Commissioners  v.  Rogers.  55  Ind. 
2iJ7.  Bnt  compare  Quid  v.  waflhington  Hospital,  95  U.  S.  303;  Dasliiell 
V.  Att.-Gen.  5  Har.  &  J.  392. 

§  53.  Devise  to  corporation.— Where  the  statute 
of  wills  does  not  except  bodies  politic  and  corporate  from 
its  privileges,  corporations  are  competent  to  take  by  de* 
vise  under  the  words,  "  person  or  persons/*  and  the  like;  ^ 
but  where  the  statute  excepts  bodies  corporate,  as  com. 
petent  devisees,  a  provision  in  the  charter  conferring  a 
right  to  take  by  *'  purchase"  does  not  include  a  right  to 
take  by  devise ;  ^  and  so  of  a  provision  of  the  charter  de* 
daring  the  corporation  to  be  capable  of  "taking,  purchas- 
ing, holding,  and  conveying"  real  estate.^  And  since  the 
proceeds  of  realty  are  to  be  subject  to  the  same  rules  as 
the  realty  itself  ,4  there  is  no  power  in  a  court  of  equity  to 
convert  real  estate  devised  to  a  corporation  incapable  of 
taking  in  that  way,  into  money,  and  to  direct  the  payment 
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thereof  to  such  deyisee.^  A  corporation  having  the  gen« 
eral  capacity  to  take  land,  except  by  derise,  under  the 
lawn  of  the  state  by  which  it  was  created,  may  take  and 
huld  land  in  another  state  by  devise  of  one  of  its  own  cit- 
izens.0  In  case  of  doubt  as  to  the  identity  of  the  corpora- 
tion intended  by  the  devisor,  as  the  object  of  his  bounty, 
resort  may  be  .had  to  extrinsic  evidence.?  And  the  desig- 
nation of  a  devisee  by  description,  instead  of  by  name,  is 
as  available  in  the  case  of  a  corporation  as  of  a  natural 
person.  > 

1  See  McDonooffb  Will  Qtfe,  15  How.  S67;  Perfn  v.  Carey,  84  Id.  465; 
IiUubiUDts  <:tc.  V.  iX>le,  3  Pick.  232;  Cluunbeni  «.  St.  Louis,  89 Mo.  643; 
Guard  V.  Fhlladelphlu.  7  WaU.  114 ;  S  4f  ante. 

i  HcCartee  v.  Orph.  AsyL  Soc.  0  Cowen,  437;  Canal  Co.  v.  Ballroad 
C0.4GU1&J.1. 

3  TbeoloK.  Sem. «.  Childb,  4  Palire*  419.  Comiuure  Downing  v.  Xai^ 
sbaU,  23  N.  v.  366. 

4  State  9.  Wntbank.  3  Har.  (DeL)  18. 

5  Starkweather  r.  Am.  Bible  Soc  72  IlL  50. 

6  Am.  Bible  Soc.  v.  Marshall,  IS  Ohio  St.  537;  White  v.  Howard,  38 
Conn.  342;  Thompson  v.  Swoone,  24  Pa.  St.  474.  Bnt  compare  Stark- 
Wf«th6r  V.  Am.  Bible  Soc.  72  111.  50;  Boyce  v.  St  Louis,  29  Barb.  660| 
White  V.  Howard,  46  N.  T.  144. 

7  Ayres  v.  Weed,  16  Conn.  291;  Bodman  p.  Am.  Tract  Soc  9  Allen* 
S   Brewster  «.  MoCaU,  15  Conn.  274. 

§  54.  Deeds  by  oorporations^— As  a  general  rule, 
deeds  of  conveyance  by  a  corporation  must  be  executed 
in  the  corporate  name  and  under  the  corporate  seal.^ 
And  a  deed  of  lands  of  a  corporation,  executed  by 
the  president  thereof  in  his  own  name,  and  under  his 
own  seal,  is  invalid.^  If  the  mode  in  which  the  property 
of  a  corporation  shall  be  disposed  of  is  prescribed  by  the 
charter,  that  mode  is  to  be  pursued.^  If  the  previous 
consent  of  a  majority  of  the  legal  voters  is  required,  a  con- 
veyance without  such  consent  is  void.^  If  deeds  given  by 
a  corporation  are  required  to  be  under  the  corporate  seal, 
aad  to  be  signed  by  the  corporators,  a  deed  signed  by 
persons  not  named  therein  as  corporators,  and  bearing  a 
seal  not  proved  to  be  the  corporate  seal,  is  invalid.^   The 
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Bbareholders  are  not  tenants  in  common  of  the  land  of 
the  corporation,  and  a  deed  by  them  in  their  own  names, 
not  pursuant  to  a  vote  of  the  corporation,  is  not  the  deed 
of  the  corporation  and  cannot  convey  its  land.^  Nor  has 
the  (i^eneral  agent  of  a  corporation  authority,  as  such,  to 
transfer  by  deed  its  real  estate  J  But  an  agent  may  be 
authorized  by  a  vote  of  the  stockholders  to  execute  a  deed 
•  for  the  corporation.^  A  statute  which,  however,  provides 
that  a  corporation  may  so  authorize  an  agent  to  convey 
its  real  estate,  does  not  exclude  other  modes  of  convey- 
ance—as, for  instance,  conveyance  through  the  regular 
oiBcers  of  the  corporation.  >  And  a  deed  executed  by  the 
corporate  officers  in  their  own  names,  by  mistake,  but  in- 
tended as  tbe  deed  of  the  corporation,  may  be  reformed 
In  equity .^<^  If  no  particular  mode  of  acknowledging  the 
deeds  of  corporations  is  directed  by  statute,  and  a  deed 
is  acknowledged  by  the  officer  who  affixed  the  seal  thereto, 
it  is  a  sufficient  compliance  with  general  laws  requiring  a 
deed  to  be  acknowledged  by  the  ' '  grautor."  ^^  In  case  of 
an  agreement  by  deed  made  with  a  corporation  through  a 
duly  authorized  agent,  a  delivery  to  and  an  acceptance  of 
the  deed  by  the  agent  is  a  delivery  co  and  acceptance  by 
the  corporation.13  A  corporation  aggregate  never  dies;  ^ 
hence,  in  grants  to  corporations  aggregate,  words  of  suc- 
cession are  not  necessary  to  convey  a  fee  simple.  ^^ 

1  Hatch  V.  Borr,  1  Hamm.  3%;  and  see  Miners'  Ditch  Co.  v.  Zeller- 
bnch,  37  Cal.  iM3;  Hutchins  v.  Byrnes, »  Gray,  367;  Flint  o.  Cilutou  Co. 
12  N.  H.  43U;  Tenney  v.  East  Warren  Lumber  Co.  43  id.  343. 

2  Zolier  e.  Ide.l  Neb.  439;  Hatch  o.  Barr,  1  Hamm.  390;  and  see 
Brinley  v.  Blann,  2  Cash.  337.  Compare  Isham  p.  Bennington  Iron  Co. 
19  Vt.  -230;  Veasey  v.  Graham,  17  Ga.  99. 

8  See  McCracken  v,  San  Francisco,  16  Gal.  S9i ;  Herzo  v.  San  Fran- 
cisco. 33  id.  164;  Hill  v.  Manchester  etc  Water  Works  Cu.  5  Barn.  Sc 
Adol.  8ii6. 

4  Mlddleton  Bank  o.  Dubuque,  15  Iowa.  3<)t;  Sill  v.  Lansinsburg, 
16  Itarb.  107;  and  see  Beckwith  v.  Windsor  Mauuf.  Co.  14  Conn.  694. 

5  Osborne  v.  Tunis,  1  Dutch.  633. 

6  Lslisiui  V.  Bennin^on  Iron  Co.  19  Yt  230;  Hill  v.  Manchester  etc. 
Water  Works  Co.  5  Barn.  &  Adol.  866. 

7  Stow  V.  Wyse,  7  Conn.  214, 219. 

_  8   Burr  v.  McDonald,  3  Gratt.  215;  Hopkins  v.  Qallatln  Tump.  Co.  4 
Humph.  403. 
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t  Morris  e.  Kell,  20  Minn.  531;  and  see  Choaquette  v.  BanMlA,n 

Mo.  m. 

10  West  V.  Agr.  Board,  82  in.  205. 

U  Kelly  V.  Calhoun,  95 17.  8. 710. 

13  Western  B.  R.  Corp.  r.  Babcock.  6  Met.  Mb 
IS  WUcox  V.  Wheeler.  47  N.  H.  488. 

14  Wilcox  V.  Wheeler,  47  N.  H.  488;  Union  Canal  Co.  f .  Toong,  1 
Whart  4:25;  Oreraeer  of  Poor  e.  Sears,  22  Pick.  122. 
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CHAPTER  V. 


I  55.  Definition  of*  and  power  to  make. 

i  56.  In  whom  the  power  to  make  by-laws  Ib  rested. 

i  57.  Validity  of  by-laws. 

i  58.  By-laws  must  be  reasonable. 

i  59.  CouHtructlou  and  effect  of  by-laws. 

i  60.  Enforcement  of  by-laws. 

S  61.  Proof  of  by-laws. 

§  55.  Definition  of,  and  power  to  make.— A  by- 
law is  a  rule  or  law  of  a  corporation  for  its  government,  i- 
And  the  power  to  make  by-laws  or  private  statutes,  for 
its  government  and  support,  is  incidental  to  the  very 
existence  of  a  corporation.^  A  corporate  body,  whether 
specially  vested  with  the  power  of  legislation  or  not,  has 
inherently  the  power  to  make  necessary  rules  for  its  gov- 
ernment and  operations.'  But  authority  to  make  by-laws 
does  not  include  the  power  to  legislate  upon  general  sub- 
jects.^  The  term  "ordinance*'  is  nearly  equivalent  in 
meaning  to  the  term  by-law,  and  is  the  word  usually  em- 
ployed to  denote  the  by-laws  adopted  by  municipal  cor- 
poratious.'  The  power  to  make  by-laws  is  usually  con- 
ferred in  express  terms,  which  imply  a  negative  that  the 
corporation  shall  not  legislate  in  any  other  cases,  nor  for 
any  other  purposes  than  those  specified.^  As  it  respects 
eleemosynary  corporations,  they  have  no  incidental  power 
of  legislation,  and  the  founder  alone  has  a  riglit  to  pre- 
scribe the  regulations  according  to  which  his  charity  shall 
be  applied.^ 

1  Drake  v.  Hudson  Siver  B.  B.  Co.  7  Barb.  508. 

2  City  of  London  v.  Vanacre,  1  Ld.  Baym.  496;  Dnnston  v.  Imperial 
Gas  Co.  d  Baru.  A  Adol.  12A;  Martin  v.  Naiilivllltt  Build.  Aiuoc  i  Cold. 
418:  Kearney  t.  Andrews,  -l  Stockt.  Ch.  70. 

9  Drake  v.  Hudson  Blver  B.  B.  Co.  7  Barb.  508. 
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4  Commonw.  v.  Tamer.  1  Ciuli.  493. 

5  See  DIl.  Man.  Corn.  S  244;  OftS.  Co.  v.  San  FranciMO,  6  Cal.  190{ 
St. Paul  v.Coalter.  12  Mlun.  41;  ABhton  9.  Ellsworth,  48  IlL  299;  lllanclk- 
mra  V.  BisseU.  11  Ohio  St.  96. 

6  Child  V.  Hudson's  Bay  Co.  2  P.  Wms.  ^;  New  Orleans  v. 
FhUUppl.  9  La.  An.  44;  State  v.  Fergoson,  3  N.  H.  424;  State  «.  MorrU- 
towu.  33  N.  J.  L.  57. 

7  Phillips  V.  Berry,  I  Ld.  Raym.  8;  Rmt.  v.  Dalwicb  College,  6  Eng. 
I«.  A  £q.  385;  PhilUps  Academy  «.  King,  12  Mass.  546. 

§  56.  In  ^»7hom  the  power  to  make  by-laws  is 
▼ested.— The  power  to  make  by-laws,  in  all  corporations 
to  which  the  power  is  incident  by  common  law,  resides  in 
the  members  of  the  corporation  at  large,  ^  where  there  is 
no  law  or  usage  to  the  contrary.^  But  where  the  power  is 
in  the  body  at  large,  they  may  delegate  their  rights  to  a 
select  body,  as  the  directors,'  which  then  becomes  the 
representative  of  the  whole  community; ^  and  a  majority 
of  that  body  will  constitute  a  quorum.^  Where  the 
charter  is  silent  as  to  the  matter,  a  corporation  may  adopt 
by-laws  as  well  by  the  acts  and  uniform  course  of  pro- 
ceedings of  such  corporations,  as  by  an  express  vote  or  an 
adoption  manifested  in  writing.^  And  it  is  not  neceflsary 
that  the  reasons  for  making  a  by-law  should  be  stated  in 
the  preamble.  7  But  a  corporation  cannot  enact  a  by-law, 
or  any  rule  or  resolution  for  its  goTemment,  except  within 
the  state  under  whose  laws  it  is  organized  and  where  it 
has  a  corporate  existence.^  The  same  body  in  a  corpora- 
tion which  has  a  power  to  make,  has  also  the  power  to 
repeal  by-laws. ^  But  where  a  by-law  of  a  company  em- 
powers the  directors  to  alter  or  amend  the  by-laws,  they 
have  no  authority  under  said  by-law  or  otherwise,  to  dis- 
regard or  alter  a  by-law  which  was  intended  to  impose  a 
limitation  on  their  powers.  ^^^ 

1  Rex  o.  Westwood.  7  Bing.  1 ;  Salem  Bank  v.  Gloucester  Bank,  17 
Mass.  129;  Union  Bank  of  Md.  9.  Bidgeley,  1  Har.  &  G.  324. 

2  People  r.  Throop.  12  Wend.  183;   ICartin  v.  NashTllle  Build. 
Assoc.  2  Cold.  332;  Muiton  Gravel  Road  Co.  v.  Wysong,  51  Ind.  4. 

3  Ex  parte  Willcockfl,  7  Cowen,  402;  Bex  «.  Head,  4  Burr.  2521. 

4  Hex  9.  Spencer.  3  Burr.  1827. 

A   Cahlll  r.  Kalamazoo  Mat.  Ins.  Co.  2  Doug.  124;  Ex  parte  Will* 
eocka,  7  Cowen.  4U2. 
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6  See  Iiaoffsdale  v.  BontoiitlS  Ind. 487:  Doniiton  «.  Imperial  Oas 
Co.  8  Barn,  ft  Adol.  125;  Union  Bank  v,  Biogely,  1  Har.  ft  0. 324;  Pair- 
field  Tump.  Co.  V.  Tborp,  13  Conn.  173. 

7  Bex  o.  HarrlBon.  8  Burr.  1322. 

8  Mitchell  V.  Copper  Mining  Co.  8  Joiiei  ft  B.  406;  87  N.  T.  280. 

9  Rex  o.  Westwood,  7  Dowl.  ft  B.  267;  4  Bam.  ft  0.  781;  Rex  «. 
AshweU,  12  East,  22;  Smith  o.  Nelson,  18  Vt.  611. 

10   Stevens  v.  Davison,  18  Oratt.  819. 

§  57.  Validity  of  by-laws.— The  power  of  a  corpo- 
ration to  make  by-laws  is  limited  by  the  nature  of  the 
corporation  and  the  laws  of  the  country .^  A  corporation 
cannot  enact  by-laws  contrary  to  the  provisions  of  its 
charter;  3  and  by-laws  which  are  contrary  to  a  law  of  ibe 
state,^  or  to  the  constitutional  law  of  the  land,^  or  to  the 
general  principles  of  the  common  law,^  are  void.^  Ex 
post  facto  laws  are  no  more  lawful  for  corporations  than 
for  states;'  and  many  by-laws  have  been  declared  void, 
as  in  restraint  of  trade.^  But  a  by-law  may  be  sustained 
in  part,  although  one  or  more  other  parts  are  bad,  if  the 
good  and  bad  clauses  are  capable  of  separation.^ 

1  Sajrre  v.  Louisville  etc.  Assoc.  1  Duval,  143. 

2  NewUnsr  v*  Francis,  8  Term  Rep.  189;  Karaev  o.  Andrews,  2 
Stockt.  Ch.  70;  Carr  v.  St.  Louis,  U  Mu.  191 ;  State  v.  Curtis,  9  Nev.  3*25. 

8  Kennebec  etc.  R.  R.  Co.  31  Me.  470:  DriscoU  v.  West  etc.  Manuf. 
Co.  4  Jones  ft  S.  488;  and  see  People  o.  Crossley,  69  111.  195;  'EvansvlUe 
Nat.  Bank  r.  Metrop.  Nat.  Bank,  2  Biss.  ft2i;  Bullard  v.  Bank,  18  WaU. 
889;  Conklin  r.  Second  Nat.  Bank,  4d  N.  Y.  655. 

4  United  States  v.  Hart,  1  Peters  C.  C.  390;  People  v.  Crockett,  9 
Cal.  112;  Stuyvesaut  v.  New  York,  7  Cowen,  588. 

5  Pulford  V.  Fire  Department,  31  Mich.  458;  Hayden  «.  Noyes,  6 
Conn.  891. 

6  See  Mayor  etc.  v.  Beasley,  1  Humph.  232:  Adiey  r.  Whttstahle 
Co.  17  Yes.  315;  Philips  v.  Wicknam,  1  Paige,  5»0;  People  v.  Ben.  Soc 
8  Hun,  361 ;  Qosling  v.  Veley,  12  Q.  B.  347. 

7  Howard  v.  Savannah,  Charlt.  173;  Pulford  v.  Fire  Departm.  81 
Mich.  458. 

8  Clark  r.  Lecren, 9  Bam.  ft  C. 03 ;  Hesketh  v.  Braddock,  8  Burr.  18S6; 
Moore  r.  Bank  of  Commerce,  82  Mo.  377;  Butchers'  Beneficial  Aiisoo. 
35  Pa.  St.  151;  Sayre  r.  Louisville,  etc.  Assoc.  1  Duval,  143.  See  Mayor 
etc.  r.  YuUle,  8  Ala.  137. 

9  Amesbnry  r.  Bowditch  Mnt.  Fire  Ins.  Co.  6  Gray,  666;  Rosen  v. 
Jones,  1  Wend.  237;  Shelton  v.  Mayor  etc.  30  Ala.  540. 

§  58.  By-laws  must  be  reasonable.^The  power  to 
make  by-laws  is  always  subject  to  the  restriction  that 
such  by-laws  must  be  reasonable,  and  not  oppressive,  vex- 
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atioTia,  or  imeqiial.i  And  this  rnle  applies  as  well  to  pub- 
lic as  to  private  corporations.^  Whether  a  by-law  is  rea- 
sonable or  not  is  a  question  solely  for  the  court.*  But  a 
by-law,  if  unreasonable,  will  be  bad,  though  duly  passed, 
and  published,  and  notified  to  the  proper  authorities,  and 
not  disallowed  by  them.^  A  by-law  is  unreasonable, 
which,  without  authority,  express,  or  to  be  clearly  implied, 
interferes  with  the  common  rights  of  proi>erty,  and  the 
dealings  of  third  persons,  and  prevents  the  purchase  and 
transfer  or  delivery  of  property.*  Thus,  a  by-law  of  a 
bank  prohibiting  the  alienation  of  stock  therein,  or  put- 
ting restrictions  thereon,  is  void.^  So,  every  citizen  must 
be  protected  in  his  right  to  resort  to  the  courts  if  he 
prefers,  and  a  by-law  of  a  merchants'  exchange  which  re- 
quires members  to  submit  their  controversies  to  arbitra- 
tion, on  pain  of  expulsion  if  they  bring  suit,  is  invalid.*^  A 
by-law  of  a  benevolent  association  providing,  as  a  penalty 
for  the  non-payment  of  dues,  that  the  delinquent  should 
forfeit  his  right  to  any  benefits  while  in  arrears,  and  for  a 
period  of  three  months  after  the  payment  of  arrears,  is 
invalid.*  So,  a  by-law  compelling  a  freeman  of  a  scriv- 
ener's company  to  provide  a  dinner  for  the  master,  war- 
den, assistants,  and  other  freemen,  on  the  day  of  an  elec- 
tion of  a  new  master  and  wardens,  was  held  to  be  bad;  ^ 
though  in  the  case  of  an  old  corporation  existing  by  pre- 
scription, an  ancient  custom  or  by-law,  compelling  the 
stewards  of  the  corporation  to  give  a  customary  feast, 
may  be  sustained.^^  A  by-law  prescribing  a  reasonable 
initiation  fee,  suitable  to  defray  the  proper  expenses  of 
maintaining  the  corporation  reputably,  is  good;  ^^  so  of  a 
by-law  assessing  on  the  members  of  the  corporation  a  bur- 
den cast  by  law  on  the  body  politicly  A  by-law  of  a  cor- 
poration chartered  to  establish  and  maintain  uniformity 
in  insurance  Is  valid;  it  is  not  contrary  to  public  policy, 
nor  in  restraint  of  trade,  nor  unreasonable.^  So,  by-laws 
adopted  by  the  trustees  of  an  asylum  forbidding  the  in- 
mates to  leave  the  premises  without  permission  from  the 
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gorernor  of  the  asylum,  or  one  of  his  assistants,  or  indulg- 
ing in  contention,  or  boisterous  and  disorderly  conversa- 
tion at  table,  on  pain  of  expulsion,  are  reasonable,  proper, 
and  valid.  ^^  And  a  by-law  of  a  chamber  of  commerce, 
providing  for  the  expulsion  of  a  member  for  non-com- 
pliance with  the  terms  of  any  contract,  whether  verbal  or 
written,  is  reasonable  and  valid,^  and  may  be  enforced, 
although  the  contract  violated  was  void  by  the  statute  of 
frauds,  or  as  not  made  ''during  a  season  of  change."  ^^ 
Length  of  time  will  not  legalize  a  by-law  which  is  intrin- 
sically illegal;  but  its  long  continuance  is  fair  evidence  to 
show  that  it  has  no  intrinsic  inconvenience.^? 

1  People  V.  Crockett,  9  Cal.  112:  Amesbnry  v.  Ins.  Go.  6  Gray,  996; 
Goinm'rs  etc.  v.  Gas  Co.  12  Fa.  Si.  318;  Kennebec  etc.  R.  B.  Co.  v. 
Keudall,  31  Me.  470;  Commonw.  v.  Gill,  3  Whart.  228;  People  v.  Medl« 
cal  8oc.  24  Barb.  670. 

2  Mayor  v.  Wlnfleld,  8  Humph.  767 ;  Dnnham  v,  Rochester,  5  Cowen, 
462;  St.  Louis  v.  Weber,  44  Mo.  547;  Pedrtek  v.  BaUey,  12  Gray,  161. 

3  Commonw.  V.  Worcester,  3  Pick.  462;  Yedder  v.  Fellows,  20  N. 
Y.  136;  Queen  v.  Saddlers'  Co.  10  H.  L.  Cas.  404. 

4  Hwood  V.  Bullock,  6  Q.  B.  383. 

5  Driscoll  V.  West  Bradley  etc.  Manuf .  Co.  69  N.  T.  96. 

6  Moore  v.  Bank  of  Commerce,  52  Mo.  377. 

7  State  V.  Union  Merchants'  Exchange,  2  Mo.  App.  96. 

8  Cartan  v.  Father  Matthew  etc.  Soc.  3  Daly,  20;  and  see  BueckUur 
«.  Lodffo  of  Odd  FeUows,  1  City  tt.  Bep.  (N.  Y.)  51. 

9  Scriveners'  Co.  v.  BrookUig,  3  Q.  B.  95;  2  Gale  A  D.  419. 

10  Framework  Knitters'  Co.  v.  Green,  1  Ld.  Baym.  118;  Wallis* 
Case,  Cro.  Jac.  555. 

11  Tavemer's  Case,  T.  Raym.  446. 

12  Jeffrey's  Case,  5  Co.  Bep.  66  a. 

13  People  V.  N.  Y.  Board  of  Underwriters,  54  How.  Pr.  240. 

14  People  V.  Sailors'  Snug  Harbor,  54  Barb.  532. 

15  Dickenson  v.  Chamber  of  Commerce,  29  Wis.  45. 

16  Dickenson  v.  Chamber  of  Commerce,  29  Wis.  45. 

17  Rex  V.  Ashwell,  12  East,  22. 

§  59.  Construction  and  effect  of  by-laws.— In 

construing  by-laws,  the  courts  will  interpret  them  rea- 
sonably;^ and  will  not  declare  them  invalid  because 
every  particular  reason  for  them  does  not  appear.  ^  A 
by-law  of  a  bank  is  a  contract  between  the  stockholders, 
and  the  ordinary  rules  of  construing  contracts  apply  in  its 
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constraction.*  The  words  '*  shall  be  lawfnl/'  when  f  oand 
in  a  by-law,  are  not  to  be  construed  as  obligatory.^  A 
by-law  of  a  beneficial  society  providing  for  the  relief  of 
diseased  members  on  application  to  the  stewards  of  the 
society,  entitles  a  member  to  relief  only  from  the  date  of 
his  application.^  Where  the  charter  or  a  statute  empow- 
ers a  corporation  to  pass  such  by-laws  as  are  necessary, 
the  "necessity"  will  be  implied  from  the  act  of  passing  it, 
and  the  by-law  need  not  recite  that  it  was  necessary.^  A 
corporation  may,  by  prescription  or  statute,  have  a  local 
jurisdiction,  and  its  by-laws  will  be  binding  on  those  with- 
in its  jurisdiction,  whether  strangers  or  members ;?  but 
unless  this  be  the  case,  the  corporate  power  to  prescribe 
by-laws  extends  only  to  its  own  members  and  officers.* 
Over  them  its  by-laws,  duly  and  lawfully  passed,  are 
binding  and  obligatory  ;d  and  it  is  no  objection  to  being 
bound  by  a  by-law,  that  a  corporator  had  no  notice  of  it,i<^ 
or  that  he  was  not  a  member  of  the  corporation  when  the 
by-law  was  enacted.^^  A  corporation  cannot,  by  its  by- 
laws, either  abridge  or  enlarge  the  privileges  conferred 
upon  it  or  upon  the  corporators  by  statute.^  Thus,  where 
the  power  of  electing  the  directors  of  a  railroad  corpora- 
tion is,  by  the  statutes  of  a  state,  lodged  in  the  hands  of 
the  stockholders,  the  corporation  cannot,  by  its  by-laws, 
resolutions,  or  contracts,  give  or  take  it  away.^ 

1   See  Tlntners'  Co.  v.  Fassy,  1  Burr.  235. 

3  Colchester  v.  Goodwin,  Cart.  119;  Ponlters'  Co.  «.  PblUlps,  • 
Bliig.  N.  C.  S14. 

a   Be  Dunkerson,  4  Bisa.  227. 

4  Bezv.  Bailiffsetc.4Bani.AAId.271;  2I>owLd;R.172. 
6  Breneman  v.  Franklin  Benef .  Assoc.  8  Watts  ±  8. 218. 

6  Stoyresant  v.  Mayor,  etc.  7  Cowen,  588, 606. 

7  Bex  e.  College  of  Physicians,  5  Burr.  2740 :  Kir^^  v*  Nowell,  1  Tent 
Bep.  118;  Marietta  v.  Fearing,  5  Ohio,  427;  Vandlne's  Case,  0  Pick. 
1S7;  17  Am.  Dec.  351. 

8  Comimnyof  Homers  V.  Barlow,  8  Mod.  159;  Bank  of  Wllminflrton« 
«.Wolla»u>a,S  Har.(DeL)  90;  Samuels  v.  Cent,  etc  £zp.  Co.  McC»> 
turn,  214. 

9  Cummings  v.  Webster,  43  Me.  192;  Anacosta  Tribe  r.  Murbach. 
18  Md.  91 :  German  Evan.  Conff.  v.  Pressler,  17  La.  An.  127;  McDer. 
uott  o.  Board  of  l*oUce,  5  Abb.  Pr.  422;  BasseiMcheidt  v.  Ben.  eta* 
Union,  1  City  Ct.  Bep.  (N.  Y.)  8. 
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-  10  Snsqnehaimali  Ins.  Co.  v.  Peirine,  7  Watts  ±  S.  848;  and  tee 
Treadway  v.  Hamilton  etc.  Ins.  Co.  29  Conn.  68. 

11  London  v.  Vanacre,  13  Mod.  273;  Cndden  v.  Estwlck,  6  id.  124; 
Susquebaunah  Ins.  Co.  r.  Perrine»  7  Watts  &  S.  848.  , 

12  Brewster  v.  Hartley.  37  Cal.  15;  Andrews  o.  Union  etc.  Ins.  Co.  87 
Mo.  256;  and  see  Great  Falls  etc.  lus.  Co.  v.  Harvey » 45  N.  H.  292. 

13  Brewster  v.  Hartley,  37  CaL  15. 

§  60.  Enforcementof  by-laws.— The  power  to  make 
supposes  the  power  to  enforce  by-laws,  by  pecuniary  pen- 
alties, which  must  be  proportioned  to  the  offense.^  The 
penalty  must  be  a  sum  certain,  and  cannot  be  left  to  the 
arbitrary  assessment  of  the  governing  part  of  the  corpo- 
ration, upon  the  circumstances  of  the  particular  case.^ 
And  where  the  amount  of  the  penalty  is  fixed  by  the 
charter,  a  by-law,  the  penalty  of  which  exceeds  that 
amount,  is  yoid.^  A  corporation  having  authority  to  en- 
force its  by-laws  by  fine,  is  impliedly  precluded  from 
adopting  any  other  method.^  And  without  an  express 
power  so  to  do,  a  corporation  cannot  imprison  the  offend- 
er,fi  or  impose  a  forfeiture  of  goods,  as  a  punishment  for 
the  violation  of  a  by-law.*  And  a  by-law  which  compels 
the  payment  of  a  penalty,  by  excluding  the  offender  from 
all  participation  in  the  profits  of  the  company  until  pay- 
ment, is  bad.7  A  by-law  cannot  be  enforced  by  disfran- 
chising the  offender;  ^  nor  by  avoiding  any  bond  or  cov- 
enant made  in  contravention  of  it.^  And  a  refusal  to 
pay  a  fine  imposed  by  a  by-law  for  a  failure  to  pay  an  in- 
Btallment  when  due,  does  not  give  the  right  to  impose 
additional  fines  for  the  same  default.^<>  As  a  general 
rule,  the  penalty  of  a  by-law  can  be  given  only  to  the 
corporation  Injured  by  the  offense  against  its  regula- 
tions. ^^  The  usual  mode  of  enforcing  the  penalty  is  by 
'an  action  of  debt  or  assumpsit  for  its  recovery,  ^^  and  the 
corporation  itself  must  bring  the  action.^  Since  the  of- 
fice of  a  by-law  is  to  regulate  the  duties  of  members 
toward  the  corporation  and  among  themselves,  a  third 
party  caA  enforce  them  only  when  he  shows  some  pri- 
vity ;^^  aSj  where  his  claim  is  for  value  advanced  upon 
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the  credit  of  the  by-law  and  the  signature  thereto,  or  the 
like.i« 

1  City  of  London's  Cam,  8  Co.  Rep.  253;  Mayor  etc.  of  MoUile  •. 
TnlUe,  3  Ata.  Mr;  Tobarro  Pipe  etc.X^.  r.  WooUroffe,  7  Baru.  M  O. 
Kto;  ouil  tMie  Pi|icr  v.  (;iiai)pcil.  14  Mees.  A  \V.  (iJ4. 

.2  Wood  r.  Rearlo.  3  I.'^on.  8;  J.  Brldff.  141 ;  Blayor  etc.  v,  Taillo^  S 
Ala.  137 :   but  seu  Mayor  etc.  e.  Phelps,  i^nd.  65. 

3  McMiiIlrn  r.  City  of  Cliarleston,  1  Day,  382;  Uayor  etc.  v.  Orel- 
nnan.  IJ  Juuus.  1J2. 

4  Kirlt  r.  Nowcll,  1  Torra  Rep.  125;  and  ure  Nl^htlnsale  r.  Rrlilsres, 
1  Show.  1  .i;  lloitfo  0.  Towu  Couucil,  tt  IUc-ii.4(»i;  MUtm  v.  Cliambenaiu. 
17Wui.44l>. 

ft  Londonv.  Wood.  12  Mori.  6S6;  Hart  v.  Mayor  of  Alhany.  9  Wend. 
f71 ;  Barter  v.  Cumuiunw.  6  i'eiur.  ds  W.  :2iJ;  Ex  iiarte  ISuruett*  8i)  AJik 
461. 

6  Coner  V.  Dory^  Ohio.  3:15:  Kirk  r.  Nowell,  1  Term  Rep.  118i 
Bart  V.  Uayor  etc.  «J  Wend.  571 ;  Imilps  v.  Alieu,  41  Pa.  SL  481. 

7  AUioy  r.  Reeves,  2  Maulo  A  8.  &3. 

•  Rcz  ff.  Loudon.  2  Lev.  201 ;  bat  see  Oab  v.  Gierke,  F.  Mooro,  413. 

9  Doggerel  I  v.  Pokes.  F.  Moore,  411. 

10  Pentz  o.  Flru  Iiis.  Cu.  S->  Md.  73. 

1 1  London  o.  Wood,  1 2  Mod.  638. 

13   Woolley  V.  Idle,  4  Burr.  1051 ;  Feltmakcrs  v.  Davis,  1  Bos.  ft  P.  9S« 

13  Tocterdell  r.  OInzby,  2  Wils.  2(i6:  and  see  Graves  o.  Colby,  9  Ad. 
A  K.  3j6;  Piperv.  CliappeiJ,  14  Meos.  &  W.  UJ4. 

14  Anacosta  Tribo  v.  Murbocb,  M  Md.  ni. 

15  Flint  V.  Pierce,  09  Matui.  68;  and  see  Trustees  etc  v.  Flint.  IS 
Met.  643. 

§  61.  Proof  of  by-la*W8. — It  in  in  general  necessary 
to  prod  nee  the  by-laws,  in  order  to  prove  what  tbey  are;  ^ 
and  parol  testimony  of  their  contents,  tboa^h  offered  by 
an  ulllcer  of  the  corporation,  is  incompetent.'  Tlie  adop- 
tion of  by-laws  may,  however,  be  sometimeM  proved  by  Im- 
plication; >  and  ancient  and  unvaried  usage  Las  been  ac- 
cepted as  evidence  of  a  liy-law.^  Evidence  of  the  custom  of 
doing  business  in  a  union-etore  association  was  admitted, 
to  show  consent  to,  or  acquiescence  in,  an  actual  (Change  or 
modilication  of  their  bydaws.^  A  member  of  a  corpora- 
tion is  presumed  to  know  its  by-laws  ;<  and  the  by-laws 
of  a  corporation  are  evidence  against  its  oClcers,  tliough 
they  be  not  corporators.? 

]    Lombard  o.  Aldrtch.  8  N.  H.  35. 

3  Lumbard  r.  Aldrich,  8  N.  11. 35;  and  see  Sells  v.  Brown.  9  Car.  A. 
P.  Ml. 

BoovxCoar.— 9. 


« 

'    f  UtaloQ  Baxik  9.  Rldgely.  I  Ear.  J;  0. 824. 

4   Bex  V.  Miller,  6  Term  Rep.  280;  Rex  «.  Westvood.  4  Bam.  A  C 
786;  and  see  Taylor  v,  OriHWold,  2  Oreen  0.  £.  ZUti  Uerao  9.  San  Fnui- 

Ci80O,33CaLl34. 

6  Henry  r.  Jackson,  S7Vt.  431. 

6  Inhabitants  etc  v.  Morton*  2S  Mo.  fitt;  Buffalo  v,  Webster,  !• 
'Wend.  99. 

7  Bank  of  Wilmington  etc  v.WoOastontS  Bar.  (Del.)  90, 
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CHAPTEB  VI. 
MEETINOS  AND  ELBCTIONa 

I  82.  Object  and  natnra  of  meetlngi. 

f  63.  Necessity  of  notice. 

S  61.  Requisites  of  notices. 

f  a.  The  voice  of  the  majority  oontiols. 

S  €8  Ucetings  held  oatsido  tho  corporate  domiclla. 

I  87.  Mode  of  conducting  elections. 

S  68.  Time  and  place  of  holding  eleetionB. 

I  89.  Who  may  vote  at  elections. 

I  70.  Validity  of  elections. 

S  7L  Presumptions  bearing  on  elections. 

§  62.  Object  and  nature  of  meetings.— In  general, 

a  corporation  can  transact  its  business  and  manifest  its 

wishc»  only  by  and  through  the  individuals  composing  it ; 

hence,  the  necessity  for  meetings  of  the  members,  from 

time  to  time,  for  the  different  purposes  connected  with  the 

oorjMration.^     A  distinction  is  made  between  general 

stated  meetings  of  a  corporation  and  special  meetings.^ 

The  former  occur  at  stated  times  and  places,  as  usually 

fixed  by  tho  constitution  or  by-laws  of  the  body,  and  are 

held  for  the  consideration  of  matters  ia  general.    The 

latter  are  called  upon  emergencies,  or  on  particular  occa- 

Biona,  and  for  special  purposes.* 

1    Bee  City  of  Raltimore  v.  Pnnltney,  2.1  Md.  18;  Dey  v.  Jersey  City, 
19  N.  J.  £i|-  41'.';  Mayor  etc.  o.  Simpson,  tt  Q.  li.  73. 

3   Warner  o.  Mower,  U  Vt.  885. 

8   Warner  v.  Mower,  11  Tt.  385;  and  see  Zabrlskle  •.  CleTelaad 
etc.  B.  B.  Co.  28  Buw.  881 ;  Cutbill  v.  Kingdom,  1  Ex.  4M. 

§  63.  Necessity  of  notice.— In  the  absence  of  any 
prorision,  express  or  implied,  to  the  contrary,  every 
member  has  a  right  to  be  present  at  all  meetings  of  the 
eoxporate  body,  and  must,  in  some  manner,  be  notified  ta 
attend  tlie  same.^    And  the  omission  to  give  .the  required 
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notice,  tbougli  accidental,^  will  generally  invalidate  the 
proceedings  at  the  moetins.*  Even  tbo  al)sence  of  a 
member  from  home  will  not  excuse  tbo  want  of  notice;^ 
but  a  meeting  may  bo  legally  beld,  alt  bough  a  member  is 
incapable,  from  mental  imbecility,  of  receiving  a  notice 
thereof.^  Aud  the  pledgee  of  Rtock  ia  not  to  audi  an  ex- 
tent regarded  as  tbo  owner,  as  to  b«  entitled  to  notic*?;^ 
80,  the  want  of  uotico  mny  bo  waived,  as,  whore  all  who 
are  4*utitlcd  to  be  [ireseut  at  a  meeting,  aro  actually  pn^s- 
ent,  whether  with  or  without  notice,  and  do  not  objoct  to 
the  Kamo  on  tlie  ground  cf  informality;*  but  if  nny  one 
person  having  a  right  to  attend,  is  absent,  or  refiLses  his 
consent,  the  proceedings  are  illegal.^  A  person  not  pres- 
ent aud  who  did  not  receive  notice,  may,  nevori Ik-Ichs, 
bind  himself  by  subaequeut  acquiescence  in  the  itroceed- 
iugs  uf  a  meeting/^  In  some  cases  proper  noiico  is 
presumed;  thus,  where  a  part  only  of  t  he  directors  attend 
a  meeting  and  transact  business,  it  need  not  appear  that 
the  ubvHeui  directors  liad  notice.  If  the  contrary  do  noc 
appear,  the  legal  pi'esumption  is  that  they  bad  notice. ^<> 
Dates  in  ancient  records  of  a  town  are  presumed  to  have 
been  regularly  passed,  though  no  record  of  a  warrant  or 
notice  is  found.  ^^ 

1  Stnff^  r.  Fon?ii8oii,  31  N.  J.  L.  107;  People  v.  Baclielor,  23  N.  T. 

128;  Siui  111  e.  Dailey.  Ji  II.  L.  Cos.  78.0. 

2  Ilex  r.  L;iu^'bom.  4  Ad.  &  E.  S3& 

'  S  Rex  r.  ChotwvTKl.  7  Dam.  A  C.  GXi:  and  see  Ban  Buenavenmni 
etc.  M  uiiit'.  Co.  c.  V:u>.s.ta:t .  &j  Cal.  &J4:  i*eu|iio  o.  AlUauy  eic.  li.  JL  Co. 
Id  How.  I'r.  ^.M;  8.  C.  &.>  lUrb.  314;  7  Abb.  Pr.  N.  S.  2«5. 

4  Jai-kAOii  V.  Ilampileu,  20  Me.  37. 

5  8Cebl>iiM  e.  Merrltt.  10  Gush.  27. 

6  McDuuiul;)  V.  Fluwer  Crook  Mauuf.  Co.  23  Tt.  274. 

7  He  nrtlsU  Sitff.  Refining  Co.  3  Kay  A  J.  408;  26  L.  J.  (Ch.)  S69; 
JoncH  r.  Aliiioii  v\r.  Co.  7  lii«l.547;  People  v.  Peck.  11  Woud.  ^Ai  auU 
•ev  liryuul  v.  Oooduuw.  ft  Pick.  226. 

8  People's  Iiu.  Co.  r.  WeKtcott.  1 1  Gray,  440.  > 

9  Smallrombe  v.  Ev.itim.  Law  R.  3  IT.  L.  249:  Tnrqoand  v.  Mar* 
sbiill,  L:t\v  1(.  4  (Ii.  37ii:  Suiunelr.  Ilolhidav.  Woo:w.4o0;  aiiiliteerbott* 

fiUule  Co.  r.  Grocu,  Law  R.  7  Com.  P.  43:  lUuiaey  9.  ii^rie  Raiiw.  Co.  38 
Low.  Pr.  1U3;  8.  C.  7  Abb.  Pr.  N.  8.  U6. 

10  Sacvont  v.  Webster,  13  Met.  497;  Lane  ».  BrainerO,  30  Couu.  Mfti 
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anA  nee  rftlzens ete.  Ins.  Co.  v.  Sortwell,  8  Allen,  217;  Chamberlain*. 
FalnesTUIe  etc.  B.  B.  Co.  15  Ohio  8t.  225. 

11   WiUey  v.  Portsmouth.  35  N.  H.  303. 

§  64.  Requisites  of  notice.— In  the  absence  of  any 
proviHion  on  the  subject,  meetings  must  be  called  by  a 
personal  notice;  ^  which  should  be  in  writing,  and  signed 
by  the  proper  person  having  authority  to  assemble  the 
corporation;'^  so,  it  should  state  the  time >  and  placed  of 
meeting,  unless  these  be  established  by  some  standing  rule 
or  general  custom  known  to  the  members  ;fi  and  it  should 
state  the  business  to  be  transacted,  except  in  the  case  of 
Btate<l  general  meetings,  and  meetings  regularly  held  for 
a  particular  object.^  The  members  of  a  corporate  body 
are  presumed  to  have  notice  of  the  time  of  its  stated 
meetings,  and  are  bound  by  the  proceedings  at  them  ;7 
but  noti(;e  of  extraordinary  meetings  should  specify  the 
occasion  of  the  summons,  and  the  business  proposed  to 
be  transacted.^  So,  an  absent  member  is  not  presumed  to 
know  all  which  takes  place  at  a  stated  meeting,  so  as  to 
be  charge  d  with  notice  of  anything  there  transacted,  con- 
templating future  action  at  a  time  other  than  that  of  a 
stated  meeting,  and  notice  should  be  given:  ^  but  the  rule 
is  otherwise  as  it  respects  an  adjourned  meeting  held  in 
continuation  of  a  prior  one,  and  for  the  purpose  of  com- 
pleting its  unfinished  business. ^<^  If  there  be  no  provision 
as  to  the  length  of  time  prior  to  the  meeting  requisite  for 
notice,  a  reasonable  time  is  required,  or  the  usual  time,  if 
regulated  by  custom. ^^  Under  a  statute  requiring  a  gen- 
eral meeting  of  every  company  once  in  every  year,  the 
word  "  year"  is  construed  to  mean  the  period  commenc- 
ing on  the  1st  of  January  and  ending  on  tlie  Hist  of 
December,  and  not  the  period  of  twelve  months  from 
the  registration  of  a  company.^  In  New  York,  the  hold- 
ing of  meetings  of  a  benevolent  society  for  the  transaction 
of  its  business,  on  Sunday,  is  not  forbidden  as  illegal  ;^^ 
and  if  a  member  attends  a  regular  meeting  so  held  on 
Sunday,  and  is  there  served  with  a  notice  to  attend  the 
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next  meeting,  It  does  not  rest  with  him  to  make  the 
objection.!^  Where  the  charter  of  a  joint-stock  corpora* 
tion  prescribes  the  mode  of  giving- notice  of  the  time  and 
place  of  holding  meetings  of  stockholders,  that  mode 
must  be  pursued,  or  the  notice  will  be  ineffectual;^^  and 
if  the  by-laws  provide  that  meetings  of  the  stockholders 
shall  be  called  by  the  trustees,  the  board  of  trustees  must 
act,  in  order  to  convene  a  legal  meeting.^^ 

1  WiiTgIn  V.  Freewill  Baptist  Ghuirh,  8  Met.  301;  Stow  v.  Wyse,  7 
Conn.  214;  Steveuii  v.  Eden  Meeting  House  Soc.  12  Vt.  688;  aud  see 
Hardins  r.  Yaudewater,  40  Cal.  77. 

2  Conprregational  Society  of  Bethany  v,  8^rry»  10  Conn.  200;  Jones 
V.  Mlltuu  ecc.  Co.  7  lud.  647;  Harden  i>urar  p.  Farmers'  etc.  Bank,  3  N. 
J.  £q.  68:  Johnston  r.  Joues,  23  id.  216;  Evans  v.  Osf^oud,  14  Me.  213; 
and  see  Gouidin};  o.  Clark,  34  N.  U.  148;  Stebbius  9.  Herrlit,  10  Custu  27. 

8  People  V.  Bachelor,  22  N.  T.  128. 

4  Jones  v.  Milton  etc.  Co.  7  Ind.  647 ;  Bex  v.  May,  6  Burr.  28S1. 

5  Rex.  V.  HiUtJ  Bam  ft  C.  426;  Atlantic  Inn.  Co.  r.  Sanders,  36  N. 
H.  252;  and  see  Ro  Irrigration  Co.  LawR.  6Gh.  176;  Graham  v.  Van 
Piemen's  Land  Co.  1  Hurl,  ft  N.  641. 

6  Menitt  V.  Farris,  23  111.  203;  Warner  p.  Mower,  11  Yt.  885;  Samp- 
son  V.  Bowdoluham  Steam  Mill  Co.  86  Me.  78. 

7  People  9.  Bachelor,  23  N.  T.  128;  and  see  Lane  v.  Bralnerd,  80 
Conn.  666. 

8  People's  Ins.  Co.  v.  Westcott,  14  Gray,  440;  Atlantic  D6lalne  Co. 
V.  Blason,  5  R.  1. 463;  Savings  Bank  v.  Davis,  8  Conn,  liii;  Re  Bridport 
Old  Brewery  Co.  Law  R.  2  Ch.  191. 

9  People  V,  Bachelor,  23  Barb.  810;  22  N.  T.  128;  and  see  Ex  parte 
Johnson,  81  £ug.  L.  ft  £q.  430. 

10  Scaddlng  v.  Lorant,  3  H.  L.  Cas.  418:  6  Eng.  L.  ft  Eq.  16:  People 
9.  Bachelor, 88  Barb.  31U;  22N.  Y.  138;  anilsee  Smith  p.  Law,  21  id. 2^.6; 
Warren  v.  Mower,  1 1  Yt.  385;  People  v.  Common  Council  of  Rochester, 
5  Laus.  143 ;  KimbaU  v.  Marshall.  44  N.  H.  466. 

11  In  re  Long  Island  R.  R.  Co.  19  Wend.  87;  Rex  v.  Hill,  4  Bam.  A 
C.  426, 443. 

12  Gibson  o.  Barton,  Law  R.  10  Q.  B.  829. 

13  People  V.  Toung  Men's  etc.  Ben.  Soc.  65  Barb.  857;  and  see  Her* 

rittv.£arie,3iid.88. 

14  People  V.  Toung  Men's  etc.  Ben.  Soc.  65  Barb.  857. 

16   Shelby  R.  R.  Co.  v.  Louisville  etc.  R.  R.  Co.  13  Bu:.h,  62. 
16  State  V.  PettlneU,  10  Not.  141. 

§  65.  The  voice  of  the  majority  controls.— When 
the  charter  or  constitution  of  the  corporation  is  silent  as  to 
the  matter,  it  is  the  general  rule  that,  within  the  scope  of 
the  corporate  affairs,^  the  acts  of  a  majority  are  binding 
on  the  whole.^   The  indiyidaal  who  becomes  a  member 
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of  the  corporation  assents  beforehand  to  all  measores 
that  shall  be  sanctioned  by  a  majority  of  the  voices  ;>  nor 
is  it  necessary  that  the  number  present  at  a  lawful  meet- 
ing be  a  majority  of  the  whole  number  of  members.^  A 
majority  of  those  who  appear  may  act,  and  their  action 
will  bind  all,  if  performed  in  good  faith,  and  within  the 
purpose  of  the  corporation.^  But  this  doctrine  applies 
only  where  an  act  is  to  be  done  by  an  indefinite  body,  as 
the  whole  body  of  the  cori>orators;  ^  and  where  an  act  is 
to  be  done  by  a  select  and  definite  body,  as  a  board  of 
directors,  a  majority  of  the  number  is  necessary  to  con- 
stitute a  legal  meeting,?  although  if  a  quorum  is  present, 
a  majority  of  the  quorum  may  act.^  Thus,  if  there  are 
twelve  directors,  and  seven  attend  a  meeting,  a  resolution 
adopted  by  a  vote  of  four  is  presumably  binding.^ 

1  Colnmbia  etc.  Co.  o.  Meier,  39  Mo.  53;  Dudley  o.  Kentnclcy  Higli 
School,  9  Bush,  57(i;  Thompson  v.  Erie  Rallw.  Go.  1  i  Abb.  Fr.  N.  8.  IW; 
Gray  v.  Lewis,  Law  EL  8  £q.  £26:  Kent  v.  Jackson,  2  De  Gex  M.  M 
0.49. 

S  East  Tenn.  etc.  B.  B.  Co.  v.  Gammon,  5  Sneed,  S67;  Lanman  v. 
Lehaoou  Yallev  R.  B.  Co.  80  Pa.  St.  42;  Troy  etc.  B.  R.  Co.  v,  Kerr, 
17  Barb.  SSI;  Mowroy  v.  Indiana  etc.  B.  B.  Co.  4  Biss.  78:  Elggleston  «. 
DooUttle,  33  Conn.  SS«,  402. 

5  8t.  Mary's  Church,  7  Sexg.  A  B.  517. 

4  Ex  parte  WlUcocks,  7  Cowen,  403,  410  n;  Madison  At.  Baptist 
w  Baptist  Church  in  Oliver  St.  5  Bobt  649. 

ft  Treadwellv.  Salisbury  Manuf.  Co.  7  Gray,  393;  Faulds  v.  Tates, 
57  m.  416;  S.  C.  11  Am.  B.  24:  Oreffory  o.  Patchett,  33  Beav.  605; 
Brewer  v.  Boston  Theater,  104  Mass.  378. 

6  See  Horton  v.  Baptist  Church,  84  Vt.  816;  State  v.  Binder,  38  Mo. 
450;  Presbyterian  Conflr*  «•  Johns,  27  Miss.  517. 

7  Bnell  fi.  Bnclcingham,  16  Iowa,  284;  Field  v.  Field,  9  Wend.  394; 
Bex  o.  Miller,  6  Term  Bep.  268;  Bhicket  v.  Blizzard,  9  Bam.  ft  C.  851. 

8  Booker  r.  Younff,  12  Gratt.  803 ;  Edeerly  v.  Emerson,  23  N.  H.  555; 
Price  o.  Grand  Baplds  etc.  B.  B.  Co.  13  lud.  58. 

9  See  Lockwood  r.  Mechanics'  Nat.  Bank,  9  B.  I.  308;  Wells  «• 
Bahway  White  Bubber  Co.  19  N.  J.  £q.  402. 

§  66.  Meetings  held  ontside  the  corporate  dom- 
icile.—A  corporation  exists  only  within  tlie  territory  of 
the  jurisdiction  that  created  it,  and  it  cannot  act  strictly 
in  a  corporate  capacity  outside  that  territory.^  All  pro- 
ceedings had  by  the  body  of  the  corporation,  while  sitting 
without  the  bounds  of  the  state  which  creates  it,  are  void 
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ftnd  of  no  effect.^  But  the  directors  of  a  corporation,  as 
the  agents  thereof ,'  may  meet  and  act  outside  of  the  char- 
tering state,  and  their  proceedings  will  be  valid  and 
binding  upon  the  corporation. '<  And  a  corporation  which 
is  the  creature  of  the  concurrent  legislation  of  two  states 
may  lawfully  hold  its  meetings  and  transact  its  corporate 
business  in  either  state.<> 

1  Bank  of  Augusta  0.  Earle,  13  Peters,  519. 583;  Paul  v.  Virginia,  8 
Wall.  itxi. 

2  Mlllerv.  Ewer.  27  Me.  617;  Freeman  0.  Macbtas  etc.  Mill  Co.  38 
1(1. 343:  Asplnwall  r.  Ohio  etc.  R.  R.  Co.  20  lud.  ial;  Wood  Hydraulic 
Co.  V.  Kiug,  45  Ga.  34. 

8  Galveston  R.  R.  Co.  p.  Gowdrey.  11  Wall.  459, 476;  Bait.  etc.  R.  R. 
Co.  r.  (iienu,  2  j  Ud.  2d7;  Bauk  uf  Augusta  v.  Earle,  li  Peters,  5ili,  5od. 

4  Arms  p.  Conant.  36  Vt.  745:  OUlo  etc.  R.  R.  Co.  v.  McPheraon,  35 
Mo.  la:  McCallr.  Byram  Manuf.  Co.  6  Conn.  428;  Bellows  r.  Toiid,  39 
Iowa,  20);  Kmith  r.  Aivord,  63  Barb.  415;  Newburg  Petroleum  Co.  v. 
Weare,  27  Oblo  bt.  343. 

6  Covlncrton  ote.  Bridge  Co.  «.  Mayer,  31  Ohio  St.  317.  See  Ohio 
etc.  R.  R.  Co.  0.  Wheeler,  1  Black,  28H;  Sprague  v.  Haitford  etc  R.  B. 
Go.  5  R.  I.  233. 

§  67.  Mode  of  conducting  elections.— The  election 
of  suitable  officers  or  agents  for  the  government  of  the 
affairs  of  the  corporation,  and  the  conduct  of  its  business 
througli  the  agency  of  such,  pertain  to  the  nature  and 
condition  of  corporations  aggregate,  without  being  ex- 
pressly conferred  by  the  act  of  incorporation.  1  And  if 
the  time  and  mode  of  election  are  not  fixed  by  charter  or 
prescription,  it  is  competent  for  the  corporate  body  to 
make  regulations  respecting  them.^  So,  in  case  of  an 
emergency  in  which  the  mode  prescribed  by  the  charter 
fails  to  accomplish  the  purposes  intended,  and  the  neces- 
sary oiBces  are  vacant,  the  corporators  may  exercise  the 
power  of  election,  and  provide  for  the  appointment  of  in- 
spectors for  tlmt  purpose.8  The  power  of  election  may 
be  reposed  in  a  board  of  directors,  or  other  select  body;  * 
if  not  so  expressly  lodged  in  other  hands,  it  is  to  be  exer- 
cised by  the  body  at  large;  ^  or,  if  consistent  with  the 
charter,  the  body  at  large  may  delegate  the  power  of 
election  to  a  select  body,  created  by  a  by-la w.^    In  corpo- 
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rations  aggregate,  the  principle  of  an  election  in  a  major- 
ity, unlosH  utlierwige  Rpecified.'^  But  after  an  elect  ion  lias 
been  proj^^rly  proposed,  whoever  has  a  majority  of  those 
who  vote,  the  assembly  being  sufBcieut,  is  electetl,  al- 
though the  majority  of  the  entire  assembly  wholly  ab- 
stain from  voting.^  An  adjournment  during  the  process 
of  balloting  will  not  invalidate  the  election  of  a  board  of 
directors.^ 

1  HnKhes  v,  Parker,  20  N.  H.  58;  Low  v.  CommiuiODerB  etc.  R,  M. 
Charlt.  3U-i. 

2  NewllBg  9,  Fraucls,  3  Tenn  Rep.  189;  Juker  v.  Commouw.  2U  Pa. 
St.  484. 

3  Matter  of  Wbecler,  2  Abb.  Pr.  N.  S.  3(iL 

4  Coiiiiuouw.  V.  Gill,  3  Whart.  238. 

5  Commouw.  o.  Bousall,  3  Whart.  5G0;  State  v.  Ancker,  2  Rich.  244. 

6  £x  iwrte  WiUcocks.  7  Cowen,  403:  17  Am.  Dec.  525;  aud  8ee  Com- 
mouw. r.  Woelper,  3  Serg.  &  R.  2!^;  8  Am.  Dec.  iad6. 

7  Horton  v.  Baptist  Church,  34  Vt.  816;  State  v.  Wilmington  City 
Council.  3  I lar.  (Del. )  2!i4.  *> 

8  Oldkuowp.  Wahiwrlsrht,  2  Burr.  1017;  and  see  Rex.  r.  Miller.  6 
Term  Kcp.  2(>d:  Booker  v.  Yuiuig,  liOratt.  303;  Buell  r.  Bitrkiiigham, 
Itf  Iowa,  2HI;  Everett  r.  Smith,  22  Uiun.  53;  but  see  Commouw.  v. 
Wickerbham.  (iti  Pa.  St.  134. 

9  Penobscot  etc.  R.  R.  Co.  r.  Dunn,  39  Me.  587;  aud  see  Matter  of 
Chenango  Mut.  lus.  Co.  U  Wuud.  635. 

§  68.  Time  and  place  of  holding  election.— Many 
of  the  details  as  to  the  mode  of  conducting  elections  are 
regarded  as  directory,^  and  tho  mere  faihii'e  of  au  elect- 
oral body  to  proceed  as  directed  does  not  exhaust  its 
Ijower  of  election.^  Even  the  time  mentioned  is  a  <lirect- 
ory  provision,  the  omission  to  pursue  wliich  is  uot  futal.^ 
But  when  the  charter  directs  that  all  elections  of  directors 
after  the  first  shall  be  held  annually,  at  such  tliucs  as  tlie 
by-laws  shall  direct,  no  second  election  can  be  held  until 
by-laws  designating  the  time  have  been  adopted.**  If  the 
directors  are  empowered  to  designate  the  time  for  hohl- 
ing  an  election,  the  designation  must  be  made  by  tliA 
board  when  lawfully  convened.^  When  the  usual  place 
of  meeting  has  been  changed,  an  election  of  officers  at  tho 
old  place  is  invalid.^ 


1 69  MEBrnNos  and  ELBcnoNS.  82 

1  Dtckey  v.  Harlbiirt,  5  Cal.  343;  People  e.  Albany  etc.  B.  R.  Co.  T 
Abb.  Pr.  N.  8. 265;  8.  C.  88  How.  Pr.  228;  5ft  Barb.  844;  Ohm  v,  8tate.  34 
Ind.  425;  Hughes  v.  Parker.  20  N.  H.  58:  Downiug  v.  Potts,  3  Zab.  M; 
Tbames  Haven  Dock  etc.  Co.  4  Han.  4fc  0. 552;  3  Eng.  Ballw.  Gas.  177. 

S  Jacobs  V.  Murray,  15  CaL  221 ;  State  v.  Tonng,  51  Id.  149. 

3  Jacobs  V.  Murray,  15  CaL  221 ;  and  see  People  «.  Rnnkle,  9  Johns. 
147;  Rex  r.  Poole,  7  Mod.  I!)5;  Peoide  v.  Fairbury,  51  IlL  149;  Gomm'zs 
V.  McDanlel,  7  Jones,  (N.  C.)  107. 

4  Johnston  v.  Jones,  23  N.  J.  Eq.  216;  see  Hughes  v.  Parker,  19  N. 

H*  181. 


6  Johnston  v.  Jones,  23  N.  J.  Eq.  216. 

424. 


6  Miller  r.  English,  1  Zab.  317;  and  see  Commonw.  v.  Comm'rs,  6 
Bawle,  75;  People  v.  Knight,  13  Mich. 


§  69.  Who  may  vote  at  eleotions.— When  the 
qualifications  of  persons  who  may  vote  for  corporate  offi- 
cers are  definitely  prescribed  by  statute,  the  corporation 
cannot  extend  or  abridge  the  right  to  vote.i  No  additional 
qualification  can  be  imposed  by  by-laws.^  The  mere  own- 
ing of  shares  in  the  stock  of  a  moneyed  corporation  gives 
a  right  to  vote; '  and  the  owner  need  not  have  a  certificate 
of  the  stock  to  entitle  him  to  exercise  the  right.^  So,  a 
subscriber  to  stock,  to  whom  regular  certificates  thereof 
have  been  issued,  may  vote,  although  he  has  paid  nothing 
for  his  stock.fi  The  riglit  to  vote  upon  shares  is  in  the  per- 
son in  whose  name,  as  apparent  owner,  they  stand  upon 
the  books  of  the  corporation.^  If  the  right  to  vote  is  dis- 
puted, the  books  of  the  corporation  are  prima  fcude  evi- 
dence as  to  who  possesses  that  right.^  Any  transfer  of 
stock  sufficient  to  pass  the  property  is  sufficient  to  entitle 
the  transferee  to  vote,  unless  some  specific  mode  of  trans- 
fer is  made  necessary  bystatute  or  a  by-law.*  Administra- 
tors of  a  stockholder  who  dies  intestate,  have  the  right  to 
vote  at  election  of  directors,  without  any  formal  transfer 
of  the  stock  on  the  books  of  the  company.^  A  person  haa 
a  right  to  vote  on  stock  standing  in  his  name  as  trustee 
for  another;  ^®  and  in  a  clear  case  of  hypothecation,  the 
pledgor  may  vote;^^  so,  the  mortgagor  of  stock  in  a  cor- 
poration, until  foreclosure  and  sale,  is  entitled  to  vote 
upon  the  stock  at  elections.  ^^  But  where  stock  is  held  by 
an  individual  as  trustee  for  the  corporation,  such  trustee' 
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cannot  vote  upon  it  J*  A  oorporation  cannot,  either  di* 
rectly  or  through  the  intervention  of  a  trustee,  be  a  "stock- 
holder "  of  its  own  capital  stock.^^  Stockholders  who  are 
not  such  on  the  day  an  election  is  held,  cannot  vote, 
although  they  were  stockholders  on  the  day  the  election 
should  have  been  held.^  The  right  to  vote  by  proxy 
does  not  exist  at  conunon  law;  ^^  and  it  requires  legisla- 
tive sanction  before  any  corporation  can  make  a  valid 
by-law  authorizing  members  so  to  vote.^^  And  where, 
by  the  terms  of  incorporation,  the  right  to  vote  by  proxy 
is  given  to  each  stockholder,  being  a  citizen,  an  aUen  is 
excluded.^  But  under  the  charter  of  a  religious  corpo- 
ration, which  made  no  mention  of  citizen  or  subject,  aliens, 
who  were  otherwise  qualified,  were  permitted  to  vote  at 
an  election  of  officers.^ 

1  Brewster  v.  Hartley,  S7  CaL  16;  Peoide  v.  FhiUliM,  1  Denlo.  S88| 
and  see  Bex  «.  Head,  4  Burr.  251S. 

2  People  «.  Philips,  1  Denio,  S88;  Taylor  v.  Oriswold,  2  Oreen.  232. 

3  See  Schaeffer  v.  Missouri  etc.  Ins.  Co.  46  Mo.  248;  State  v  Tudor, 
ftDay,  9£»;  BiiUs  v.  Stewart,  41 N.  T.  384. 

4  Beckett  V.  Houston,  32  I&d.  393;  and  see  Chester  Glass  Co.  v. 
Dewey,  16  Mass.  94. 

5  Downioff  V.  Potts,  3  Zabi  66;  see  Highland  Tump.  Co.  v.  MeKean. 
11  Johns.  wTuatter  of  Wheeler,  2  Abb.  Pr.  N.  S.  86L 

6  State  «.  Ferris,  43  Conn.  560. 

7  Hopplnv.  Buifnni,9R.  I.  613;  and  see  Bank  of  Commerce's  Ap- 

Efftl,  73  Pa.  St.  589;  Schoharie  Valley  B.  R.  Case,  12  Abb.  Pr.  N.  S.  SU4; 
ousseaux  v.  Urquhart,  19  La.  An.  482 ;  I>ownlng  v.  Potts,  3  Zab.  66. 


8  People  V.  DoTin,  17  DL  84;— see  Salisbury  Mills  v.  Townsend,  lOO 


9  Matter  of  North  Shore  ete.Fttry  Co.  63  Barb.  656. 

10  Matter  of  Barker,  6  Wend.  60O;  Wilson  v.  Proprietors  of  Central 
Bridge,  9  B.  1. 500. 

11  Exparte  WlUcocks,  7  Cowen.  403;  17  Am.  Dec  525;  and  see  Schok 
field  V.  Uuiou  Bank,  3  Cranch  C.  C.  116. 

12  Dowell «.  Thompson,  3  Cranch  C.  C.  428. 

13  American  Rail w.  etc.  Co.  v.  Haren,  101  Mass.  396 ;  ex  parte  Holmes* 
•  Cowp.  436;  Moosseanx  «.  Urquhart,  19  La.  An.  482. 

14  Brewster  v.  Hartley,  37  CaL  16.  Compare  S 107,  pMf. 
16  Johnston  v.  Jones,  23  N.  J.  Eq.  216. 

16  Taylor  v.  Oriswold,  2  Oreen.  223;  People  v.  Twaddell,  18  Hun* 
427;  and  see  PhiiiMv.  Wiekham,  1  Paige, 560i  Compare  SMte  v.  Tudor, 
6  Day.  329;  6  Am.  Dec.  162. 

17  Philips  v.Wlckham,  I  Paige,  660. 
U  Matter  of  Barker,  6  Wend.  500. 
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19  Commonw.  v.  Woelper,  3  Sersr*  A  R.  29;  8  Am.  Dee.  838;  we  alM 
Stewart  v.  Foster,  2  Blnii.  120;  Gammeyer  v.  United  CUurcbes,  2  Saud. 
CIi.  IW. 

§  70.  Validity  of  eleotions.— Unless  the  charter  de- 
clares it  void,  au  irregular  election  is  voidable  only,  and 
not  actually  void.^  If  no  particulsir  mmle  of  proceediug 
irt  proHcribed  l>y  law,  an  election  conducted  in  good  faith 
ought  not  to  be  set  aside  for  mere  informality.''  Wht^re 
there  was  actual  notice,  and  in  the  abnence  of  fraud  or 
surju'iHe,  tJie  neglect  of  an  otUcer  to  perform  a  merely 
ministerial  act  will  not  defeat  an  election.'  Thus,  an 
election  of  directors  is  not  invalid  or  to  be  set  aside  as 
irregular,  because  the  oath  actually  administered  to  them 
was  not  subscribed  by  them.^  Nor  is  an  election  of 
trustees  invalidated  by  the  neglect  or  delay  of  the  inspect- 
ors to  give  the  iiroper  certiUcate.^  Nor  is  an  election  ruu- 
dcred  invalid  by  the  fact  that  the  inspectors  ivept  the 
polls  open  longer  than  the  time  fixed  by  the  notice,  it  ap- 
pearing to  have  been  done  for  the  purpose  of  enabling 
stockholders  jiresent  and  offering  to  vote,  to  do  so.*  Ihit 
election  means  due  election,  and  a  merely  colorable  and 
elusive  election  is  absolutely  null  and  void.^  So,  an  elec- 
tion may  be  held  void  on  the  ground  of  a  preconceived 
schemts  combination,  or  conspiracy  to  carry  tlie  election 
by  the  use  aud  abuse  of  legal  process  and  proeetMlings.* 
But  a  combination  among  members  owning  a  majority  of 
the  stock  of  a  corixmuion,  to  secure  tiie  board  of  directors 
and  the  mauagc.'ment  of  the  corporate  property,  is  not 
necessarily  void,  as  against  public  policy .'•♦  If  the  list  of 
stockholders  exhibited  aud  acted  u{ion  on  the  day  of  oleo 
tion  was  a  false  list,  aud  was  known  to  be  false  by  the 
parties  who  exhibited  it,  the  electiou  is  not  legal. ^<*  Hut 
the.  reception  of  illegal  votes  does  not  alone  vitiate  an 
election;  ^^  it  must  aflirmatively  appear,  in  ordtT  to  avoid 
the  ftlection,  that  the  wrougful  action  changed  the  result 
of  I  he  elocliou.^^* 

I    Crawford  r.  Powpn.2  Durr.  luH;  Rex  o.  Bridge,  1  Maulo  A  S 
76i  lUidtttio  Tiiuiottd  eic.  v.  Hiiiii,  tf  Coweu, '£L 
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t  Fbfllps  V.  Wlckliaiiit]  Paige. 890:  Hardenbergh  v.  FAimen  ete. 
Bank,  2  Oreen,  68;  &ez  v.  Thetford,  8  East.  270. 

i   Gorbara  v.  Campbell,  2  Cal.  l-^ 

4   Matter  of  Wheeler,  2  Abb.  Pr.  N.  8,  Ml. 

ft  People  V.  Peck,  II  Wend.  604. 

6  People  r.  Albany  etc.  R.  lUCo.  7  Abb.  Pr.  N.  8. 269;  »  Barb.  344 1 

1  Lans.  9U8;  S8  How.  Pr.  228;  Matter  of  Mobawk  etc.  R.  R.  Co.  19  Wend. 
13ft. 

7  Rex  V.  Mayor  ete.  4  Burr.  2008;  Reg.  v.  Corp.  of  Pembroke,  8 
DowL302. 

B  People  V.  Albany  etc  R.  R.  Co.  7  Abb.  Pr.  N.  8. 265;  1  Laos.  306. 

9  Faulds  V.  Tates.  57  DL  416;  8.  G.  11  Am.  R.  24. 

10  Johnston  v.  Jones,  23  N.  J.  Eq.  216. 

11  MlVeely  v,  Woodmif ,  1  Oreen,  352. 

12  Downing  v.  Potts.  3  Zab.  66;  State  p.  Lehre,7  Rich.  234;  Wardens 
etcv.  l*op<%  8  Gray.  140;  People  v.  Clcotto,  16  Mich.  283;  Juilkinsv. 
Hill, AON.  II.  140;  Johu8tonr. Charleston,  1  Bay, 441;  Rox v. Joffprson, 

2  NeT.  A  M.  487;  and  see  Matter  of  Long  IsUuitl  R.  R.  Co.  19  Weml.  37: 
Hartt  V.  Harvey,  10  Abh.  Pr.  321;  82  Barb.  65;  State  r.  Sweariugeu.  13 
Ua.  23;  Moosseau  c.  Urquhart,  19  La.  An.  482. 

§  71.  PresamptionB  bearing  on  elections.— WHiere 
an  officer  is  required  to  be  chosen  by  ballot,  and  the  rec- 
ord of  his  election  does  not  specify  the  mode,  the  legal 
presnmption  is,  that  he  was  chosen  as  required.^  If  votes 
are  cast  by  proxy  at  an  election,  it  will  be  presumed  that 
the  proxies  were  regular  and  proper,  In  the  absence  of 
proof  that  they  were  properly  executed,  or  that  the  per- 
sons executing  them  were  members  of  the  society.'  If  it 
be  averred  that  the  directors  of  a  company  were  duly 
elected  by  the  stockholders,  in  pursuance  of  notice,  it 
will  be  presumed  that  the  requisite  amount  of  stock  has 
been  subscribed  to  authorize  such  elect  ion. ^  Persons 
acting  publicly  as  the  officers  of  a  corporation,  are  to  be 
presumed  rightfully  in  office.^  A  corporation  cannot  ob- 
ject that  its  directors,  who  have  acted  as  such,  were  not 
elected  at  a  meeting  properly  notified.^  And  the  right  of 
de  facto  directors  of  a  corporation  to  act  as  directors  can- 
not be  questioned  collaterally.* 

I    Blanchiird  v.  Dow,  32  Me.  A57. 

t   People  V.  Crossley,  69  111.  19ft. 

3    Axbtabulft  etc.  R.  R.  Co. «.  Smith,  15  Ohio  St  328;  and  see  Smith 
f.£rb,4Gill,437. 

SOOVX  COBP.— 9. 
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4  Bank  of  U.  R.  v.  Dandrldm,  13  Wheat.  64, 79;  and  see  Balrd  v.  Bank 
of  Washington,  11  8enr.  A  B.  411:  Trustees  etc.  v.  Hllla,  6  Gowen,  SS; 
McGollougn  «.  AnnapoUB  etc  R.  B.  Co.  4  Oill.  A8. 

6  Sampson  v.  Bowdoinbam  etc.  Co.  36  Me.  78:  and  Me  State  #• 
Lehre,  7  Bich.  234 ;  Partridse  v.  Badger,  2S  Barb.  146;  Boyal  Brlttab  Bank 
«.  Turqoandt  ft  £L  A  B.  248. 

6  People  V.  Sterens,  6  HI]l,616t  Bex  v.  Hoglief,  4  Ban.  A  O.  MBt 
People  V.  HlUs,  1  Laoi.  SOS. 
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CHAPTEB  VIL 


S  71.  Capacity  to  be  sued,  generallj. 

S  7S.  Mhf  be  raed  by  membem. 

S  74.  In  wbat  courts. 

S  7S.  In  wbat  name  to  be  sued. 

S  76.  Liability  upon  contracts,  generally. 

S  77.  Liability  upon  negotiable  Instmmeolib. 

S  78.  Liability  fw  wrongs. 

S  79.  In  cases  of  fraud. 

S  W.  Tortious  acts  of  agents. 

S  81.  Trespass  to  the  person. 

S  82.  Treq»ass  to  property. 

S  8S.  Libel,  malicious  proseeuttoo,  ete. 

S  84.  Negligence. 

S  85.  Wrongful  acts  resulting  In  deatb. 

I  86.  Liability  to  indictment. 

S  87.  Liability  to  taxaUon.  * 

S  88.  Place  of  taxation. 

S  89.  Modes  of  yaluation  and  assessment. 

I  M.  Exemption  from  liability  to  taxation. 

§  72.  Capacity  to  be  sued,  generally.— The  eapao- 
ity  of  being  sued  is  one  of  the  incidents  of  a  corporation, 
althongh  it  is  usually  contained  among  those  powers  ex- 
pressly given;  ^  subject  to  the  qualification,  that  it  is  in 
relation  to  some  matter  within  the  scope  of  the  legitimate 
purposes  of  the  corporation.^  Assumpsit  will  lie  against 
a  corporation  ;>  so  will  an  action  on  the  case  ;^  so  of  an 
action  of  trover;'  or  of  trespass.*  And  certain  bodies 
created  by  the  legislature,  having  a  corporate  capacity 
for  particular  specified  ends,  have  an  incidental  capacity 
to  be  sued,  independently  of  any  express  power,  and  for 
such  purpose  are  regarded  as  corporations  sub  modoJ  A 
liability  imposed  by  statute  generally,  includes  corpora- 
$Sj>nB  as  well  as  natural  persons.^   But  a  corporation  is 
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not  liable  to  be  sued  for  a  statnte  penalty  imposed  in  gen- 
eral terms,  on  any  "person"  who  shall  take  logs  belong- 
ing to  another  with  intent  to  claim  them.*  The  fact  that 
a  state  is  the  sole  proprietor  of  a  corporation  does  not  pre- 
vent the  corporation  from  being  sued.^^ 

1  See  Bradley  v.  Richardson,  2  BlatcM.  343;  Inliabitants  etc.  v, 
Hodges,  lOU  Mass.  241;  Whitman  r.  Keilh,  18  Ohio  St.  134. 

2  Ancient  City  Club  v.  Miller,  7  Ltuis.  412;  and  see  Pearce  v.  Rail- 
road Co.  21  Uow.  441 :  Gri|(i(s  v.  Foote,  4  Allen,  IM;  Miners'  Ditch  Co. 
V.  ZeUerbach.  37  Cal.  543. 

3  Sniltli  V.  Conff.  Meotiug-hoase,  8  Pick.  178;  Banlc  of  Metropolis  v. 
OuCtsehlieck,  14  Petent.  li);  Randal  e.  Van  Vechten,  IS)  JoIuih.  Wi  Lem- 
Ingtou  V.  Biodg<3it,  37  vt.  215;  Ilerzo  v.  San  Franci^ico,  33  Cal.  134. 

4  Sargrent  r.  Franklin  Ins.  Co.  8  Pick.  90;  Shipley  v.  Mecbanici' 
Bank,  10  Johns.  484. 

6   Smith  V.  Birmingham  etc.  Gaslight  Co.  i  Ad.  A  E.  526. 

6  Reg.  r.  Birmingham  etc.  Raiiw.  Co.  3  Ad.  &  E.  N.  S.  223;  Chest- 
nut Hiil  Tump.  Co.  o.  Kutter,  4  Serg.  &  R.  16;  Maud  v.  Monmoutli- 
•hli-e  Canal  Co.  4  Man.  d)  G.  452;  and  see  Bartee  v,  Uooston  etc.  R.  B. 
Co.  30  Tex.  MS, 

7  Todd  r.  Birdsall,  1  Cowen.  2B0 :  Levy  Court  v.  Coroner,  2  Wall.  501 ; 
Clarissy  v.  Metrop.  Fire  Dcpait.  7  Abb.  Pr.  N. S.  352. 

8  See  Chase  p.  American  Steamboat  Co.  10  R.  I.  79;  Bartee  v. 
Houston  etc.  R.  R.  Co.  30  Tex.  048. 

9  Androseogprin  Water  Power  Co.  v.  Bethel  Steam  Mlil  Co.  04  Me. 
441)  and  see  State  r.  Cincinnati  Fertilizer  Co.  24  Ohio  St.  Oil. 

10   Ilutchinsou  r.  Western  etc.  R.  R.  Co.  6  Helslc  634;  Moore  ▼• 
Trustees  of  Wabash,  etc.  7  Ind.  462. 

4 

§  73.  May  be  sued  by  members.— As  a  general 
rule,  a  member  of  a  corporation  is  not  disabled  by  reasqn 
of  his  membership  from  maintaining  an  action  against  the 
corporate  body,  upon  any  cause  of  action  he  may  have 
against  it;  ^  and  the  instances  are  common  in  which  the- 
right  of  a  person  to  sue  the  corporation  of  which  he  is  a 
member  has  been  exercised.'^  It  is  no  valid  objection  to 
an  action  against  a  joint-stock  company,  that  the  plaint- 
iffs are  corporators  or  members  of  the  company.'  But  an 
illusory  suit  in  the  name  of  a  shareholder,  but  really  pros- 
ecuted by  and  in  the  interest  of  a  rival  company,  cannot 
be  maintained  for  the  purpose  of  dissolving  or  restraining^ 
another  association  or  company,  of  which  the  nominal 
plaintiff  may  be  a  member.'* 

1    Bamstead  p.  Empire  MUi.  Co.  5  Cal.  299;  J?« parte  Booker.  18 
t88i  Waring  v,  Catawba  Co.  2  Bay,  100. 
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2  See  Cnlberton  v.  Hahunh  Nar.  Co.  4  McLean,  544;  Scbrlch  v.  St. 
Louis  etc.  Co.  34  Mo.  423:  Connellv.  Woodward,  tf  Miss.  665;  Merrick 
v«  Peru  Ckml  Co.  61  111.  472. 

3  Westeott  V.  Fargo.  6  Laos.  319. 

4  Waterbury  r.  Merchants  Un.  Ex.  Co.  8  Abb.  Pr.  N.  8.  163,  )73t 
and  see  Forrest  v.  Manchester  etc.  Co.  7  Jur.  N.  8. 41;  Filder  «.  Lon- 
don etc.  Bailw.  Co.  1  Hem.  A  M.  48»;  Bex  v.  Trevenen,  2  Bam.  4fc  Aid. 
479. 

§  74.  In  what  courts.— For  the  purposes  of  litigation, 
corporations  are  to  be  considered  inhabitants  of  the  state 
under  whose  laws  they  exist,  and  the  right  to  sue  them  in 
the  courts  of  a  difTerent  state  depends  generally  upon  ejc:- 
press  legislation.  1  But  it  is  within  the  power  of  a  state 
legislature  to  authorize  a  suit  against  a  foreign  corpora- 
tion in  i*erwnam,  as  well  as  a  suit  in  remJ^  And  a  corpo- 
ration may  be  sued  in  the  federal  courts  of  any  state  other 
than  that  which  created  it,  where  service  can  be  obtained 
according  to  the  statutory  rules  of  the  state  where  such 
court,  is  cstablishud.^  A  foreign  cnrporatinu,  by  a  vohm- 
tary  appearance  in  the  courts  of  a  state,  thereby  submits 
to  tlieir  jurisdiction.^  And  when  a  foreign  corporation, 
by  its  olUcers,  comes  within  the  jurisdiction  of  another 
state,  and  tliere  engages  in  business,  it  becomes  subject  to 
the  laws  of  the  latter  state,  and  to  the  process  of  the 
Courts;  *  an<i  where  such  a  corporation,  by  its  officers,  is 
guilty  of  a  wrong,  or  commits  a  trespass,  within  the  state, 
it  cannot  escape  the  consequences  of  its  illegal  acts  by 
Betting  up  that  it  holds  its  existence  under  a  foreign  gov- 
emmeut.*'  But  if  suit  is  commenced  by  service  upon  an 
oiUcer  of  a  foreign  corporation,  when  he  happens  to  be 
temporarily  in  another  state,  a  plea  to  the  jurisdiction 
will  be  sustained.^  A  suit  brought  against  a  corporation 
treated  by  the  concurrent  legislation  of  two  states,  is,  in 
legal  contemplation,  a  suit  in  whicli  citizens  of  each  state 
are  joined  as  defendants,  and  if  the  plaintiff  is  a  citizen 
of  either  of  these  states,  the  suit  cannot  be  maintained  in 
the  courts  of  the  United  States. ^  Since  the  enactment  of 
the  English  Judicature  Acts,  a  foreign  corporation,  carry- 
ing on  business  in  England,  although  not  incorporated 


§  73  OOBPOBATB  LIABILITnBS.  99 

according  to  English  law,  may  be  sued  as  defendant  In  an 
English  court,  in  respect  of  any  cause  of  action  which 
arose  within  the  jurisdiction. * 

1  Lathrop  r.  Union  Faciflo  RaOw.  Co.  I  McArthnr,  231;  and  sea 
Oibbs  r.  Quoen  Ins.  Co.  63  N.  Y.  1 14;  Nat.  Condensed  Biilk  Co.  v.  Brao- 
deubnn;b,40 N.  J.  L.  Ill;  Weight  v.  Liverpuol  etc.  Ins.  Co.  30  La.  An. 
U8»l  Flsk  r.  Chicago  etc.  B.  B.  Co.  63  Darb.  613. 

2  Bamett  v.  ChlcMO  etc.  R.  R.  Co.  4  Hun,  114;  6  Thomp.  A  C  358; 
and  see  Bawknlglit  o.  Liverpool  etc.  Ins.  Co.  65  Ga.  194. 

3  Ex  parte  Schollenberger,  fS  U.  8. 369;  Rallw.  Co.  v.  Whltton,  18 
Wall.  270;  and  sec  Egglestou  v.  Orange  etc  B.  R.  Co.  1  Code  K.  N.  S. 
212;  Llbbey  v.  Uogdou,  9  N.  H.  394;  City  etc.  Ins.  Co.  v.  Carrugl,  41  Oa. 

mo, 

4  North  Mo.  R.  R.  Co.  v.  Akers,  4  Kans.  463;  De  Bemer  v.  Drew,  57 
Barb.  438:  39  How.  Pr.  466;  and  see  Myers  r.  Dorr,  13  Blatchf.  22;  Day 
p.  India  Rubber  Co.  1  Id.  628. 

6  People  V.  Cent.  R.  B.  Co.  48  Barb.  478;  Conn.  etc.  Ins.  Co.  v.  Daer- 
ton,  28  Gratt.  630. 

6  People  V.  Cent.  R.  B.  Co. 48  Barb.  478;  Warren  Bfannf .  Ca  «.  Mtxuk 
Ins.  Co.  2  Palno,  601;  Austin  v,  N.  Y.  etc.  R.  R.  Co.  1  Dutch.  881;  and 
see  Richmond  etc.  R.  R.  Co.  v.  Richmond,  26  Gratt.  83. 

7  Camden  Rolling  Mill  Co.  v.  Swede  Iron  Co.  32  N.  J.  L.  15;  Latlmei 
V.  Union  Pacific  Railw.  43  Mo.  105;  Newell  v.  Great  West.  Railw.  Co. 
19  Mich.  336. 

8  Connty  of  All^bany  v.  Clereland,  etc.  R.  R.  Co.  51  Pa.  8t.  228. 
See  Spi^ague  r.  Hartford  etc.  R.  B.  Co.  5  R.  L  233;  Olilo  etc.  R.  R.  Co. 
V,  Wheeler,  1  Black.  286. 

9  Newby  v.  Van  Oppeo,  Law  B.  7  Q.  B.  293;  Westman  v.  Aktiebol- 
aget  etc.  l  L.  R.  Ex.  D.  237;  Scott  r.  Royal  Wax  Candle  Co.  1  L.  B.  Q. 

b:d.404. 

§  75.  In  Tivhat  name  to  be  sued.— As  a  general 
rule,  a  corporation  can  be  sued  only  by  its  corporate 
name.1  The  name  of  a  corporation  is  of  its  very  essence, 
and  a  change  of  name  in  the  execution,  from  that  by 
which  it  is  sued  and  judgment  entered  up  against  it,  is  a 
material  variance.'  But  after  the  name  of  a  corporation 
has  been  lawfully  changed,  it  should  be  sued  by  its  new 
name.'  And  appearing  and  answering  to  the  merits  ad- 
mits that  the  defendant  is  correctly  namod.^  In  general* 
a  corporation  may  be  declared  against  by  what  purports 
to  be  a  corporation  name,  without  setting  forth  by  aver- 
ment how  it  acquired  that  name.^  If  the  description  im- 
pliedly amounts  to  an  allegation  that  the  defendants  are 
a  corporate  body,  it  is  sufficient.^  A  corporation  defend- 
ant can  take  advantage  of  a  misnomer  only  by  pleading 
it  in  abatement*^ 
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1  Cmtlflsv.  MniTy,36  CaL  633;  Bradley  v.  Bicbtfdson,  2  Blstebf. 
348:  Hay  r.  McCoy.  6  Id.  69;  Lacas  v.  Jobnson,  8  Barb.  244;  Herod  v. 
Boamaa»  16  Ind.  241 ;  Campbell  v.  l>ruut,  2ft  111.  225. 

2  Bradford  v.  Water  Lot  Co.  C8  Oa.  280. 

i  Mxyor  of  Colchester V.  Seaber,  3  Burr.  1886;  Oonld  v.  Bab-I>l)<trf<*t 
No.  3, 7  ifluin.  20:i.  Cumparo  Munis  v.  St.  Paul  etc.  Rallw.  Co.  19  id. 
628;  Eaton  etc.  R.  R.  Co.  r.  nmit,  20  Ind.  457;  Thrasber  v.  Pike  etc  R. 
B.  Co.  25  111.  393;  Dcon  i;.  La  Motte  Lead  Co.  &3  Mo.  223. 

4  Virginia  etc.  Steam  Nav.  Co.  v.  United  States,  Taney,  418;  Lake 
Superior  BuUd.  Co.  v.  Thompson,  82  Blich.  293;  School  District «. 
Griner,  8  Kan.  224. 

ft  Hart  r.  Bait.  etc.  R.  R.  Co.  6  W.  Va.  336;  Dodge  v.  Minnesota  etc 
Boofiug  Co.  14  Miuii.  4:);  and  see  La  Fayette  Ins.  Co.  v.  Rogers,  80 
Barb.  491 ;  Williams  r.  Franklin  Township  etc.  26  Ind.  310. 

6  Woolf  V.  City  Steamboat  Co.  6  DowU  &  L.  606;  7  Com.  B.  103;  and 
Bee  Towne  v.  Loudon  etc.  Ship  Co.  ft  Com.  B.  N.  S.  730;  Ingate  v,  Aus- 
trlau  Lloyd's  Co.  4  Id.  704. 

7  Gilbert  v.  Nantucket  Bank,  ft  Mass.  97;  and  see  Stone  v.  Berk- 
ghlre  Coug.  Soc.  14  Vt.  86;  Thatcher  v.  West  River  Mat.  Bank,  19  Mich. 
196. 

§  76.  Iiiability  upon  contracts  generally.— Cor- 
porations are  in  general  bound  by  all  contracts,  whether 
express  or  implied,  whether  by  bond,  bill  of  exchange,  or 
negotiable  note,  entered  into  in  the  usual  and  necessary 
course  of  their  legitimate  business,  except  when  there  is 
a  statutory  prohibition.^  And  a  contract  entered  into  by 
an  officer  or  agent  of  a  corporation,  without  authority 
from  the  corporation  to  make  it,  may  be  rendered  obli- 
gatory upon  the  corporation  by  a  subsequent  ratilication.^ 
And  a  ratification  may  be  inferred  from  corporate  acts 
involving  or  implying  a  confirmation;  >  or  from  the  acqtd- 
escence  of  the  directors  or  other  governing  body  of  the 
corporation;^  or  a  ratification  may  be  presumed  from 
lapse  of  time.A  If  a  corporation  accepts  the  benefit  of  a 
contract  negotiated  for  them,  this  will  operate  as  a  ratifi- 
cation of  the  entire  contract.*  So,  bringing  suit  by  the 
corporation  upon  the  unauthorized  contract  is  a  ratifica- 
tion thereof;  ^  and  resistance  by  a  corporation  of  an  at- 
tempt to  recover  property  which  it  acquired  by  the 
instrumentality  of  one  acting  as  its  agent,  was  deemed  a 
sufficient  recognition  of  the  agency .^  But  a  corporation 
cannot  ratify  an  act  of  an  agent  which  it  could  not  in  the 
first  instance  have  directly  empowered  him  to  perform.* 
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And  those  who  ratify  must  be  those  who  might  have 
given  tbe  original  authority .^<*    A  board  acting  collect- 
ively can  ratify  a  contract  made  in  their  behalf  without 
original  authority,  if  it  is  one  within  their  general  powers 
to  make,  but  individual  members  of  the  board  cannot 
ratify  it.'^    So,  in  order  to  sustain  a  contract  against  a 
corporation  upon  the  ground  of  a  corporate  ratiiicatioUi 
it  must  be  shown  that  the  acts,  etc.,  relied  upon  as  con- 
stituting a  ratification,  were  performed  with  a  full  knowl- 
edge of  all  the  material  facts;  i^  and  the  ratification  must 
be  complete.^8    a  corporation  cannot  disaffirm  a  contract 
made  by  an  agent  as  to  those  parts  whicli  impose  an  obli- 
gation, and  affirm  it  so  far  as  it  operates  to  advantage.^^ 
So,  if  the  adoption  of  any  particular  form  or  mode  is 
necessary  to  confer  tiie  authority  to  contract  in  the  first 
instance,  there  can  be  no  valid  ratification  except  in  the 
same  manner. ^^    Thus,  if  a  sealed  power,  or  a  written 
vote  of  the  corporation  is  necessary  to  give  authority,  tbe 
ratification  must  likewise  be  under  seal,  or  by  written 
vote.i^    If  the  contract  be  within  the  scope  of  the  corpo- 
rate franchise,  and  merely  fails  to  conform  to  the  regula- 
tions x>rescribed  by  the  charter  for  the  guiduuce  of  the 
corporate  officers  and   the  protection  of  the  rights  of 
members  as  to  each  other,  the  corporation  may  be  held 
liable,  under  the  general  rules  of  law  as  to  agents,  estop- 
pel, waiver,  etc."    Thus,  a  corporation  which  permits 
appearances  to  exist,  and  its  officers  and  agents  to  so  act, 
as  to  givo  one  employed  by  them  reason  to  believe  that 
ho  is  employed  by  the  company,  will  be  liable  to  such 
person  as  his  employer  to  pay  for  the  services  rendered. i* 
But  iu  the  absence  of  proof  of  acceptance  thereof  by  the 
corporation,   services   rendered  and  expenses  incurred 
therefor  prior  to  its  organization  will  be  presumed  to 
have  been  gratuitous,  in  view  of  the  general  good  or  prl« 
Tate  benefit  expected  to  result  from  the  object  of  the 
corporation.  18     And  a  corporation  is  not  barred  from 
resisting  alleged  liability  either  by  a  ratification  or  estops 
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pel,  Tuiless  the  party  claimiDg  tbe  bar  Is  a  bona  Jlde  third 
person,  or  the  contract  in  question  is  expressly  or  by 
necessary  implication  forbidden  by  its  charter.^ 

1  McHasters  v.  Beed,  I  Onuit  Cas.  36 :  and  see  Legrand  v.  Hercan- 
tOe  Assoc  80  N.  T.  638:  Sturtevant  v.  City  of  Alton,  3  McLean,  8!)3; 
fttraoss  V,  Eagle  Ins.  Co.  5  Ohio  St.  59;  Hurd  v.  Green.  17  Hun,  327; 
Taylor  «.  Chichester  etc.  Bailw.  Co.  Law  B.  2  Ex.  856;  Biche  v.  Ash- 
bory  BaUw.  etc.  Co.  Law  B.  9  Ex.  244:  Bedmond  v.  South  Walea 
Ballw.  Co.  10  Com.  B.  N.  S.  676.   See  i$ifra.  Ultra  Yibbs. 

2  Ghorch  v.  Sterllnff,  10  Conn.  388;  Salem  Bank  v.  Gloucester  Bank, 
17  Mass.  128;  Baker  v.  Cotter,  47  He.  236;  WhitweU  v.  Warner.  20  Vt. 
425:  Emmet  v.  Beed,  8  N.  T.  312;  Aurora  Agrlc.  etc.  Soc.  80  111.  263; 
Kelsey  v.  National  Bank,  69  Pa.  St.  426;  Alexander  r.  Swift,  31  CaL  26; 
Atlantic  etc.  Ins.  Co.  v,  Sanders,  86  N.  H.  252;  Perry  v.  Simpson  etc. 
Hanof.  Co.  37  Conn.  &20;  Inhabitants  etc.  v.  Pierce,  122  Biasa.  270; 
Beuter  v.  Electric  TeL  Co.  6  £1.  A  B.  341;  Bargate  v.  Shortrldge,  6  II. 
L.  Cas.  297;  31  Bug.  L.  A  Eq.  44;  Be  New  Zealand  Bank  Co.  Law  B.  3' 
Cb.  131 ;  Armstrong  v.  Stokes,  Law  B.  7  Q.  B.  598. 

8  Bidgway  V.  Farmers'  Bank,  12  Sera.  A  B.  256;  Howe  v.  Keeler, 
tl  Conn.  538:  St  George's  Harbor  Co.  2  I>e  Gex  A  J.  547:  Bich  «.  State 
Bank.  7  Neb.  201 ;  Fleckner  v.  U.  S.  Bank,  8  Wheat.  333, 863.  Com- 
pare Southard  v.  inhabitants  of  Bradford,  53  Me.  389 

4  Walworth  County  Bank  v.  Farmers'  Loan  etc.  Co.  16  Wis.  629; 
Woodbridire  v.  Proprietors  etc.  19  N.  Y.  207;  Alabama  etc.  It.  B.  Co.  v, 
Kldel,29  Ala.  221;  Payson  «.  Stoerer,  2  Dill.  427;  Phosphate  of  Lime 
Co.  V.  Green,  Law  B.  7  Com.  P.  43;  and  see  Speckmau  o.  Evans,  Law 
B.  3  H.  L.  171 ;  Williams  v.  Evans,  Law  B.  19  Eq.  547. 

ft  Union  Bank  of  Florida  «.  Call.  5  Fla.  409.  But  lapse  of  time, 
merely,  would  not  make  valid  that  which  was  originally  invalid— Law 
B.  3  U.  L.  276;.  and  see  Ormsby  v.  Copper  Min.  Co.  56  N.  Y.  623. 

6  Sharer  v.  Bear  Biver  etc.  Mln.  Co.  10  Cal.  396:  Houghton  v. 
Bodge,  5  Bosw.  826;  Episcopal  etc.  Soc.  r.  Episcopal  Church,  1  Pick. 
872;  vvitt  9.  Mayor  etc.  ft  Bobt.  249;  Brown  v.  Winnlsimmet  Co.  II 
Allen,  328;  Hilliiird  v.  Goold,  34  N.  H.  230;  and  see  Gooday  v.  Coluhea* 
ter  etc.  Bailw.  Co.  17  Beav.  132. 

7  See  Boe  V.  Pierce.  2  Camp. 96;  Planters'  Bank  v.  Sharp,  4  Smedes 
A  M.7A;  Fishmongers'  Co.  «.  itobertson,  5  Man.  &  G.  m.  Compare 
Mayor  of  Kidderminster  v.  Hardwlck,  Law  B.  9  Ex.  13 ;  Copper  Miners' 
Co7«.  Fox,  16  Q.  B.229. 

8  Lathrop  v.  Commercial  Bank,  8  Dana,  114. 

9  Martin  v.  Zellerbach,  38  Cal.  300:  Barton  v.  Plank  Bead  Co.  17 
Barb.  8»7;  Taymouth  v.  Koehler,  35  Mich.  22:  Estey  v.  Inhabitants  of 
Westminster,  97  Mass.  324;  Downing  v.  Mt.  Washington  Road  Co.  40 
N.  H.  230;  Dubuque  Female  College  v.  City  of  Dubuque,  13  Iowa,  .vvi; 
Peterson  v.  Mayor  etc.  17  N.  Y.  449;and  see  McCracken  v.  Sau  Fran- 
d^co,  16  Cal.  591 ;  Cook  «.  Tullis,  18  WalL  832. 

10  Taymouth  V.  Koehler,  35  Mich.  22. 

11  Taymouth  v.  Koehler,  85  Mich.  22;  Tracy  v.  Guthrie  etc.  Soc.  47 
Iowa,  27. 

12  Penn'a  etc.  Nar.  Co. «.  Danbridge,  8  GIU  A  J.  248:  Cumberland 
Coal  etc  Co. «.  Sherman,  20  Md.  117:  State  Bank  v.  U.  S.  Pottery  Co. 
84  Vt.  144;  Greer  v.  Mayor  etc.  4  Bobt.  675:  Bleu  «.  Bear  Biver  etc. 
Mln.  Co.  20  Cal.  602;  Downes  v.  Ship,  Law  B.  3  H.  L.  343:  Stewart's 
Case,  Law  B.  1  Ch.  511 ;  and  see  Kent  9.  Quicksilver  Min.  Co.  12  Uvax, 
18;  Hoyt «.  The  Same,  17  id.  169. 

IS  WUtwellv.  Warner,  20  Yt.  425. 
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14  Davenport  ete.  Assoc,  v.  North  American  Ins.  Go.  16  Iowa,  74} 

Peninsula  Bank  v.  Hanmer,  14  Mich.  203. 

lA   Dispatch  Line  etc  v.  Bellamy  UanuT.  Co.  13  N.  H.  205. 

16  See  Dispatch  Line  etc.  v.  Bellamy  IVIanaf.  Co.  12  N.  H.  205$ 
McLaufldillu  v.  Detroit  etc.  B.  B.  Co.  8  Mich.  100;  Peterson  v.  Mayor 
etc.  17  N.  Y.  449;  Fleckner  v.  U.  S.  Bank,  8  Wheat.  338. 

17  City  Fire  Ins.  Co.  v.  Carmgl.  41  Ga.  660;  and  see  Ck>odwln  v. 
Union  Screw  Co.  34  N.  H.  380:  Orapo  Sugar  etc.  Co.  v.  Small,  40  Md. 
t»5;  Erie  Bailw.  Co.  v.  Del  etc.  BaUw.  Co.  21  N.  J.  £q.  283. 

18  Oowan  Marble  Co.  v.  Tarrant,  73  IlL  608. 

19  Bockford  etc.  B.  B.  Co.  v.  Si^e,  65  111.  828;  Western  Screw  etc. 
Co.  V.  Cousiey,  72  id.  531 ;  New  York  etc.  B.  R.  Co.  v.  Ketchum,27  Conn. 
170.  Compare  Low  v.  Conn.  etc.  B.  B.  Co.  45  N.  H.  37U;  46  \a.2iA\  Bell's 
Gkip  B.  R.  Co.  V.  Christy,  79  Pa.  St.  64;  Marcband  v.  Loan  etc.  Assoc.  26 
La.  An.  StU);  Charter  v.  San  Francisco  Sugar  Befluery  Co.  19  Cal.  220. 

20  Downing  v,  Mt.  Washington  Bead  Co.  40  N.  H.  230;  Bit^he  v. 
Ashbury  Bailw.  etc.  Co.  Law  B.  7  H.  L.653.  See  in/ra,  Ultba  Vibbs. 

§  77.  Liability  upon  negotiable  instruments.— 
The  right  of  a  corporation  to  issue  negotiable  paper  for. 
any  of  its  lawful  purposes,  is  incident  to  its  expressed 
powers  or  objects, ^  and  it  may  be  held  liable,  not  only 
upon  negotiable  instruments  wbicb  it  has  expressly  au- 
tliorized,^  but  also  upon  those  issued  by  its  treasurer  in 
accordance  with  a  usage.^  And  corporations  having 
power  to  issue  negotiable  instruments  are  liable  on  them, 
when  in  the  hands  of  boTia  fide  holders,  although  they 
were  issued  for  improper  purposes.^  A  promissory  note 
made  by  a  township  trustee,  which  shows  upon  its  face 
that  it  was  given  for  a  consideration  received  by  the 
school  township,  may  be  enforced  against  that  corpora- 
tion, notwithstanding  it  is  signed  as  the  note  of  the  civil  - 
township;^'  but  such  note  is  not  entitled  to  the  privileges 
of  commercial  paper,  and  an  assignee  takes  it  subject  to 
defenses.<^  In  England,  corporate  bodies  may  issue  ne- 
gotiable instruments  where  the  nature  and  character  of 
their  business  warrants  it;^  but  the  mere  fact  that  a 
corporation  trades,  or  otherwise  engages  in  business,  is 
not  sufficient  to  enable  it  to  issue  such  instruments.^ 
Thus,  such  power  has  been  denied  to  railway  companies,^ . 
and  to  various  other  companies  ;^<^  but  was  allowed  to  a 
colliery  company.  ^^  In  this  country  the  right  to  make 
promissory  notes  belongs  to  railway,^  mining, ^^  insur- 
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8nce,i4  mBOkxdaAittaiDgfV  and  other  like  eompanies.i* 
Bnt  the  general  powers  of  a  manuf actnrlng  or  other  like 
company  do  not  extend  to  indorsing  negotiable  paper  for 
accommodation.^^  A  corporation  cannot,  however,  de- 
fend an  action  on  negotiable  paper  indorsed  with  its  name 
by  its  agent,  for  the  accommodation  of  a  third  person,  on 
the  ground  that  the  agent  had  no  authority  so  to  indorse 
it,  where  the  proof  shows  that  the  agent  had  frequently 
before  indorsed  its  business  paper,  and  procured  it  to  be 
discounted  by  the  plaintiff,  which  indorsements  the  corpo- 
ration had  recognized.  ^8  And  a  corporation  with  power  to 
make  notes  for  any  purpose,  cannot  defend  its  liability 
on  a  note  to  a  horia  ftde  holder  for  value  and  without 
notice,  on  the  ground  that  the  particular  note  was  made 
for  accommodation,  and  that  it  had  no  authority  to  make 
accommodation  notes. ^*  A  corporation,  properly  charged 
as  indorser  of  a  promissory  note,  is  bound  to  pay  the 
amount  legally  due  thereon,  although  the  agent  of  the 
corporation  agreed  to  pay  an  illegal  rate  of  interest  to 
procure  delay  in  payment.3o  xhe  declaration  on  a  proin* 
.issory  note,  made  by  a  corporation,  need  not  aver  that 
the  maker  acted  within  the  scope  of  its  corporate 
powers;  21  this  is  presumed.^  The  power  to  issue  bonds 
is  germane  to  the  objects  of  business  or  trading  corpora- 
tions, and  it  is  for  this  they  hold  a  common  seal.^  And 
In  aid  of  the  validity  of  a  corporate  bond,  it  will  be  pre- 
sumed that  a  seal  attached  is  the  corporate  seal,  and  not 
the  private  seal  of  the  agent.^^  In  general,  such  bonds  as 
are  ordinarily  issued  by  corporations,  drawn  payable  to 
bearer,  and  intended  for  sale  in  the  public  market,  are  to 
be  r^^ded  and  treated  as  negotiable  instruments.^* 
They  are  also  regarded  as  chattels,  in  so  far  as  to  relieve 
them  from  defenses  and  burdens  incident  to  choses  in 
action  merely,  and  to  give  them  a  merchantable  and 
Tendible  quality.^  The  obligations  of  a  corporation 
upon  its  bonds  are,  in  general,  the  same  as  those  of  a 
natural  person.^    Coupons  or  interest  warrants,  though 
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'  originally  Issued  as  appendant  to  bonds,  are  transmntable 
into  independent  contracts  for  the  payment  of  the  interest 
they  represent,  by  detaching  and  delivering  pursuant  to 
the  intent  of  the  obligors.^^^  After  they  are  detached 
from  the  bonds,  they  are  in  law  treated  and  regarded  as 
bank-bills,  currency,  or  the.  original  bonds.^s  And  the 
possession  of  the  coupons;  is.  presumptire  evidence  of  a 
right  to  receive  the  interest  covered  by  them.^^  Although 
the  bonds  of  a  corporation  are  made  payable  at  its  office, 
and  in  a  particular  manner,  yet,  if  at  the  maturity  of  the 
bonds  the  company  has  no  office  at  the  place  designated, 
a  demand  of  payment  elsewhere  is  sufficient.'^  And  the 
fact  that  a  coupon  attached  to  a  negotiable  bond,  is,  by 
its  terms,  payable  at  a  particular  place,  does  not  render 
presentation  for  payment  at  that  place  a  condition  prece- 
dent to  an  action  thereon.^^  The  holder  of  bonds  issued 
by  a  corporation,  payable  to  bearer,  may  maintain  an 

■  action  on  them  in  his  own  name.^ 

^  1  Smith  V.  Eureka  Flour  BIllls,  6  Cal.  1 ;  Came  «.  Brlgham,  19  Me. 
S5;  Mead  V.  Keeler,24  Barb.  20;  Matter  of  Hercules  etc.  Asaur.  Co.  6 
Ben.  35;  Smcad  v.  IndlanapoUs  etc.  B.  B.  Co.  11  Ind.  104. 

2  See  Butts  v.  Cuthbertson,  6  Oa.  166;  Lawrence  v.  Gtobliard,  41 
.  Barb.  bib. 

3  Ro  Oreat  Western  Telegraph  Go.  6  Blss.  363.  Compare  Bradley 
V.  Ballard,  55 IIL  413;  Ehrgatt  v.  Bridge  Manuf.  Co.  16  Kan.  486. 

4  Monument  Nat.  Bank  v.  Globe  Works,  101  Mass.  67;  and  see 
Meyer  V.  MuseatUie,  1  Wall.  384, 3;)3;  Pblla.  etc.  B.  B.  Co.  v.  Lewis, » 
Fa.  St.  33;  Balfour  v.  Ernest,  6  Com.  B.  N.  S.  UUl. 

ft  Sheffield  School  Township  v.  Aiidress,  56  Ind.  157;  see  Whitney 
9,  Inhabiuuits  of  Stow,  ill  Mass.  368;  Biaachard  v.  KauU,  44  CaL  44a. 

6  Monument  Nat.  Bank  r.  Globe  Works,  101  Mass.  67. 

7  Be  General  Estate  Co.  Law  R.  3  Ch.  758;  and  see  Peruvian  Balk 
way  Co.  V.  Thames  etc.  Ins.  Co.  Law  R.  2  Ch.  iU7;  Re  Land  Credit  Co. 
Law  R.  4  Ch.  4ti0. 

8  Bateman  v.  Mid- Wales  RaUw.  Co.  Law  R.  1  Com.  P.  499. 

9  Bateman  v.  Mid- Wales  Rallw.  Co.  Law  R.  1  Cum.  P.  499. 

10  Neale  v.  Turton,  4  BIng.  149:  DickinHon  v.  Valpy,  lu  Bam.  A  O. 
128;  Steele  v.  Harmer,  14  Mees  «&  Nv.  8ai ;  Bnlto.  Morell.  13  Ad.  A  S. 
745;  Mill  v.  Hawker,  Law  R.  9  Ex.  322;  Thompsiou o.  Universal  Salvage 
Co.  1  Ex.  6y4. 

11  Barrett's  Case,  4  De  Gex  J.  &  S.  758. 

12  Lucas  0.  Pitney.  27  N.  J.  L.  221;  Hamilton  v.  New  Castle  etc  S. 
,  B.  Co.  9  lud.  359;  Olcott  v.  Tioga  R.  R.  Co.  27  N.  T.  546. 

13  Mossv.  Averell.  10  N.  Y.  449, 457 ;  and  sn^  Wood  etc.  Mining  Co. « 
k  Ga>  34;  but  the  general  superiuteuduut  of  a  iniuiug  company  has  opt 
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implied  power  to  hinrt  the  companv  liy  promissory  note?— Carpenter 
V.  Itrur^s.  4i}Cal.  i>l:  Union  Gold  Mln.Ctt.e.  Rocky  Mt.  Nat.  Bauk,  2 
Colo.  9u};  lute  has  tuo  itecretary  hucIi  i»owcr— iSloou  «.  Marcuse.  'M  CaL 

14  Barker  r.  Moch.  Fire  Ins.  Co.  3  Wend.  94;  and  nee  Hascall  v.  Life 
Assoc  of  America,  6  Huu,  151 ;  but  see  Bacon  v.  Miss.  Ins.  Co.  Si  Miss. 
UK. 

\i  Clark  V.  Farmers'  etc.  Manuf.  Co.  Ift  Wend.  2.^1;  Oxford  Iron 
Co.  p.  SpnuUey,  4tt  Ala.  98;  Commercial  Bauk  v.  Newptirt  Mauuf.  I'u. 
1  Muu.  B.  13. 

16  Cxford  Iron  Co.  v.  Spradley,  46  Ala.  96;  Clark  r.  School  District, 
S  R.  I.  l<j». 

17  L.ifarette  SaTinurs  Bank  v.  8C  Louis  Stoneware  Co.  2  Mo.  Anp. 
29!i;  BiMi'^i'port  Ciiy  Itank,  v.  Empire  Stone  Dressing  Co.  19  llow.  W. 
61 ;  3u  Barl).  4 Jl ;  Mui-furd  v.  Furmt-rs'  Bunk  etc.  26  Barb.  &68. 

18  Bank  of  Anbnni  r.  Pntnam,  1  Abb.  CU  App.  80;  3  Reyes.  343;  and 

see  Marme  Bauk  v,  Cilemeuts.  (i  Bo»w.  l(i(i. 

19  Monument  Nat.  Bank  v.  Olobe  Works,  101  Mass.  57;  Bank  of  Oen- 
esee  v.  Pateiiin  Bauk,  19  N.  Y.  813. 

20  Whitney  v.  South  Paris  Maauf.  Co.  39  Me.  316. 

21  Montague  V.  Church  School  District,  84  N.  J.  L.  218. 

22  See  Dana  V.  Bank  of  St.  Paul,  4  Minn.  385:  Chautaane  County 
Bank  v.  Bi:iiey,  19  N.  Y.  3ii9;  Bates  v.  Stato  Bauk,  2  Ala.  451. 

23  Wllllamsportv.  Commonw.P4Pa.  St.  4S7;  Commonw.  v.  Council 
of  Pittsburg.  41  ld,2TX;  Ylcknburg  r.  l^uibanl.  51  Uisn.  ill;  Comui'rs 
etc  9.  Atbuitic  B.  R.  Co.  77  No.  Car.  28il;  Tucker  v.  lUielgh,  75  id.  2ii7. 

24  Miller  p.  Superior  Machhio  Co.  79  ni.  450. 

25  Mercer  County  r.  Hacket,  1  Wall.  83,  ^5;  Pendleton  Co.  v.  Amy,  13 
Id.  297:  Haven  p.  Grand  Juuccion  II.  U.  Co.  iui)  Mass.  u.<;  MorriH  Canal 
Co.  r.  Lewis.  12  N.  J.Eq.  323:  Carrv.  Lefevre.'J?  Pa.  St.  41H;  Bnutiug 
V.  Camden  etc.  R.  R.  Co.  Hi  id.  254;  Vir;;lul.-i  v.  Mai-ylJiud,  ill  Md.  647; 
Blake  V.  LlvIagMtou  Co.  61  Barb.  14);  Now  Albany  Plaulc  Road  Co.  v. 
Smith,  23  Ind.  3.Vi;  Soc.  for  Sarln^s  «.  New  Loudon.  '.".)  Conn.  174.  See 
i^/ra,  MUVICTPAL  CORPOttATlOJfS. 

26  Grlfllth  V.  Burden,  85  Iowa,  138;  and  see  Memphis  v.  Brown,  11 
Am.  Law  Keg.  6ii*;  6  West.  Jur. «». 

27  Brand  r.  Donaldsonrille,  28  La.  An.  i(5R;  see  Hill  v.  Alanrheflter 
etc  Water  Works  Co.  2  Bam.  A  Aid.  644 ;  5  Bam.  &  A«lol.  86b;  'i  Nov.  A 
M.  673;  Phlla.  etc  R.  R.  Co.  v.  Lewis.  33  Pa.  St.  JH. 

28  Thompson «. LeeConnty.  3  Wall.  827;  Cromwell  r.  County  of  8ae. 
94  n.  8. 351. 362;  San  Antonio  o.  Lane,  3J  Ycx.  4a>;  Spoouer  p.  Tlolmeii, 
103  Mass.  5U3;  Underhiil  v.  Trustees,  17  Cal.  17i;  Moitis  Cauoi  Cu.  v. 
Fisher,  1  Stockt.  Ch.  667. 

29  Eyertson  v.  Nat.  Bank,  66  N.  Y.  14 :  Murray  p.  Lnrdner,  2  Wall.  1 10; 
Common w.  9.  Emigrant  etc.  Bank,  bs  Mass.  IJ;  see  Clarke  p.  Jiiues- 
▼Ille,  1  Blss.  98. 

30  BIcCoy  p.  Washlnston  Coimty,  3  Wan.  Jr.  381 ;  Burroughs  v.  Rlrh* 
mond  County,  65  No  Car.  234:  Nat.  Ezchaiisc  Bank  p.  Hartford  etc.  R. 
B.  Co.  8  R.  1. 375;  Cicero  p.  Clifford,  53  lud.  1!)1. 

31  Alexander  r.  AUantlc  etc.  R.  R.  Co.  67  No.  Car.  li)6. 

32  Smith  V.  Tallapoosft  County.  2  Woods,  574 ;  and  see  Shaw  p.  Bill,  9S 
V,  S.  10. 

33  Carr  «.  Leferre,  27  Fa.  St.  413;  .lohnson  r.  Connry  of  Stark.  24  IlL 
15;  and  see  Vcrtue  p.  Kaat  Auprliau  Railw.  Co.  6  Ex.  00;  Soc.  for  SaT- 
iDgs  p.  New  London,  2!)  Conn.  174. 

Boons  COBP^— 9. 
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§  78L  TilahtHty  for  ^rrongs. — Ck>rporations  are  capa- 
ble of  committing  most  Tarieties  of  torts,  and  are  liable 
in  actions  of  tort  tn  the  same  way,  and  to  the  same  ex- 
tent, as  natural  persona.^  They  are  liable  for  every  grade 
and  description  of  forcible,  malicious,  or  negligent  tort  or 
wrong  which  they  commit,  however  foreign  to  their  na^ 
ture  or  beyond  their  granted  powers  the  wrongful  trans- 
action or  act  may  be.*  In  such  cases  the  doctrine  of  ultra 
virt9  has  no  application.*  And  as  it  respects  liability  for 
torts  under  ordinary  circumstances,  it  is  immaterial 
whether  the  corporation  is  a  business  corporation  aggre- 
g)\te,^  or  one  which  exists  merely  for  public  purposes;  * 
each  is  equally  under  obligations  so  to  conduct  its  affairs 
as  not  to  cause  injury  to  others,  and  failing  in  this,  it  is 
liable  for  the  resulting  damage.*  But  a  distinction  ex- 
ists between  aggregate  corporations,  properly  so  called, 
and  in  voluntary  quasi  corporations;  ^  the  latter  are  liable 
to  inf onnation  or  indictment  for  a  neglect  of  a  public  duty 
imposed  on  them  by  law,  but  no  private  action  can  be 
maintained  against  them  for  a  breach  of  their  corporate 
duty,  unless  such  action  be  given  by  statute.^ 

1  Blssell  V.  Southern  etc.  R.  A.  Go.  83  N.  Y.  256;  Smith  v.  Rathbun, 
Barb.  403 ;  Titua  v.  President  etc.  of  Tamp.  Road,  61 N.  T.  237 ;  Jolin- 
80U  V.  St.  Louis  DesjMtcb  Co.  2  Mo.  App.  fi65;  Hays  v.  Houstou  etc.  R. 


06  Barb.  403;  Titua  v.  President  etc.  of  Tamp.  Road,  61 N.  T.  237 ;  Jolin- 
sou  V.  St.  Louis  Despatcb  Co.  2  Mo.  App.  fi65;  Hays  v.  Houstou  etc.  R. 
R.  Co.  46    Tez.S7*i|  Vinasv.Mercbauts^etc  Ins.  Co.  27  La.  An.  367; 


Torborouffh  «.  Bank  of  £nglaad«  16  East,  6;  Green  r.  London  Onmibos 
Co.7Com.B.N.8.890. 

3  Kew  Tork  etc  R.  R.  Co.  v.  Schuyler,  S4  N.  Y.  90;  and  see  West- 
em  Union  TeL  Co.  v.  Byser,  8GaL  141;  Peebles  v.  Fatapsco  Guano  Co. 
77  No.  Car.  233;  Pittsburgh  etc  R.  R.  Go.  v.  Slusser,  la  Oliio  St.  157 . 

S  Merchants'  Bank  v.  State  Bank.  10  WalL  604,  645;  Booth  v. 
Fanners'  etc  Bank.  50  N.  Y.  396,  400:  Hewett  v.  Swift,  3  Allen.  420; 
Goodspeed  v.  East  Haddam  Bank,  22  Conn.  530;  Nat.  Bank  v.  Graham, 
100  U.  S.  690. 

4  See  Hooker  v.  New  Haven  etc  Go.  15  Conn.  313, 321:  Life  Ins.  Cow 
V.  Fire  Ins.  Co.  7  Wend.  31. 

5  Dayton  V.  Pease,  4  Ohio  St.  80;  Thayer  v.  Boston.  19  Itck.  511; 
Brower  v.  New  York,  3  Barb.  254;  Brownlow  v.  Metrop.  Board,  16  Com. 
B.  N.  S.  546;  Ruck  v.  Williams,  3  HurL  A  N.  306. 

6  Southampton  etc.  Bridge  Co.  v.  Southampton  Local  Board,  8  EL 
A  B.  801 ;  Brokaw  v.  New  Jersey  etc  Tump.  Co.  32  N.  J.  L.  328. 

7  See  Hamilton  County  v.  MiRheLs,  7  Ohio  St.  109;  Touchard  v. 
Toucbard,  6  CaL  306:  Gas  Co.  v.  San  Ij'rancisoo,  9  Id.  458;  Wilson  «. 
School  District,  32  N.  H.  118. 
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S  79.  In  cases  of  fraud. — Strictly  speaking,  a  eorpo> 
raUon  cannot  tiself  be  guilty  of  fraud; '  but  where  the 
clrciimstaiices  are  ancb  ibat  the  frand  can  be  impated  to 
tlie  corporation,  it  will  be  Leld  liable  therefor.^  Tlina, 
where  reports  are  made  to  tba  shareholders  of  a  company 
by  Ibe  (lirectcra,  and  are  duly  adopted  by  the  ahatehold- 
ers.  and  such  reports  are  afterward  circulated,  miarepre- 
seniatioua  contained  !□  them  must  be  token  to  be  repre- 
sentations and  Blatements  made  with  the  authotily  of  the 
company,  and  binding  upun  It,'  80,  if  the  agents  em- 
ployed by  acorporatlon  conduct  tliemselves  fraudulently, 
so  that  it  llicy  bad  been  acting  for  private  employers  such 
employers  would  have  been  ufficted  by  their  fraud,  the 
same  principles  must  prevail  where  tlio  principal  nnder 
whom  tlieiiRent  acisiSQCorporatioo.*  A  corporation  uan 
n«  more  repudiate  the  frauduleut  conduct  of  its  agents 
than  an  individual  can.'  As  the  directors  and  managing 
ofBcers  exercise  all  the  powers  of  the  corporation,  they 
must,  in  respect  to  all  external  relations,  be  considered 
as  identical  with  the  corporation  itself.*  Fur  the  false 
and  frandnlent  representations  by  an  agent  of  a  corpora^ 
tion  in  dealing  in  its  behalf,  the  corporation  may  be  held 
liable  indumages;  '  and  the  fraud  of  an  authorized  agent 
of  11  corporation  will  invalidate  a  contract  procured  there- 
by,' although,  in  perpetrating  the  fraud,  the  agent  acted 
without  the  knowledge  or  consent  of  liis  principal.'  Nor 
will  acoiponilion  be  permitted  to  retain  any  benefit  it 
may  have  obtained  through  the  fraudulent  representa- 
tions of  Its  agents. ii>  Bui  the  liability  of  corporations 
for  the  frauds  and  mlsrepresootations  of  tlielr  agents  is 
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limited  to  cases  in  which  the  latter  are  acting  within  the 
scope  of  their  authority. ii 

1  See  BanTOr  r.  Great  West.  Ballw.  Go.  5  H.  L.  Cas.  72;  Sbarp  v. 
Mayor  etc.  4a  Uurb.  256, 273. 

2  New  Brunswick  etc.  Ilatlw.  Co.  v.  Conybeare,  9  11.  L.  Caa.  725: 
D(>iito'.i  r.  Great  North.  Railw.  Co.  5  £1.  &  It.  SiiOi  Ro  Nat.  Patent 
bieuui  etc.  Co.  4  Drew.  5JJ;  Nat.  Excliauj;;o  Co.  r.  Drew.  3  Hacq.  1U3. 

3  Now  DnuMvrlcIc  etc.  Bailw.  Co.  v.  Coaybeare,  9  H.  L.  Cas.  735; 
tee  Niciiuls'  CiXaa,  i  Do  Gex  &  J.  427. 

4  Ranker  r.  Great  West.  Railw.  Co.  5 11  L.  Cas.  72;  Brolcaw  v.  New 
Jersey  etc.  Tump.  Co.  32  N.  J.  L.  S^ii;  SantlforU  r.Uauily,  23  Weud. 
2tJ;  b'on'4  V.  Griffln,  2  Allen,  I:  City  of  Covington  r.  Covin^'tou  etc 
Bridjjo  CO.  10  Buttli,  6J;  Scoiieid  etc.  Co.  v.  State,  54  Ga.  C35. 

5  Rives  V.  Montgomery  Piauk  Road  Co.  3(i  Ala.  93;  Litcbfleld  Bank 
r.  Peck.  2U  Conn.  3»4. 

6  Lee  r.  Vlllapre  of  Sandy  Hill,  40  N.  T.  442,  4S1;  Perkins  v.  New 
York  Cent.  R.  K.  Co.  24  id.  213. 

7  Peebles  r.  Patapsco  Guauo  Co.  77  No.  Car.  233;  Barwlck  v.  En- 

Bllsh  Joint  Stork  Bank,  Law  R.  2  Ex.  239;  Mackay  r.  Commercial 
Uuk,  Law  R.  5  P.  C.  3..'4;  Swift  v.  Wiiiterbocliam,  Law  R.  6  Q.  B.  244; 
Kennedy  r.  Panama  etc.  Mali  Co.  Law  R.  2  id.  530. 

8  Derrick  v.  Lamar  Ins.  Co.  74  HI.  404 ;  McCIellau  v.  Scott,  9  Wis.  81. 

9  Henderson  v.  Railroad  Co.  17  Tex.  500.  Compare  Fort  Wayne 
etc.  Turup.  Co.  p.  Deam,  lu  Ind.  5i>3. 

10  ncndersou  v.  Lacon,  Law  R.  5  Eq.  249:  Johnston  r.  S.  W.  etc. 
Bank.  3  Scrob.  Ex.  2oJ;  West.  Bank  of  ScolIau<l  p.  Addle.  Law  R.  1 
Bluiw  &  D.  14'>;  Oakcs  v.  Turquaiid,  Law  R.  2  11.  L.  Cas.  325;  Union 
Pacif.  R.  K.  Co.  p.  Durant,  3  Did.  34J;  and  see  Crump  p.  U.  S.  Mlu.  Co. 
7  Gratt.  352. 

1 1  Allen  V.  London  etc.  Railw.  Co.  Law  R.  (i  Q.  B.  &5;  Swift  r.  Jews- 
bm7, 9  id. 3v>l. 6UJ;  li  Eug.  U.  351 ;  Rosj  v.  Eitatui  Investment  Co.  Law 
R.  ^  Ch.  (>S2;  Chicago  etc.  Ilailw.  Co.  v.  James,  2J  Wis.  194;  SiUlman 
V.  Fredericksburgh  etc.  R.  R.  Co.  27  Gratt.  IJO. 

§  80.  Tortious  acts  of  agents.— In  general,  a  cor- 
poration is  liable  in  a  civil  action,  the  Hame  as  a  natural 
person,^  for  the  tortious  acts  uf  its  servants  or  ageuts 
within  the  general  scope  of  their  employment,-  commit- 
ted by  the  authority  of  the  corporation,  exj^rcss  or  im- 
plied,^ whether  such  acts  fall  within  the  designation  of 
forcible,  negligent,  malicious,  or  fraudulent  lorts.-*  if 
the  agent  was  acting  within  the  general  scoj^e  of  his  em- 
ployment, and  in  the  usual  manner  of  carrying  out  his 
duties,  the  corporation  is  liable,  although  the  particular 
acts  of  the  agent  were  not  i^reviously  authorized  or  sub- 
sequently ratified  by  the  corporation;^  or,  if  authorized, 
although  the  act  of  the  agent  was  performed  lu  a  uuiuuer 
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contrary  to  instmctions.*  And  a  cor][>orat{on  cannot 
lieve  itself  from  liability  for  a  wrong  by  showing  that  the 
injury  complained  of  arose  from  a  mistake  of  one  of  its 
own  agents;'  as,  where  a  railway  company  is  sned  for 
danuiges  for  violence  used  by  a  conductor  toward  a  pas- 
senger, it  is  not  a  defense  that  the  passenger  was  without 
a  proper  ticket,  and  the  acts  complained  of  were  done  to 
compel  him  to  pay  fare,  if  the  want  of  a  ticket  was  due 
to  the  mistake  of  the  ticket  agent. ^  A  corporation  may 
be  subjected  to  exemplary  or  punitive  damages  for  such 
tortious  acts  of  its  servants  or  agents,  done  within  the 
Bcope  of  their  employment,  as  would,  if  done  by  an  indi- 
Tidual  acting  for  himself,  render  him  liable  for  such  dam- 
ages.* And  knowingly  to  employ  incompetent,  drunken, 
or  reckless  servants,  may  render  a  corporation  liable  for 
exemplary  damages. i<^  As  it  respects  liability  for  dam- 
ages inflicted  by  an  agents  no  distinction  is  made  as  to 
whether  the  principal  be  a  natural  or  an  artificial  person.  ^^ 
But  where  punitive  damages  are  allowable  against  a  cor- 
poration, the  condition  and  circumstances  of  the  defend- 
ant  are  material  considerations.^ 

1  Bes.  V.  fitnnliurham  etc.  RaUw.  Co.  9  Car.  A  P.  469:  Bargate  v. 
8bortri(i?e.  S  H.  L.  Cas.  297:  Nat.  Elxchanfre  Co.  r.  Drew,  32  Eng.  L.  A 
£q.  1 ;  Hewett  r.  Swift.  S  Alleu,420;  MuDougald  v.  HelJaiuy,  18  Ga.  411; 
State  r.  Yt.  Cent.  R.  R.  Co.  27  Yt  1U3;  Now  York  etc.  R.  R.  Co.  «. 
Schuyler, »  N.  Y.  30,  AO. 

2  Yarborongh  v.  Bank  of  England,  16  East,  6:  Jonklns  r.  Morris.  16 
Mees.  A  W.  880:  MafflU  v.  Kaunuiau,  4  Serg.  &  R.  317;  Lowell  r.  Bos- 
ton etc.  R.  R.  Co.  23  Tick.  24;  Sawyer  v.  Wlnnegance  Mill  Co.  26  Me. 
Ul;  Sav.  lust.  v.  Nat.  Bank,  60  N.  Y.  162. 

5  Edwards  v.  London  etc. Rallw.  Co.  Law  R  5  Com.  P.  445:  Allon r. 
London  etc.  Rallw.  Co.  Law  R.  6  Q.  B.  65:  Golf  v.  Great  North.  Rallw. 
Co.  3  El.  A  £.  672;  Hay  r.  Coboes  Co.  3  Barb.  42;  Underwood  v.  New- 
port Lyceam,  5  B.  Mon.  129. 

4  Cbicago  etc  R.  R.  Co.  r.  Williams,  55  HI.  185:  Penn'a  R.  R.  Co.  v. 
Vandiver,  42  Pa.  St.  366;  Kline  v.  Cent.  Paclf.  R.  R.  Co.  39  Cnl.  587; 
Brokaw  r.  New  Jersey  etc.  Co.  32  N.  J.  L.  Sid;  Hamiltoa  v.  Tliinl  Ar. 
R.  R.  Co.  5:)  N.  Y.  25;  Railroad  Co.  r.  Banning,  15  Wall.  649;  .Jobuson 
V.  St.  Louis  Dispatch  Co.  2  Mo.  App.  565:  Yluas  v.  Merchants*  etc.  lus. 
Co.  27  La.  An.  368:  Scofleld  etc.  Co.  v.  State,  54  Oa.  635;  and  see  Cuin- 
berlaud  etc.  Caual  Co.  v.  Portland,  56  Me.  77. 

6  Indianapolis  etc.  Rallw.  Co.  v.  Anthony,  43  Ind.  183;  and  see 
Tamer  v.  Noith  Beach  etc.  R.  R.  Co.  34  CaL  5J4;  Hays  v.  Houston  etc. 
B.R.Co.46Tex.273. 

6  Rounds  V.  DeL  etc.  R.  R.  Co.  64  N.  Y.  129;  Phlla.  ete.  R.  R.  Co.  v. 
Derby»  14  How.  468;  Oliver  v.  North  Paclf.  Traosp.  Co.  3  Qrod;.  84;  Bayi- 
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ley  V.  Manchester  etc.  Rallir.  Co.  Law  R.  8  Com.  P.  148;  Betts  v.  De 
Vitre,  Law  B.  3  Ch.  420;  Reg.  r.  Stephens,  1  Q.  B.  702. 

7  See  Qulp:ley  «.  Cent.  etc.  R.  R.  Co.  il  Nev.  390;  Perkins  o.  Mo. 
etc.  R.  R.  Co.  M  Mo.  2UI ;  Dii  Lanrans  r.  St.  Paul  otc.  R.  R.  Co.  15  M  Inn. 
49;  McKJuley  v.  Chicago  etc.  Railway  Co.  41  Iowa,  aU;  Bayley  v.  Man- 
chester etc.  Railw.  Co.  Law  R.  7  Coin.  V.  419. 

8  Bait.  etc.  R.  R.  Co.  r.  Blocher.  27  Md.  277. 

9  Pittsburgh  etc.  R.  R.  Co.  r.  Slusftfr.  11  Ohio  St.  157;  Atlantic  ete, 
R.  R.  Co.  r.  Diinn,  Id.  1U2;  2  Am.  li.  3sj:  Godilard  v.  Grand  Trunk  R. 
R.  Co.  57  Mo.  2UJ;  Honson  t*.  Ii:iiU*oad  Co.  tiJ  Id.  84;  Sliigrr  Maiuif  Co. 
V.  Holdfodt.  86  111.  455;  2i)  Aui.  R.  4J;  PbU:v.  etc.  R.  R.  Co.  r.  Larkln, 
47  Md.  i:>.^;  23  Am.  1C.44J:  B  -ale  v.  Rallw.  Co.  1  Dill.  Slj8.  Compare 
Mendelsohn  p.  Anaheim  Lighter  Co.  40  Cal.  657 :  Blilwaukee  etc.  R.  R. 
Co.  p.  Ai'uis,  i  I  U.  S.  44.1;  Pay  v.  Parker,  63  N.  II.  342;  McKhUcy  v. 
Chicago  etc.  Railw.  Co.  44  Iowa,  314. 

10  IlL  Cent.  R.  R.  Co.  r.  Hanimer,  72  III.  347;  and  see  New  Orleans 
etc.  R.  R.  Co.  p.  Statham.  42  Miss.  607;  Rogers  «.  Ferguson,  36  Tex. 
M4. 

1 1  West.  Un.  Tel.  Co.  p.  Eyser,  6  Colo.  141 ;  Hays  r.  Hooston  etc.  B. 
R.  Co.  46  rex.  2T2. 

12  Belknap  p.  Boston  etc.  R.  R.  Ca  49  N.  H.  368;  see  Fay  p.  Parker. 
K  N.  U.  342. 

§  81.  Trespass  to  the  person.— An  action  for  tres- 
pass to  the  person  will  lie  against  a  corporation  as  against 
an  individual;  ^  thus,  if  the  servant  or  ageut  of  a  railway 
corporation,  while  acting  for  it,  and  within  the  scope  of 
his  supposed  duty,  should,  although  without  the  author- 
ity of  the  corporation,  unlawfully  assault  and  beat  a  pas- 
senger, the  corporation  will  be  held  responsible  therefor 
in  damages.^  The  corporation  is  liable,  if  its  servants, 
through  misjudgment  or  violence  of  temper,  use  more 
force  thau  is  necessary  to  execute  the  orders  of  the  cor- 
poration;^ but  if  the  servant  or  agent  should,  for  the  time 
being,  leave  his  employment,  and  willfully  commit  an 
assault  and  battery  upon  another,  the  corporation  is  not 
liable  therefor.^ 

1  Coleman  p.  New  York  etc.  R.  R.  Co.  108  Mass.  IfiO;  Kline  p.  Cent. 
Paclf.  R.  II.  Co.  3!)  Cal.  587:  Jeffcrsonvllle  R.  R.  Co  p.  Rogers,  38  Iu<L 
116;  Easteru  Comities  Railw.  Co.  p.  Broom,  (>  Ex.  314;  6  Kng.  Rallw. 
Can.  74;{;  Limpus  r.  London  Omnibus  Co.  i  Hurl.  &  C.  526;  Seymour  p. 
Greenwood,  7  Hurl.  &  N.  355.  Contra^  Orr  p.  Bank  of  U.  S.  1  Ohio,  36: 
Chllds  p.  Bank  of  Mo.  17  Mo.  213. 

2  Phlla.  etc.  Rallw.  Co.  p.  Derby,  14  How.  468;  Crocker  p.  New  Lon- 
don etc.  Rallw.  Co.  24  Coun.  24 );  Higghw  r.  Watervlict  R.  R.  Co.  46  N. 
Y.  23:  Passonger  R.  R.  Co.  p.  Young,  21  Ohio  St.  518;  Turner  p.  North 
Beach  etc.  R.  r.  Co.  34  Cal.  504. 

3  RornKls  p.  Del.  etc.  R.  R.  Co.  64  N.  Y.  129;  Brokaw  p.  New  Jersey 
B.  R.  etc.  Co.  32  N.  J.  L.  328;  Hewett  p.  Swift,  3  Allen,  420. 
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4  See  VanclcTbilt  «.  Blcbmond  Tamp.  Co.  2  N.  Y.  479;  Owsley  r. 
Montgomery  Railway  Co.  37  Ala.  560;  Edwards  v,  London  etc.  Railw. 
Co.  Law  R.  6  Q.  B.  65;  Weed  v.  Panama  R.  R.  Co.  17  N.  Y.  362;  Parker 
p.  Erie  Rallw.  Co.  5  Hun,  57;  Ford  v.  Fitcbburg  R.  R.  Co.  I1031ass.  240: 
ni.  Cent.  R.  R.  Co.  v.  Downey,  18  HI.  259;  and  see  Sheridan  v.  Charlick,  4 
Daly,  338 

§  82.  Trespass  to  property.— In  general,  wherever 
an  action  for  an  injury  to  the  real  or  personal  property  of 
another  will  lie  against  an  individual,  a  corporation  will, 
in  like  circumstances,  be  liable  for  injuries  committed  by 
Its  agents  or  servants,  acting  within  the  scope  of  tlieir  au- 
thority.^ A  corporation  is  thus  liable  for  injuries  to 
neighboring  lands  caused  by  blasting  rocks  on  its  own 
lands  for  the  construction  of  its  works  ;^  or  for  creating  a 
nuisance  resulting  in  damage  to  the  property  of  another;  ^ 
or  for  the  conversion  of  goods,  and  trover  will  lie  there- 
for;^ or  for  the  infringement  of  a  patent,^  for  which  an 
action  on  the  case  will  lie;  <^  and  for  malfeasance  gener- 
ally, an  action  on  the  case  will  lie  against  a  corporation. 7 
A  corporation  was  held  liable  to  a  traveler  for  injuries 
caused  by  an  obstruction  placed  by  it  in  a  way  which  it 
had  built  and  kept  in  repair,  but  which  bad  been  used  by 
the  public  so  as  to  have  become  a  public  way,  although 
the  corporation  had  no  authority  under  its  charter  to  cuu- 
struct  the  way. 8  If  a  railway  company  constructs  its 
line  across  a  highway,  and  a  carriage  is  damaged  in  con- 
sequence of  the  rails  being  too  high  above  the  surface  of 
the  roadway,  the  company  is  liable.® 

1  First  Baptist  Church  v,  Schenectady  etc.  R.  R.  Co.  6  Barb.  «?0; 
How  r.  Canal  Co.  6  Har.  (Del.)?45;  Lousvlllo  etc.  R.  R.  Co.  r.  FauJkncr, 
2  Head,  65;  Lee  v.  Sandy  Hill,  40  N.  Y.  442 ;  Carman  v.  Steubeuvillo  etc. 
B.  R.  Co.  4  Ohio  St.  3^. 

2  Hay  V.  Coboes  Co.  2  N.  Y.  ISO;  Tremain  v.  Cohoes  Co.  2  id.  163; 
Sabin  v.  vt.  Cent.  R.  R.  Co.  25  Vt.  363. 

9  Terre  Haute  Gas  Co.  v.  Teel,20  Ind.  131;  Delaware  Canal  Co.  v. 
Couunou w. 6U.  Pa.  St.  367 ;  111.  Cent.  R.  R.  Co.  r.  Grnbili.  50  111.  241 ;  Ellis 
r.  KuusiMCity  etc.  R.  R.Co.  63  Mo.  431;  and  see  Fenwick  o.  East  Lon- 
don Railw.  Co.  Law  R.  20  Eq.  544. 

4  Beach  V.  Fulton  Bank, 7  Cowen.  4fl5;  Mears  v. London  etc.  Rallw. 
Co.  II  Cum.  B.  N.  S.  850;  Dunn  v.  Hartford  etc.  R.  R.  Co.  43  Conn.  434. 

5  Poppenhuscn  «.  New  York  etc.  Comb  Co.  2  Fish.  Pat.  Cas.  62. 

6  Knea«R  v.  Schuylkill  Bank,  4  Wash.  C.  C.  9*  see  Goodyear  r. 
Phelps,  3  Biatchf .  bi. 
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7  Hsyor  eto.  v.  BftOey,  S  Hill  SSI ;  2  Denio,  4S8. 

8  Taylor  v.  Boston  Water  Power  Go.  12  Oray,  416. 

9  Oliver  V.  Monheastem  Rallw.  Go.  Law  R.  9  Q.  B.  409;  and  see 
Fasb  V.  Tlilrd  ▲▼.  R.  B.  Co.  1  Daly,  148. 

§  83.  Libel,  malicious  prosecution,  etc.— A  cor- 
poration may  maintain  an  action  for  a  libel  upon  it;  ^  and 
a  business  corporation  ag^^egate,  at  least,  has  the  capacity 
to  compose  and  publish  a  libel, ^  and  may  become  liable 
to  an  action  for  damages  by  the  person  concerning  whom 
the  words  are  composed  and  published.'  So,  an  action 
for  malicious  prosecution  may  be  maintained  against  a 
corporation  aggregate.^  In  such  actions  malice  may  be 
inferred  from  the  want  of  probable  cause,  and  involves 
nothing  more  than  a  wrongful  act  intentionally  done.^ 
An  action  for  a  vexatious  suit,<>  or  for  suing  out  a  mali- 
cious attachment,"  or  for  false  imprisonment,^  may  like- 
wise be  sustained  against  a  corporation  aggregate.^ 

1  Shoe  and  Leather  Bank  v.  Thompson,  23  How.  Pr.  2A2;  18  Abb. 
Pr.  413;  Breiinan  r.  Tracy;  2  Mo.  App.  WO;  Knickerbocker  Life  Ins. 
Go.  V,  Kcclesine,  2  Jones  A  S.  76;  42  How.  Pr.  201;  Metrop.  Saloon  etc. 
Go.  v.  Hawkins,  4  Hurl.  &  N.  87. 

2  Maynanl  v.  Firemen's  Fund  Ins.  Go.  S4  Gal.  48. 

3  Aldrlcb  r.  Press  Printing  Go.  0  M Inn.  133;  Hewitt «.  Pioneer  Press 
Go.  23  id.  178;  Johnson  v.  St.  Louis  De^npatch  Co.  2  Mo.  App.  JW5:  Howe 
Machine  Co.  p.  Loudon,  63  Oa.  04;  Hawkins  v.  New  Orleans  Piintbisr  Co. 
2:>  La.  An.  134;  8amutil:io.  Evening  Mail  Assoc,  n  Hmi,  2«K;  Whitlleia  v. 
Southeastern  Kallw.  Co.  1  £1.  B.  &  K.  115;  Alayuardv.  Flremaii'ti  Fund 
Ins.  Co.  34  Cal.  48. 

4  Copley  V.  Grovcr  etc.  Machine  Co.  2  Woods.  404 :  Williams  p.  Ins. 
Go.  57  Miss.  7W);  34  Am.  R.  4  4;  Wbelcss  r.  Nat.  Bank.  I  Baxt.  4ti9;  25 
Am.  R  7ci3:  Vaiico  v.  Erie  Rallw.  Co.  32  N.  J.  L.  3;{4;  Fentun  p.  Wilson 
Machine  Co.  gphlla.  189;  Henderson  v.  Mldlaixl  Kallw.  Co.  20  Week. 
R.  23;  buteompure  Stevens  v.  Midland  RaiJw.  Co.  lu  Ex.  3.V2;  Owuley  p. 
Montgomery  etc.  R.  B.  Co.  37  Ala.  5(iUt 

5  Vance  p.  Erie  Rallw.  Co.  32  N.  J.  L.  334;  and  sea  Yinas  v.  Mer> 
chants  etc.  Ins.  Co.  27  La.  An.  3(M. 

6  Goodspeed  p.  East  Haddam  Bank,  22  Gonn.  530. 

7  Whtiless  p.  National  Bank,  57  Tenn.  469;  25  Am.  B.  78S. 

8  Owsley  p.  Montgomery  etc.  R.  R.  Co.  37  Ala.  560. 

9  See  GUlett  p.  Missouri  Valley  R.  B.  Co.  55  Mo.  315;  Cumberland 
etc.  Canal  Co.  v.  Portland,  bH  Mo.  78:  Carter  p.  Howe  Mach.  Co.  7  Ito> 
porter,  621 :  51  Md.  2^0;  34  Am.  B.  311;  Jeflersonvillo  etc  K.  R.  Co.  v. 
tubers,  28  lud.  7. 

§  84.  Negligence. --For  injuries  occasioned  by  tlia 
negligence  of  a  servant  while  eugtiged  in  the  business  of 
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the  master,  witliiu  the  Bcope  of  his  employment,  the  lat* 
ter  is  liable  for  compensatory  damages,  ^  and  a  corporation 
may  incur  this  liability  as  well  as  a  private  person;^  and 
exemplary  damages  may  be  allowed,  where  the  negli- 
gence of  the  defendant  is  so  gross  and  culpable  as  to 
evince  utter  recklessness.'  Such  gross  negligence  may 
be  established  by  showing  that  tlie  act  of  the  servant  was 
authorized  «»r  ratified,  or  that  the  master  employed  «)r  re- 
tained the  servant,  knowing  that  lie  was  incompetent  or 
from  bad  habits  undt  for  the  position  he  occupied.**  An 
injury  occasioned  to  a  third  person  from  the  negligent 
manner  in  which  the  work  of  a  corporation  has  been  con- 
structed ur  protected,"  renders  the  corporation  liable  for 
tlie  negligence  of  its  servants  in  the  course  of  their  em- 
ployment, although  it  did  not  authorize  or  know  of  the 
particular  acts  complained  of.>  80,  a  corporation  may  be 
held  liable  for  negligently  keeping  a  mischievous  animal  ;7 
but  it  must  be  8ho^vn  that  the  mischievous  propensity  of 
the  animal  was  known  to  some  person  who  had  control  of 
tlie  yard  where  it  wfis  kept,  or  of  the  animal  itself  .8  And 
a  railway  company  is  not  liable  for  an  injury  to  a  person 
from  the  bite  of  a  stray  dog  while  waiting  for  a  train  at 
the  company *s  station,  where  it  is  showu  ttat  the  servants 
of  the  comx^any  had  previously  attempted  to  drive  the 
dog  from  the  premises.^  It  is  not  a  defense  to  an  action 
against  a  corporation  for  an  injury  occasioned  by  the 
negligence  of  its  servants,  that  the  act  from  which  the  in- 
jury resulted  was  unauthorized  by  the  charter,  if,  in  any 
clear  and  explicit  manner,  the  corporation  recognized  tho 
act  as  done  in  its  business.  ^^ 

1  Cosgrove  v.  Offden,  49  N.  T.  2S5;  Robinson  v.  Webb,  11  Bush,  464; 
Smith  V.  Keiul.  ti  Daly,  33. 

2  Peck  r.  New  York  Cent.  R.  R.  Co.  70  N.  Y.  687 ;  Mott  v.  Consumers* 
Ice  Co.  7a  1(1. 843;  S.iy  der  v.  Hamilton  etc.  R.  R.  t'o.  liO  Mo.  41.J;  Jack- 
sou  V,  Mctrop.  Rallw.  Co.  L.  R.  2  C.  P.  D.  lift;  Peebles  v,  Patapsoo 
Guauo  Co.  77  rCo.  Car.  233;  Lewis  v,  St.  Louis  etc.  R.  R.  Co.  69  Mo.  496. 

3  Caldwell  v.  New  Jersey  Steamboat  Co.  47  N.  Y.  282;  Cieglioru  v. 
NewYorkCeut.etc.R.R.  Co.561d.  44;  Bealer.Rallway  Co.l  Dill.  668; 
Hawcs  r.  Kiiowlej,  1 14  Mass.  51k:  Meudeisobu  v.  Anaheim  Lighter  Co. 
40  CaL  667;  Bass  v.  Chicago  etc.  R.  B.  Co.  42  Wis.  664. 
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4  Cleffliorn  r.  New  York  Cent.  etc.  R.  R.  Co.  86  N.  T.  44;  HI.  Cent. 
R.  R.  Co.  V.  Hammer,  72  lU.  M7;  Atlautlc  etc.  R.  R.  Co.  v.  Dimn.  19 
Ohio  St.  Iti2. 

5  Church  of  Ascension  v.  Buckhart,  8  Hill,  193:  Lndlow  r.  YiUa«« 
of  Youkera.  43  Barb.  iiKi;  Stout  v.  Sioux  City  etc.  S.  R.  Co.  2  Dili.  2.s4. 

6  Railroad  Company  v.  Hannlnff.  15  WalL  649;  and  ttee  ludianapolis 
etc.  Raiiw.  Co.  r.  Autliouy,  43  Ind.  183. 

7  Baldwin  r.  Ca^ella,  Law  R.  7  Exch.  325;  8.  C.  3  Ene.  R.  434;  and 
see  Wilklusou  v.  Parrott,  32  Cal.  102;  Applebee  «.  Percy.  Law  R.  9  Com. 
P.  647. 

8  Stiles  V.  Cardlif  Steamship  Nav.  Co.  4  New  R.  488 ;  33  Law  J.  Q.  B. 

81U. 

9  Smith  V.  Great  Eastern  RaUw.  Co.  Law  R.  2  Com.  P.  4. 
10    Hutchinson  «.  Western  etc.  R.  R.  Co.  6  Heisk.  634. 

§  85.  Wrongful  acts  resulting;  in  death.— In  En- 
gland,^ and  in  tbe  different  states  of  the  Union,  statutes 
Iiave  been  enacted  providing  for  compensation  for  injuries 
resulting  in  death,  caused  by  the  carelessness  or  negli- 
gence of  tbe  servants  or  agents  of  railway  and  other  cor- 
porations. ^  Generally,  under  these  statutes,  an  action 
may  be  maintained  for  the  benefit  of  the  wife  and  next 
of  kin  of  the  deceased,  by  the  personal  representatives,* 
where  the  party  injured  might  have  recovered  damages 
in  respect  thereof,  if  death  had  not  ensued.'*  But  only 
actual  and  not  exemplary  damages  can  be  recovered,  in 
the  absence  of  special  statutory  regulations  on  the  sub- 
ject. ^  In  estimating  damages,  the  jury  cannot  take  into 
consideration  the  physical  or  mental  sufferings  of  the  de- 
ceased,^  or  the  sorrow,  loss  of  society,  and  grief  of  the 
parties  entitled  to  the  benefit  of  the  statute. 7  Nor  is  com- 
pensation for  funeral  expenses,  or  for  family  mourning, 
recoverable,*  Under  the  California  statute  a  jury  may 
award  exemplary  damages  for  the  death  of  an  infant 
caused  by  negligence.^  Statutes  giving  a  remedy  for  neg- 
ligence resulting  in  death  have  no  extra-territorial  force;  ^^ 
and,  therefore,  no  action  will  lie  upon  a  statute  of  this 
kind  outside  of  the  state  enacting  it.^^  Kor  are  these 
statutes  designed  to  benefit  the  creditors  of  the  deceased.^ 
And  negligence  on  the  part  of  the  deceased  will  be  a  bar 
to  an  action  by  his  personal  representatives,  where  the  de« 
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ceased  bimself,  if  he  had  liTed,  could  have  maintained  no 
action  for  the  injury.^*  So,  if  the  person  injured  obtains 
satisfaction,  by  action,  or  by  voluntary  settlement  and 
payment,  before  death  ensues,  the  wrongful  act  which 
caused  the  injury,  and  all  its  consequences,  past  and  fu- 
ture, are  included,  and  the  whole  canceled  together,  and 
the  liability  of  the  wrongdoer  is  ended.^^ 

1  See  stats.  9  and  10  Vict.  chap.  98;  27  and  28  Vict.  cbap.  95. 

2  See  Lankford  v.  Barrett,  29  Ala.  700:  State  v.  Orand  Tniuk  B.  B. 
Co. 60  Me.  145:  61  id.  114;  Commonw.  v.  Vt.  etc.  R.  B.  Co.  108  Biass.  7; 
Kesler  v.  Smith,  66  No.  Car.  154 ;  State  v.  Bailroad  Co.  A2  N.  H.  628 :  Green 
V.  Hudson  Biver  B.  B.  Co.  2  Abb.Ct.  Api).  277:  28  Barb.  9:  Dickinson  «. 
Nortiieastem  Bailw.  Co.  2  HurL  A  C.  Ti5;  Osbom  r.  Gillett,  Law  B.  8 
£xch.  88. 

5  Keller  «.  New  York  Cent.  B.  B.  Co.  2  Abb.  Ct.  App.  480 :  24  How. 
Pr.  172;  Krainer  v.  Market  etc.  B.  B.  Co.  26  CaL  434;  Andrews  v.  Uart> 
ford  etc.  B.  B.  Co.  34  Conn.  67. 

4    Senior  v.  Ward,  1  £1.  ft  £.  885. 

b  Penn'a  B.  B.  Co.  r.  Henderson,  51  Pa.  St.  815;  Brady  v.  Chicago, 
4  Blss.  448:  Mitchell  v.  New  York  Cent.  etc.  B.  B.  Co.  2  Hun,  535;  Bliuce 
V.  Midland  BaUw.  Co.  18  Q.  B.  93. 

6  Lehman  v.  City  of  Brooklyn,  29  Barb.  234;  and  see  Telfer  v. 
North.  etc.B.  B.  Co.  I  Vroora,  188;  Fenn*a  B.  B.  Co.  v.  Books,  57  Pa. 
St.  839;  Blake  v.  Midland  Bailw.  Co.  18  Q.  B.  93;  Grotenkemper  v, 
Harris,  25  Ohio  St.  510. 

7  Chicago  etc.  B.  R.  Co.  v.  Shannon,  43  DL  338;  Paterson  v.  Wallace, 
1  Macq.  UTL.  Cas.  748. 

8  Dalton  V.  South-eastern  Bailw.  Co.  4  Com.  B.  N.  S.  296.  But  no  de- 
duction from  the  ainoimt  to  which  the  parties  may  be  entitled  is  al- 
lowed ou  accouut  of  auy  iiuiurauce  on  the  life  of  the  deceased :  Pitts- 
bnrffh  etc.  B.  B.  Co.  v.  Thompson,  56  IlL  138;  Harding  v.  Townsend,  43 

9  Myers  «.  San  Francisco.  42  Cal.  215:  and  see  Taylor  v.  West.  Paclf. 
B.  B.  Co.  An  Cal.  SI'S;  Becker  v.  Crow, 7  Bush,  198;  Goodsell  v.  Hart- 
ford etc.  B.  B.  Co.  83  Coun.  51.  In  Penny Ivaula,  medical  and  funeral 
exiienses  may  be  considered  in  '^'"**^!"g  damages:  Cleveland  etc.  B. 
B.  Co.  V.  UoA%an,  66 1'a.  St.  393. 

10  See  Selma  etc.  B  B.  Co.  v.  Lacy,  49  Ga.  106;  Mahler  v.  Norwich 
etc.  Traosp.  Co.  35  N.  Y.  353. 

11  Blchardson  v.  N.  Y.  etc.  B.  B.  Co.  98  Mass.  85. 

12  Whltf ord  v.  Panama  B.  B.  Co.  23  N.  Y.  465;  Waldo  v.  Goodsell,  SS 
Coun.  432. 

13  Tnrker  v,  Chaplin,  2  Car.  A  K.  730;  Wltherley  v.  Begents'  Canal 
Co.  12  Com.  B.  N.  S.  2;  LonlsviUe  etc.  B.  B.  Co.  v.  Burke,  6  Coldw.  45; 
WUds  V.  Hndson  Biver  B.  B.  Co.  24  N.  Y.  430. 

14  Dibble  «.  New  York  etc.  B.  B.  Co.  25  Barb.  188;  Beade  v.  Great 
£a6teni  Bailw.  Go.  Law  B.  3  Q.  B.  655. 

§  86.  Liability  to  indictment.— A  corporation  can- 
not be  guilty  of  an  offense  of  which  a  corrupt  intent  is  an 
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esBCDtial  element;  ^  and  cannot,  therefore,  be  indicted  for 
felonies,  as  treason,  murder,  perjury,  etc.'  Hut  beyond 
tliiH,  corporations  are  not  exempt  from  tlie  consequoueeii 
of  unlawful  and  \rrongfiil  acts  committed  by  their  agents 
in  pursuance  of  authority  derived  from  them,' and  they 
may  be  indicted  fur  misfeasance,  as  well  as  for  uuufcas- 
au(re.  as  it  respects  duties  of  a  public  nature,  (enjoined  by 
the  legislature  for  the  1)enelit  of  the  public.^  Thus,  a  cor- 
])oration  may  be  indicted  for  misfeasance  in  cutting 
through  and  obstructing  a  public  highway,  <>  or  for  non- 
feasance in  neglecting  to  repair  a  highway.^  And,  in  gen« 
era],  a  corporation  may  be  indicted  for  creating  and  con- 
tinning  a  nuisance; 7  and  it  is  immaterial  whether  the 
party  erecting  tlio  nuisance  do(^s  it  ignorantly  or  by  do- 
sign,  or  with  a  good  or  an  evil  intent.*  The  legislature 
has  power  to  relieve  a  municipal  corporation  from  liabil- 
ity for  any  nonfeasance  or  misfeasance  of  tlm  city  officers,' 
An  act  conferring  authority  upon  a  corporation  to  con- 
struct a  dam  on  its  own  land  upon  and  across  a  rivor 
which  is  a  highway,  protects  it  from  indictment  for  a  nui- 
sance in  obstructing  the  river;  ^'^  but  not  from  liability 
for  ovcrii owing  the  land  of  others,  in  building  its  dam.^^ 
If  the  ofiicer  or  <impIoyd  of  a  corporation,  with  intent  to 
evade  the  provisions  of  the  law,  issue  papers  which  the 
law  requires  to  be  stamped,  without  the  proper  stamps, 
the  corporation  is  liable  to  indictment  therefor. i*'' 

1  See  Rldrlle  v.  PronrlPtors  etc.  7  Mass.  169:  Cumberland  etc.  Co.  v. 
Portlnud,  6tf  Me.  77;  02  iil.  6U4;  Reg.  r.  (ii-eat  North  uf  EukIuuU  Rallw. 
Jo.  9  Q.  U.  815;  Rvtf.  v.  Steplicu^,  Law  U.  1  g.  II.  702. 

2  Riddle  «.  Proprietors  etc.  7  Mass.  Kid. 

3  State  V.  Ohio  etc.  R.  R.  Co.  23  Iiid.  3G3;  DoAton  etc.  R.  R.  Co.  v. 
State,  82  N.  H.  215;  CommuDW.  r.  New  Uetlford  Drldffe,  2  Gray,  3J9. 

4  Commonw.v.  New  Bedford  BrIdsR,2  Gray.  33!);  Loubiville  etc 
R.  R.  Cu.  V.  Cuinniouw.  13  liiLsb,  3.1S:  Scaie  v.  Morris  otc  U.  11.  Co.  23 
14.  J.  L.  SbU;  Phillips  v.  Coinmuuw.  44  I'a.  St.  l!i7. 

5  Lonlsville  etc.  R.  R.  Co.  v.  State,  3  Head,  533;  Res. «.  Scott,  8  Q. 
B.  543;  3  £utf.  Rallw.  Cas.  \€l ;  Uci;.  v,  Luu^siou  Gas  Co.  2  El.  &  iiL  651. 

6  Syracuse  etc.  Plank  Road  Co.  o  People,  66  Barb.  25;  Red  River 
Tump.  Co.  V.  State,  1  Sneed,  474;  Cumiiiouw.  v.  Uoptclusville,  7  B. 
Hon.  88;  Bragg  v.  City  uf  Baugor,  51  Me.  5dJ;  Reg.  v.  Mayor  etc  7  J£L 
A  B.  453i  aaTsee  State  v.  Dover,  46  N.  U.  452. 


169  CX>BFOBATB  LIABUJTZBS.  i  g  87 

7  Stste  p.  Morris  etc.  B.  R.  Co.  23  N.  J.  L.  860.  Compare  State  v. 
Termout  Cent.  B.  B.  Co.  30  Vt.  108:  ICayor  etc.  v.  Healey,  3  Bam.  A 
Aid.  77 ;  2  Clark  A  F.  331 ;  State  v.  Oblo  etc.  B.  B.  Co.  23  lud.  362;  State 

-  V.  Manaf.  Co.  20  Me.  41. 

8  State  V,  Morris  etc  B.  B.  Co.  23  N.  J.  L.  860. 

9  Gray  v.  City  of  Brooklyn,  AO  Barb.  365. 

10  Hooksett  V.  Amoskeaf?  Manuf .  Co,  44  N.  H.  105;  Fiantman  v.  Anioi- 
keag  Mauuf.  Co.  id.  143. 

11  Eastman  «.  Amoskeag  Mannf.  Co.  44  N.  H.  143. 

12  United  States  v.  Bait.  etc.  B.  B.  Co.  7  Am.  Law  Beg.  N.  S.  757. 

§  87.  Liability  to  taxation.— Taxes  are  burdens  or 
charges  imposed  by  the  legislature  upou  persons  or  prop- 
erty, to  raise  money  for  public  purposes,  or  to  accomplish 
some  governmental  ond.^  It  is  a  pecuniary  burden  for 
the  support  uf  government;'^  and  a  corporation  maybe 
taxed  in  its  business  and  property,  with  as  much  propri- 
ety as  may  an  individual ,  unless  there  is  something  in 
the  act  by  which  it  is  constituted  which  exempts  it  from 
this  burden.'  Houses  and  lands,  articles  of  personal 
property,  and  stock  owned  in  moneyed  corporations,  are 
among  the  most  common  subjects  of  taxation.^  And 
where  the  word  "  persons  "  occurs  in  tax-laws,  it  is  pre- 
sumed to  include  corporations.^  The  business  or  fran- 
chise of  a  corporation  created  by  state  legislation,  as  well 
aa  its  property,  are  legitimate  subjects  of  state  taxation;  ^ 
but  a  state  cannot  impose  taxes  which  restrain  the  action 
of  the  national  government,  or  the  operation  of  any  con- 
stitutional law  of  congress.7  A  state  may  impose  a  tax, 
license  fee,  etc.,  upon  a  foreign  corporation  seeking  to 
transact  business  within. the  limits  of  such  state,  as  a  con- 
dition of  granting  the  privilege  ;8  but  states  cannot  im- 
pose taxes  upon  the  movement  or  transportation  of  goods 
or  persons  from  one  state  to  another.^  Double  taxes  are 
illegal  and  unjust,  and  not  allowable  ;^<>  and,  therefore, 
corporate  property  taxed  in  the  hands  of  stockholders,  is 
not  liable  to  taxation  in  the  hands  of  the  corporation.^^ 
But  a  state  may  tax  shares  of  capital  stock  invested  in 
United  States  bonds,  against  stockholders,  although  it 
could  not  tax  the  bonds  themselves.^  A  corporation 
Bousx  Cosp.— lO. 
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created  by  the  co-oi>erating  legislation  of  two  states,  for 
the  purpose  of  erecting  a  bridge  over  a  river,  the  middle 
line  of  which  forms  the  boundary  between  the  states,  and 
which  has  erected  such  bridge,  is  liable  to  taxation  in 
each  state  for  one-half  of  its  capital  and  surplus.^'  Mu- 
nicipal corporations  created  by  the  various  states,  are 
agencies  of  the  state  governments  for  the  administration 
of  local  affairs,  and  congress  has  no  power  to  tax  the 
revenues  thereof.  ^^  Persons  associated  together  to  hold 
property  and  carry  on  business,  but  not  incorporated,  are 
not  taxable  as  shareholders  in  a  corporation,  but  as  part- 
ners.^ But  a  joint-stock  association  formed  under  a 
general  act  is  a  corporation  within  the  meaning  of  laws 
relating  to  taxation,  and,  as  such,  is  liable  to  be  taxed  on 
its  capital.^^  Property  belonging  to  a  corporation  is  vest- 
ed in  the  shareholders  in  their  corporate  capacity,  and  is 
consequently  taxable  in  the  name  of  the  corporation.^^ 


Santa  Barbara  r.  Steams,  61  id.  iM. 

2   United  States  v.  aailroad  Co.  17  WalL  322. 

5  Shitz  r.  Berks  County,  6  Pa.  St.  80;  Bank  of  Penn'a  v.  Commonw. 
19  Id.  144;  State  v.  Commercial  Bank,  7  Ham.  (Ohio)  125;  Monroe  Say- 
ings Bank  r.  City  of  Roctiester,  87  N.  T.  a(i5;  Harvard  CoU^e  v.  Al- 
dcrmeu  etc.  1U4  ttLun,  47U;  New  Orleans  v.  People's  Bank,  27  La.  An. 
646. 

4  See  Mechanics'  Bank  v.  Debolt,  I  Ohio  St.  591;  People  v.  Mayor 
etc.  6  Burb.  20M:  People  r.  Paclieco,  27  Cal.  175;  Bulow  v.  City  Coimcil 
etc.  1  Nott  A  McC.  627;  Duer  v.  Small,  4  Blatchf.  263. 

6  Louisville  etc.  R.  R.  Co.  v,  Commonw.  1  Bush,  250;  People  v. 
Utica  lus.  Co.  15  Johns.  358:  West.  Uu.  Ttl.  Co.  v.  Richmond, 2tf  Uratt. 
1 :  Miller  v.  Commonw.  27  la.  iiU;  and  see  J*euple  r.  Couuu'rs  of  Taxes, 
23  N.  Y.  242;  British  etc.  lus.  Co.  v.  Comm'rs  of  Taxes,  1  Keyes,  303; 
Inhabitants  etc.  v.  Trustees  etc.  37  Me.  3oJ.  But  a  state  is  not  a  *'  cor- 
poration "  within  the  tax  laws:  Stau3  r.  Atkius,  35  Ga.  315. 

6  Monroe  Sav.  Bank  v.  City  of  Rochester,  37  N.  Y.  365;  and  see 
Railroad  Co.  V.  Marv laud,  34  Md.  344;  21  Wail.  4dd;  Richmond  etc  R. 
B.  Co.  V.  Brogden,  74  No.  Car.  707. 

7  Minot  V.  Phlla.  etc.  R.  R.  Co.  2  Abb.  U.  S.  323;  18  Wall.  206;  Soo. 
for  Savings  v.  Coite,  6  id.  5i;4;  Railroad  Co.  r.  PeuLitoii,  18  id.  5. 

8  Liverpool  Ins.  Co.  v.  Massachusetts,  10  Wall.  666;  West.  Un.  TeL 
Co.  r.  Lieb,  76  lU.  172;  West.  Uu.  Tel.  Co.  v.  Mayer,  28  Ohio  St  621; 
Att.-Gen.  v.  Bay  State  Mlnli^  Co.  99  Mass.  148;  British  etc.  Life  Ixu. 
Co.  V.  Comm'rs  of  'lazes,  31  N.  Y.  32:  and  see  Doyle  o.  Continental  Ins. 
Co.  94  U.  8. 635;  Buffalo  etc.  R.  R.  Co.  v.  Commouw.  3  Brewst.  386. 

9  Railroad  Co.  v.  Maryland,  21  WalL  456;  Clarke  v.  Phila.  etc  B. 
&.Co.4Hou8t.l58. 
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10  Smftb  V.  Bnrley,  9  N.  H.  42S;  Gordon  v.  Mftyor  etc.  5  GUI,  281; 
Rex  V.  Cbtin'Uwanlens  etc.  1  Eant.  534;  Bex  «.  Yaadewall,  2  Burr.  901. 
Comiiare  State  «.  Collector  etc.  37  N.  J.  L.  258. 

11  Suto  V.  Hannibal  etc.  B.  B.  Co.  37  Mo.  265;  Savin^irs  Bank  v,  Cltr 
of  Nashua.  46  N.  H.  889;  Bauk  of  Cape  Fear  v.  Edwards,  5  Ired.  Sltf; . 
State  V.  Cumberland  etc.  R.  R.  Co.  40  Md.  22.    Comi>are  Van  Allen  v. . 
Assessors,  3  Wall.  573;  Peoplo  v.  Assessors,  16  Hun,  196. 

12  BuIldhiR  Asftoc.  r.  LifThtner,  47  Mo.  85)3.  Compare  Mannfactnr-- 
ers'  Ins.  Co.  r.  Loud,  i<9  Mass.  146;  State  v.  Metz,  32  M.  .J.  L.  ll)9;  State 
V.  Hafght.  34  ill.  128;  Coito  v.  Conn.  Life  Ins.  Co.  86  Conn.  613;  People 
V.  Comm'rs  of  Taxes,  82  Barb.  50!). 

13  State  r.  Meti,  32  N.  J.  L.  199;  Commonw.  v,  Trenton  Bridge  Co. 
9  Am.  Law  Reg.  2it8.  Compare  Eastern  Bridge  v.  Northampton  Co.  9 
Pa.  St.  415. 

14  United  States  «.  Railroad  Co.  17  Wall.  822;  The  Collector  v.  Day, 

Hid.  lis. 

16  Hoadley  v.  Comm'ra  of  Essex,  105  Mass.  519. 
18   Sandford  v.  Supervisors  etc.  15  How.  Pr.  172. 

17  Bait.  etc.  R.  B.  Co.  v,  Snpenrisors,  3  Wash.  (Va.)  819;  and  see 
People  V.  Assessors,  16  Uuu,  lii6. 

§  88.  Place  of  taxation.— Land  is  taxable  in  the 
place  wbere  it  is  situated;^  but  where  lands  owned  and 
occupied  by  a  corporation  are  situate,  partly  in  one  town- 
ship and  partly  in  another,  they  will  be  subject  to  taxa- 
tion in  that  township  in  which  the  corporation  resides.' 
Corx>OTations,  like  natural  persons,  are  liable  to  be  taxed 
for  their  personal  property  in  the  places  where  they  re- 
side *  But  this  rule  has  respect  to  the  corporate  property 
as  distinguished  from  the  interests  of  individual  stock- 
holders; and,  as  to  such  interests,  they  are  taxable  in  the 
places  where  tbe  stockholders  respectively  reside.^  Stock 
of  a  corporation,  created  in  one  state,  which  is  owned  and 
held  by  persons  residing  in  another  state,  is  not  subject  to 
the  taxing  power  of  the  former  state .^ 

1  Salem  Iron  etc.  Co.  v.  Dangers,  lOMasn.  514;  Carbon  Iron  Co. «. 
Carbon  t  uunty.  39  Pa.  St.  251 ;  Nashua  Sav.  Bank  v.  ^ilshua,  46  N.  II. 
tS»i  People  p.  Asseitbors,  39  N.  Y.  81 ;  Tremout  Bauk  v.  City  of  Boston, 
1  Cush.  142. 

2  State  V.  Warford,  37  N.  J.  L.  3ir7;  and  see  People  r.  Oswego,  6 
Tho^ip.  &  C.  673. 

8  Union  Bank  v.  State,  9  Terg.  4^0;  Mohawk  etc.  B.  R.  Co.  v.  Clute, 
4  Paige.  3^;  McKeeu  v.  Northauipton  Cuunry,  4»  Pa.  St.  6i»;  Onuiire 
etc.  K.  R.  Co.  r.  City  Comicil  etc.  17  Oratt.  176;  State  v.  111.  Cent.  R.  R. 
Co.  27  III.  64;  Joues  o.  Bildgcpurt, »U  Cuun.  2^3;  Mlddletowu  Ferry  Co. 
V.  Middietnwn.  40  id.  65;  and  see  M^Hiirg  r.  Eastman,  4  Robt.  635; 
Metcalf  V.  MettHcnirer,  46  Baib.  325;  People  v.Bay  State  etc.  Co.  17  Hon, 
2M;  Peoples. Comm'rs etc. 46  How.  Pr.  315. 
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4  Conwell  V.  Town  of  CoimersvUle,  15  Ind.  190;  Nasbna  Sav.  Bank 
V.  Nashua,  4a  N.  U.  3»i>;  Sinitli  v.  Kxeter,  37  id.  65U;  aud  »ee  Audii^r 
etc.  V.  New  Albany  etc.  R.  B.  Co.  11  lud.  670. 

5  Union  Dank  v.  State,  9  Yerg.  490 ;  and  see  Ballroad  Go.  v.  Peunsyl^ 
▼anla.l6WaU.  8U0. 

§  89.  Modes  of  valuation  and  assessment.— A 
Btate  baa  power  to  tax  the  property,  real  and  personal,  of 
all  the  corporations  within  its  borders,  the  same  as  it  may 
tax  similar  property  belonging  to  natural  persons,  and  it 
may  do  this  upon  a  valuation,  or  on  the  principle  of  an  ex- . 
cise  tax;  ^  but  a  state  has  not  the  power  to  tax  both  the 
capital  stock,  and  also  the  real  and  personal  property  of  a 
corporation.^  If  it  elects  to  tax  the  property,  the  rule  uf 
uniformity  of  taxation  requires  that  the  assessment  shall 
be  at  the  same  rate  as  all  other  property  in  the  suite.* 
But  the  tax  law  of  a  state  is  not  objectionable  merely  be- 
cause it  prescribes  a  different  rule  of  taxation  for  corpora- 
tions from  that  for  individuals;"*  aud  corporate  taxation, 
and  the  place  and  parties  to  be  taxed,  are  matters  which 
are  now  generally  regulated  by  statute.^  Under  the  Cali- 
fornia tax>laws,  a  railroad  is  taxed  as  real  estate,  the  por- 
tion situate  in  each  county  being  assessed  in  that  county 
as  so  much  land.^  In  Teqnessee,  a  railroad  is  not  to  be  es- 
timated as  so  much  land  used  for  farming  purposes,  but 
according  to  its  value  as  a  railway .^  In  Rhode  Island, 
rails,  sleepers,  bridges,  etc.,  of  a  railroad  company, 
together  with  the  easement  in  the  lands  within  the  limits 
of  the  road,  are  real  estate,  and  taxable  as  such  in  the 
towns  through  which  the  road  passes.^  In  New  York,  the 
real  estate  of  railroad  corporations,  occupied  and  used  by 
them  for  railroad  purposes,  cannot  properly  be  assessed 
as '*  non-resident  lands"; d  for  the  purposes  of  taxation, 
the  corporation  is  to  be  deemed  a  resident  of  each  town 
and  county  through  which  its  road  passes,^<>  and  each 
piece  of  property  is  to  be  estimated  in  connection  with  its 
position,  its  incidents,  and  the  business  and  proHts  to  be 
derived  therefrom. ii  Railroad  property  in  Kentucky,  in- 
cluding depot  grounds,  buildings,  etc.,  cannot  be  taxed  by 
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the  countiea,!^  Under  the  revenue  law  of  Missonn,  not 
only  the  original,  bnt  also  the  subsequently  acquired  capi- 
tal stock  of  a  private  corporation,  is  liable  to  taxation.  ^ 
The  rolling  stock  of  a  railway  company  existing  under 
the  laws  of  another  state,  but  used  over  a  portion  of  the 
road  extending  into  Iowa,  is  liable  to  taxation  in  the  lat- 
ter state.  1*  A  part  of  the  public  lands  granted  by  con- 
gress to  aid  the  construction  of  a  railroad,  is  not  liable  to 
Btate  taxation,  until  the  company  has  complied  with  the 
conditions  of  the  grant,  and  has  become  entitled  to  a 
patent.!*  Town  lots,  over  which  a  railroad  company  has 
the  right  of  way,  may  be  taxed  as  right  of  way,  but  this 
precludes  them  from  being  also  taxed  as  town  or  city 
lots.>^  Slack-water  companies  are  included  as  liable  to  a 
tax  on  ** transportation"  companies.^^  And  property 
devised  to  a  corporation  is  liable  to  a  tax  imposed  by 
statute  on  "  property  of  any  decedent  which  passes  to  any 
person  other  than  "  specified  relatives.is  By  virtue  of  the 
right  to  tax  the  franchises  of  corporations, ^^  the  gross  re- 
ceipts may  be  resorted  to  as  the  measure  of  probable 
value. ^  And  a  state  tax  imposed  on  the  gross  receipts  of 
a  railroad,  telegraph,  or  express  company,  is  not  void  as 
being  a  tax  on  commerce  between  the  states,  though  such 
receipts  are  principally  made  up  from  freights,  or  from 
the  transmission  of  messages  pertaining  to  such  com- 
merce.-^ If  the  charter  provides  a  specific  mode  of  taxa- 
tion, this  excludes  all  other  modes.^^ 

1  Provident  Institution  v.  Massacliusetts,  6  Wall.  611;  Thomason  r. 
Parlf.  R.  B.  Co.  0  id.  679;  Readiiij?  B.  R.  Co.  v.  Pcnn'a  15  Id.  2S4;  Port- 
land  Bank  v.  Aythorp,  li  Mass.  252;  Boston  etc.  B.  B.  Co.  v.  Commonw. 
100  Mass.  3»9. 

2  State  V.  Cumberland  etc.  B.  R.  Co.  40  Md.  23. 

3  Chicago  etc.  B.  B.  Co.  v.  Supervisors  of  Boone,  44  Til.  240;  State 
9.  Cnniberlaiid  etc.  B.  B.  Co.  40  Md.  22;  and  see  Chesiro  v.  Comnils* 
sioners  etc.  118  Mass.  S86;  Mayor  etc.  v.  Stonewall  Ins.  Co.  63  Ala.  670; 
People  V.  Wliyler.  41  CaL  351 ;  Emery  v.  Gas  Company,  28  Id.  345. 

4  State  Railroad  Tax  Cases,  92  U.  S.  675. 

5  See  Coite  «.  Soc.  for  Savinsrs,  32  Conn.  173 ;  Cumberland  etc.  Bail^ 
way  r.  Portiaiitl,  37  Me.  444;  People  v.  Assessors  etc.sa  N.  Y.  81;  St. 
Louis  etc.  Life  Ins.  Co.  47  Mo.  4U3;  Chicago  etc.  B.  B.  Co.  v.  Paddock,  75 
III.  6l(j;  Cincinnati  etc.  Co.  v.  State,  li)  Ohio  St.  237;  Commissioners 
etc  9.  Citizens'  Nat.  Bank,  23  Mimi.  2:^;  Beg.  v.  Leitli,  1  £L  &  B.  121. 
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6  Honttiwton  9.  Gent.  Pacif.  R.  B.  Co.  3  SawyOT,  809;  and  see  Tax 
Cases,  12  OllTA  J.  117;  Alhaay  etc.  B.  R.  Co.  p.  Town  of  Canaan,  16 
BarU.244. 

7  LonisvUle  etc.  B.  B.  v.  State,  8  Helsk.  069;  see  also  nilnols  v.  BL 
Cent.  B.  R.  Co.  27  in.  M. 

..  8  Provklence  etc.  B.  B.  Co.  v.  Wright,  2  B.  1. 499:  and  see  Ooodell 
Maniif.  Co.  V.  Ti-ask.  1 1  rick.  513;  Salem  Iron  Factory  Co.  v.  Inliabitants 
etc.  10 Rlas-s.  6U;  State  v.  Meu,  31  N.  J.  L.  378;  FUchburg  B.  B.  Co.  v. 
Prescott,  47  N.  H.  62. 

9   Feople  v.  Barker,  48  N.  T.  70. 

_I0  See  Sherwood  v.  Saratoga  etc.  B.  B.  Co.  U  Barb.  650:  People  v. 
Beanlsiey,  hi  id.  105;  Olovie  v.  So.  Car.  R.  B.  Co.  1  Strob.  70. 

11  Buffalo  etc.  B.  B.  Co.  o.  Supervlsoru  etc.  48  N.  T.  93. 

12  LoalsvUle  etc.  R.  R.  Co.  v.  Warren  County.  6  Bush,  243. 

13  St.  Louis  etc.  Life  Ins.  Co.  v.  Charles,  47  Ma  402. 

14  Dubnquer.  HI.  etc.  R.  R.  Co.  39  Iowa.  56;  and  nee  Plttsbnrprb  etc.  R. 
R.  Co.  V.  Couimouweaith,  60  Pa.  St.  7a;  Mlnot  v.  Plula.  etc.  R.  R.  Co.  18 
WaU.  20H;  2  Abb.  U.  S.  323. 

_15  Cent.  Parif.  R.  R.  Co.  v.  Howard,  61  Cal.  229;  comiMure  Tacker  v. 
FeifTUSOu,  22  WaU.  527. 

16  Chicago  etc.  R.  K.  Co.  v.  Miller,  72  IlL  144. 

17  Commonw.  v.  Monongahela  Nav.  Co.  66  Pa.  St.  81. 

18  Miller  0.  Commonw.  27  Oratt.  110. 

19  See  Richmond  etc.  R.  R.  Co.  v.  Brogden,  74  No.  Car.  707. 

_20  ReadlneR.  R.  Co.  p.Peun'a,  l5WaI1.284;  see  People  p.  Mayor  of 
Brooklyn.  6  liarb.  209. 

21  Keadinff  It.  R.  Co.  v.  Penn'a,  15  Wall.2»4;  Soutbcni  Express  Co. 
V.  Ilood,  15  lUch.  66;  Walrott  r.  Pt-opli*.  IT  Mich.  68;  West.  Un.  TeL 
Co.  p.  Mayer.  28  Ohio  St.  531;  and  see  Ins.  Co.  p.  Commonw.  87  Pa.  St. 
173;  30  Am.  K.  352. 

22  New  Tork  ete.  B.  B.  Co.  p.  Sabin,  26  Pa.  St.  242. 

§  90.  Exemption  from  liability  to  taxation. — 

Unless  the  constitution  of  a  state  forbids  it,^  the  legisla- 
ture has  the  power  to  grant  a  corporation  an  exemption 
from  taxation;  2  but  such  a  grant,  to  be  operative,  must 
be  expressed  in  clear  and  unquestionable  terms,  and  the 
language  of  the  grant  should  be  strictly  construed  against 
the  party  to  be  benefited  thereby ;  ^  unless  an  equivnlont 
for  the  taxes  exempted  is  by  the  same  statute  required  to 
be  paid  by  the  corporation,  in  which  case,  it  should  be 
liberally  construed  in  favor  of  the  corporation.-^  An  ex- 
emption from  taxation  conferred  by  charter  forms  a  part 
of  the  contract  between  the  state  .and  the  corporation, 
which  cannot  be  impaired  by  future  legislatures;  ^  but  an 
exemption  from  taxation  not  forming  a  part  of  suuli  con* 
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tract  may  be  repealed.^  And  an  act  of  tbe  legislature 
exempting  corporate  property  from  taxation  is  not  a 
"contract "  which  exempts  it,  nnless  there  be  a  consider- 
ation for  the  actJ  An  exemption  granted  in  general 
terms  presumably  remits  only  state  taxes,  and  does  not 
preclude  taxes  for  municipal  purposes. ^  An  exemption 
from  taxation  for  *' municipal  purposes"  does  not  pre- 
clude a  tax  for  school  purposes.^  So,  an  exemption  from 
"  public  taxes  "  generally  operates  only  to  remit  taxes 
pertaining  to  the  public  revenue,  and  does  not  extend  to 
local  municipal  taxes.^<^  An  exemption  '*  from  taxation 
of  every  kind,"  in  the  charter  of  a  hospital,  does  not  in- 
clude special  assessments  against  the  property  for  the 
improvement  of  the  street  on  which  it  fronts.^^  An  ex- 
emption from  taxation  of  all  property  "suitable  and 
proper  for  carrying  into  execution  the  powers  granted," 
leaves  the  courts  to  determine  the  question  of  necessity  in 
each  given  case.^^  A  chstrter  providing  for  the  payment 
of  a  certain  sum  by  the  corporation,  and  then  enacting 
'*  that  no  further  or  other  tax  or  impost  shall  be  levied  or 
assessed  upon  said  com])auy,"  exempts  the  company  gen- 
erally from  all  taxes  for  county  or  other  purposes  than 
those  stated  in  the  charter. ^^  A  statute  exempting  all 
tbe  property  of  a  railroad  company  from  taxation  in- 
cludes its  franchise  ;i^  but  not  property  held  by  the  cor- 
poration as  a  mere  convenience;^^  or  lands  which  the 
corx>oration  holds  for  sale.^^  A  constitutional  prohibi- 
tion of  an  exemption  of  corporate  property  from  taxation 
impliedly  forbids  the  renewal  of  an  exemption  which  has 
expired  or  become  merged.^^  rj^i^Q  payment  of  a  license 
fee,  bonus,  or  tax,  imposed  upon  a  corporation  as  a  con- 
dition of  granting  or  permitting  it  to  exercise  its  fran- 
chises, is  not  necessarily  an  implied  prohibition  of  any 
other  burden  or  tax  to  be  imposed  by  the  state.^^'  I^or 
does  the  assignee  of  the  franchises  of  a  corporation  be- 
come invested  with  an  exemption  from  taxes  granted  to 
the  former  company.  ^^   And  where  corporations  are  con- 
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solidated,  whatever  property  of  either  was  previoiisly 
taxable  continues  liable  to  taxation  after  the  consolida- 
tion.^ But  the  consent  of  a  corporation  to  a  special  tax^ 
or  to  a  particular  mode  of  assessment,  will  not  impair  i^ 
grant  of  exemption  from  general  taxes.^^ 

1  See  State  v.  Nortbern  etc.  B.  R.  Co.  44  Md.  131 ;  City  of  Daven- 
port v.  Chieago  etc.  B.  B.  Co.  38  Iowa,  633;  Kurtli-westeru  Uuiversity 
v.reoi)le,b0lll.3;i3. 

2  Bank  of  Illinois  v.  People,  4  Scam.  308:  Minot  v.  Phlla.  etc  B.  B. 
Co.  V6  Wall.  -JOti;  see  People  v.  Comiu'rd  of  Taxed,  23  N.  Y.  IJ2. 

3  People  r.  Wliylor,  41  Cal.  351;  State  v.  Town  Council,  12  Rich. 
J30;  West  Wisconsin  B.  B.  Co.  r.  Supervisors.  93  U.  S.  ."i  '.>;  Noitliauii>- 
ton  County  r.  Lebi^h  Coal  etc.  Co.  75  Pa.  St.  4UI;  Comm'rs  etc.  v: 
Brackenriuge,  I'J  Kan.  114;  Mayor  etc.  v.  Cent.  B.  B.  Co.  .OU  Ga.  o.*0; 
Slate r.  WooUnill,  »7  N.  J. L.  lit;  Bakewell  v.  Pol.ce  Jui-y, 2U  La.  Au. 
S34;  Haiiulbal  etc.  B.  B.  Co.  v.  Sbacklett,  SJ  Mo.  5jU. 

4  Milwaukee  etc.  B.  B.  Co.  v.  Supervisors,  29  Wis.  116;  and  see 
Dauglulriil  v.  Ala.  Life  Ins.  etc.  to.  81  Ala.  »l;  Farmer:*'  Bank  v.  Coiu- 
nionw.  G  Busli,  127.  Tho  Intention  to  exempt  corT>o:'ate  property  from 
taxiM,lou  must  be  clear:  Uoge  v.  Baili'oad  Co.  i<9  U.  S.  34d. 

li  Johnson  r.  Common w.  7  Dana,  338;  Neustadt  v.  III.  Cent.  R.  B. 
Co.  81  111.  4;j4;  Raleigh  etc.  R.  B.  Co.  r.  Beid,  13  Wall.  2o9;  Central 
Ballroad  etc.  v.  Georgia,  »2  U.  8. 665;  Hewitt  v.  N.  Y.  etc.  B.  B.  Co.  12 
Blatchf.  4r)J:  Washington  University  r.  Bouse,  8  Wall.  430;  State  v. 
Comm  rs  etc.  87  N.  J.  L.  240:  Oliver  r.  Memplils  etc.  R.  B.  Co.  30  Ark. 
12J.  But  see  Debolt  r.  Ohio  Life  Ins.  Co.  I  Ohio  St.  5o1;  Brewster 
r.  Hough.  li»  N  H.  138;  Sandusky  Bank  v.  Wllbor,  7  Ohio  St.  461;  Mott 
V.  Peuu'a  B.  B.  Co.  30  Fa.  St.  i). 

6  Lonl  r.  Town  of  Litchfield,  36  Conn.  116;  Louisville  etc  B.  B.  Co. 
V.  Commouw.  io  Bush,  43;  St.  Louis  etc.  B.  B.  Co.  v.  Lof  thi.  30  Ark.  (33. 

7  Homo  of  Friendless  v.  Bouse,  8  Wall.  430:  Tucker  v.  Ferguson.  22 
Id.  527 ;  West  Wiscousin  B.  B.  Co.  93  U.  S.  595. 

8  Matter  of  Mayor  etc.  11  Johns,  77;  Baptist  Church  v.  McAtee,  8 
Bush,  608;  Insurauce  Co.  v.  New  Orleans,  1  woods,  85. 

9  Boot  V.  Erdchneycr,  37  Ind.  225. 

10  Morgan  v.  Cree,  43  Vt.  773;  and  see  Taylor  r.  Palmer,  81  Cal.  240; 
Egyptiau  Levee  Co.  v.  Hardin,  27  Mo.  4!)5;  Pray  v.  Northeni  Liberties, 
Slra.  St.  (>:);  Boston  etc.  Soc.  v.  Mayor  etc.  110  Mass.  181;  Painu  «. 
Spratlcy,  5  ICau.  6.'5;  Lafayette  v.  Male  Orphan  Asylum,  4  La.  An.  1. 

1 1  Sheehan  v.  Good  Samaritan  Hospital,  50  Mo.  155 ;  and  see  Bright- 
man  v.  Klruer,  22  Wis.  54;  Baltimorov.Cnmetery  Co.  7  Md.517;  Eiucry 
r.  Gas  Co.  2i  Cal.  84o;  Harlem  Presbyterian  Church  v.  Mayor  etc. 
6  Hun,  442;  Patersun  v.  Society  etc.  4  Zab.  385:  Matter  of  CoUeffO 
Street,  8  B.  1. 474;  Bridgeport  v.  N.  Y.  etc.  B.  B.  Co.  36  Conn.  255. 

12  State  r.  Woodruff.  36  N.  J.  L.  94;  and  see  Bait,  etc  B.  B.  Co.  v. 
Bupervitiors  etc.  3  W.  Va.  320. 

13  Camden  etc.  B.  B.  Co.  v.  HUlegas,  3  Har.  (DeL)  11:  and  see  State 
V.  Mlutou,  3  Zab.  629. 

14  Wilmington  B.  B.  V.  Beld,  13  Wall.  264. 

15  Lackawanna  Iron  Co.  v.  Luzerne  County,  42  Pa.  St.  424 ;  Gardner 
r.  State.  I  N.  J.  657:  Inhabitants  of  Worcester  v.  Western  Baihv.  Co.  4 
Met.  664;  Ballroad  Co.  v.  Berks  County,  G  Pa.  St.  70;  State  v.  Gomm'rs 
of  MaudHeld,  3  Zab.  510;  and  see  People  v.  Cemetery  Co.  86  Ul.  336:  2d 
Am.  B.  33.  ' 
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16  Tlllnols  etc.  R.  R.  Co.  v.  Irwin,  73  111.452;  Rlcbmond  ete.'R.  R. 
Co.  r.  Conim'ni,  76  N.  C.  212:  State  v.  HHiicork,  S.'V  N.  J.  L.  AST; 
Milwauki  e  i-tc.  R.  R.  Co.  r.  Milwaukee,  84  Wis.  271;  Ordinary  etc.  v. 
Centml  R.  R.  Co.  40  Ga.  (MB;  Mobile  etc.  R.  if.  Co.  r.  MuHele} .  52  HIrs. 
VSI:  Tiicker  p.  Fergiutuu,  ti  Wail.  &!7;  aud  see  Foniaud  etc.  R.  R.  Co. 
r.  8aco,  bO  Me.  1»7. 

17  Trask  i*.  Magnlre,  18  Wall.  891. 

18  Union  etc.  Rallw.  Co.  v.  Philaflelphla,  83  Pa.  St.  429;  Erie  Rallw. 
Co.  r.  Couiuionw.  ui  Id.  M;  5  Am.  R.  851 ;  Mlnot  r.  Plilla.  etc.  R.  K.  Co. 
2  Ab>>.  N.  H.  823;  18  W:U1.  206;  New  Orleans  v.  People's  lua.  Co.  27  La. 
An.  AlH;  LouLivUle  etc.  R.  R.  Co.  v.  Common w.  10  Buidi,  43. 

19  ETan-svUle  R.  R.  Co.  r.  Conunonw.  9  Bush.  43S;  Morgan  v.  Louis- 
iana. b3  U.  8. 217;  and  see  Stevens  v.  N.  Y.  etc.  R.  R.  Co.  13  Blatclif. 
IfU.    Compare  Atlantic  etc.  R.  R.  Co.  v.  Allen.  15  Fla.  637. 

20  Cliesapeake  etc.  R.  R.  Co.  v.  Virginia,  94  U.  S.  718. 

21  State  r.  Commissioner  etc.  87  N.  J.  L.  240.  Exemption  of  a  cor> 
poratlon  from  taxation  la  not  a  corporate  franclilse:  State  v.  Malue 
cent.  R.  R.  Co.  66  Me.  488. 


I  91  BMINXHT  DOMAnr.  118 


CHAPTER  VnL 
EMINENT  DOMAIN. 

S  91.  Deflnltion  and  natttre  of. 

f  02.  Delegation  of  the  power  to  corporatlonB. 

f  93.  Property  most  bo  taken  for  a  public  use. 

I  91.  What  property  liable  to  eminent  domain. 

I  9ft.  Nature  of  title  or  Interest  acqalretL 

I  98.  Owner  entitled  to  compensation. 

I  97.  What  acts,  etc.,  constitute  a  **  taking." 

§  91.  Definition  and  natuxe  of.— The  right  of  emi- 
nent domain  is  the  right  possessed  by  the  state,  as  a  nec- 
essary attribute  of  its  sovereignty,  to  resume  the  posses- 
sion of  private  property  for  public  use.^  The  right  is 
founded  upon  the  principle,  that  individual  interests 
must  be  subservient  to  those  of  the  public,  and  must  yield 
when  the  public  exigency  requires;''*  and  all  grants  of 
land  whether  made  by  a  state  or  by  an  individual,  are  sub- 
ject to  the  right  of  eminent  domain,  unless  it  is  expressly . 
relinquished.^  It  is  no  objection  to  the  exercise  of  the 
right,  that  lands,  equally  feasible,  could  be  obtained  by 
purchase;**  and  neither  the  fact  that  the  property  is  held 
under  a  mortgage,  nor  that  it  belongs  to  a  corporation 
chartered  by  a  state  law,  exempts  it  from  the  operation 
of  the  principle  of  eminent  domain;  ^  so  that  the  propriety 
of  exercising  the  power  of  eminent  domain  is  nut  a  judicial 
question,  but  one  of  political  sovereignty,  to  be  determined 
by  the  legislature ;  ^  and  the  legislature  are  the  exclusive 
judges  of  tlie  degree  and  quality  of  interest  proper  to  be 
taken  and  dedicated  to  the  public  use,  as  well  as  the  ne- 
cessity of  taking  it.^  But  the  power  is  to  be  exercised 
only  when  the  public  exigencies  require  it,  and  if  the  leg- 
islature attempts  to  take  property  confessedly  not  for 
publio  use,  the  courts  may  interfere  and  prevent  it.*    Thit 
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power  of  eminent  domain  belongs  to  the  United  States 
government  as  well  as  to  a  si  ate  government;^  and  the 
only  restraints  upon  the  exercise  of  the  power  are,  the 
necessit  y  arising  in  order  to  promote  the  public  interest,^^ 
and  that  private  property  shall  not  be  taken  without  just 
compensation.  ^  ^ 

1  Weir  V.  St.  Paiil  etc.  R.  R.  Co.  18  Minn.  IM;  PennsylvanlA  v. 
Wbeeling  Biiclffe  Co.  13  Homt.  618;  Richardsoa  v.  Vt.  Ceut.  R.  R.  Co. 
^\t  44>5;  American  Print  Works  e.  Lawrence,  3  Zab.  9;  People  v. 
Jlayor  etc.  82  Barb.  102;  Brown  v.  Beatty,  34  Mlsa.  227. 

2  Beekman  v.  Saratov  etc.  R.  R.  Co.  3  Paigre.45;  Asb  p.  Cammings, 
W  K.  U.  6U1;  Enfield  ToU  Bridge  Co.  v.  Hartford  etc.  R.  R.  Co.  n 
Conn.  40. 

_  S  Illinois  etc.  Canal  v.  Chicago  etc.  R.  R.  Co.  14  111.  314;  and  nee 
Callfoniia  Tel.  Co.  v.  Alta  TeL  Oo.22CaL  3»8;  Matter  of  N.  Y.Ceut. 
etc.  R.  R.  Co.  77  N.  Y.  248. 

4  Gleffy  «.  Cincinnati  etc.  R.  R.  Co.  4  Oblo  St.  308;  and  see  Lamb  v. 
Kortb  London  Railw.  Co.  Law  R.  4  Ch.  App.  522. 

6  Alabama  etc.  R.  R.  Co.  v.  Kenny,  89  Ala.  397;  Peoria  etc.  R.  R.  Co. 
9.  Peoria  and  Springfield  R.R.  Co.  66  111.  174;  Matter  of  Buffalo,  ((8 
K.  T.  167;  N.  Y.  etc.  R.  R.  Co.  p.  Boston  etc.  R.  R.  Co.  86  Conn.  196; 
Crosby  v.  Hanover,  86  N.  H.  404. 

6  People  r.  Smith,  21 N.  Y.  695;  Beekman  v.  Saratoga  etc  R.  R.  Co. 
3  Paige.  45. 

7  De  Varaigne  V.  Fox,  2  Blatchf.  95:  Tide-Water  Co.  v.  Coster,  18  N. 
J.  Eq.  618.    But  the  courts  aro  also  to  Judge  of  the  tiecessi^. under  the 

rieral  railroad  act  in  Mew  York:  Matter  of  N.  Y.  Ceut.  R.  R.  Co.  66 
Y.  407. 

8  Water  Works  Co.  v.  Burkhart,  41  Ind.  364:  Glesy  v.  Cincinnati 
etc.  R.  B.  Co.  4  Ohio  St.  804:  Talbot  v.  Hudson,  16  Gray,  417:  and  see 
Matter  uf  DeaiisvUle  Cera'^tery  Assoc.  66 N.  Y.569;  Speerv.BlalrsTllle, 
80  Pa.  8U  15U;  People  r.  Salem,  20  Mich.  452. 

9  Kohl  V.  United  States,  91  U.  S.  867;  see  Warren  v.  First  OlTlslon 
etc.  1»  Minn.  3»4. 

10  East  Tenn.  etc.  R.  R.  Co.  v.  Love,  3  Read,  63;  Glesy  v.  Cln.  ete. 
B  R.  Co.  4  Ohio  St.  808;  San  Francisco  etc.  R.  R.  Co.  v.  Caldwell,  81 
Cal.  367;  Olcott  v.  Supervisors,  16  Wall.  678;  Bloomfleld  Gas  Co.  v. 
Ricbardsou,  63  Barb.  ti7;  Gray  v.  Liverpool  etc.  Rallw.  Co.  9  Beav. 

11  Withers  V.  Buckley,  20  How.  84;  Bohlman  v.  Green  Bay  etc  R.  R. 
Co.  ai>  Wis.  105;  Colton  v.  Rossi,  9  Cal.  5»5;  Avery  v.  Fox,  1  Abb.  U.  tt. 
246;  Cameron  v.  Supervisors,  47  Miss.  264. 

§  92.  Delegation  of  the  po'werto  corporations.— 
The  power  of  eminent  domain  may  be  exercised  by  the 
state  itself,  or  the  state  may,  in  its  discretion,  exercise 
the  power  throngh  its  public  officers,  or  agents,  or  through 
public  or  private  corporations,  or  private  individualfl.^ 
Thus,  corporate  bodies  have  been  authorized  to  take  pzi> 
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▼ate  property  for  the  purpose  of  making  public  higbways, 
turnpike  roads  and  canals,  of  erecting  wbarves  and  ba- 
sins, of  establishing  ferries,  of  draining  swamps  and 
marshes,  and  of  bringing  water  to  cities  and  villages.^ 
So,  it  is  well  established,  that  the  legislature  may  author- 
ize railroad  companies  to  take  the  necessary  private 
property  to  the  use  of  their  roads  m  irwitum.^  And  the 
delegation  of  the  po.wer  may  be  made  by  a  general  act 
providing  for  the  creation  of  an  indeHnite  number  uf  cor- 
porations;^ and  the  agency  employed  may  even  be  a 
corporation  created  under  the  laws  of  another  state.^  But 
statutes  delegating  the  right  of  eminent  domain  to  corpo- 
rations are  not  to  be  extended  by  implication,  and  must 
be  strictly  complied  with;^  and  the  power  granted  must 
be  strictly  pursued.''  If  a  doubt  remains  as  to  the  extent 
of  the  power  after  all  reasonable  intendments  in  its  favor, 
it  will  be  solved  adversely  to  the  claim  of  power.  ^  Au- 
thority in  a  city  charter  to  ''take  private  property  for 
opening,  altering  and  laying  out  any  street,  lane,  avenue, 
alley,  public  square,  or  other,  public  grounds,"  confers 
no  power  to  condemn  property  on  which  to  erect  a  city 
prison.* 

1  West  River  Bridge  Co.  v.  Dlx,  6  How.  M7;  Harbeck  «.  Toledo,  11 
Ohio  St.  2l!i;  Mercer  v.  Pittsburg  etc.  R.  R.  Co.  S6  Pa.  St.  9»:  Ash  v. 
CummlugM,  60  N.  H.  691 ;  Weir  r.  St.  Paul  etc.  B.  R.  Co.  18  Mlau.  l.M: 
III  re  Fuwler.  ftJ  N.  Y.tiO;  Easteru  R.  11.  Ca  o.  iiudtou  etc.  U.  B.  Ill 
KaiM.  I'Jd;  16  Am.  B.  13. 

2  Beekman  v.  Saratoga  etc.  R.  R.  Co.  3  Paige,  44, 73;  Johnson  «. 
Utica  Water  Works  Co.  bfBarb.  416:  Inhabitants  ut  Way  land  v.  County 
Couiinissioiiei's,  4  Gray.&OU:  Iledd:ill  r.  Bryan,  14  Md.  444;  Petitiuu  of 
Mt.  W'ashiiik'tou  Roud  Co.  36  N.  U.  134;  Uildrcih  v.  City  uf  LowtU, 
11  Gray,  345;  Reeves  v.  Wood  County,  8  Oaio  St.  338;  Barrin^iun  v. 
Neu£»e  River  etc.  Co.  ti!)  No.  Car.  liio;  Curry  v.  Mt.  Sterling.  16  111.  aiO; 
East  Si.  Luuis  r.  St.  John,  47  lil.  4«i3:  Patterson  v.  yiisn.  en:,  liouui  Co. 
8  Dill.  4o6;  Re  Corp.  of  Uaddei'sfield  etc.  Law  R.  la  Ch.  App.  »2. 

3  Brown  v.  Beatty,  34  miss.  227;  Secombe  v.  Railroad  Co.  23  WalL 
108;  Bradley  v.  New  York  etc.  R.  R.  Co.  21  Conn.  2H4:  Scudder  v, 
Trenton  Falls  Co.  Kaxt.Ch.  694;  Swan  v.  Willianu,  2  Mien.  4:^7;  Uray 
V.  Liverpuul  etc.  Raiiw.  Co.  9  Beav.  Stfl. 

4  BuSalo  etc.  R.  R.  Co.  v.  Brainard,  9  N.  T.  100. 

5  Matter  of  Townsend,  3.<)  N.  T.  171. 

6  Trnmpler  v.  Bernerly,  39  Cal.  490;  New  York  etc.  R.  B.  Co. «. 
Kip.  4(i  N.  Y.  646:  Iruu  B.  B.  Co.  v.  Jroiiton.  1 )  Ohio  St.  2!I9;  iNxiplu  «. 
Bnf;btoii,  lu  Mich.  67;  Leslie  v.  St.  Luuis,  47  Mo.  414;  Dennis  v.  Uugiiea* 
8Uy.Cau.Q.B.444. 
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7  Stftte  p.  Jersey  Cftr,  1  Dntrh.  9l»;  Proprteton  v.  Kashna  etc.  R. 
R.  Co.  1U4  Mass.  1;  Webb  «.  liiiuchester  etc.  Railw.  Go.  4  Mylne  A  G. 
11€;  Lee  p.  Milner,  2  Mees.  &  W.  8:^4. 

8  New  York  etc.  R.  R.  Co.  v.  Kip.  46  N.  Y.  MS. 

9  East  St.  Louis  r.  St.  Jobn,  47 IIL  463;  and  see  West  River  Brldj^ 
Co.  V.  JOix.  6  How.  507, 515. 

§  93.  Property  must  be  taken  for  a  pnblio  use. 
—The  basis  of  the  enforcement  of  the  right  of  eminent 
domain  is  tlie  necessity  for  the  public  use  ot  the  propertj, 
the  taking  of  which  is  sought  ;i  and  the  legislature  cannot 
■provide  for  the  appropriation  of  private  property  to  a 
mere  private  enterprise,  in  which  the  public  clearly  have 
no  interest. 3  But  in  order  to  constitute  a  public  une,  it  is 
not  necessary  that  the  proposed  improvement  should  di- 
rectly benefit  the  people  of  the  whole  state  :^  it  is  suf- 
ficient, although  the  direct  public  benefit  contemplated  be 
confined  to  a  particular  community .^  The  objects  and 
puriKirtes  of  railroads,  though  operated  by  private  com- 
]mnies,  are  of  a  public  character  and  in  furtherance  of 
public  interests;'^  and,  as  fostering  the  public  use,  aid 
;may  be  extended  to  the  construction  of  such  roads  by 
means  of  the  power  of  eminent  domain,  under  legisla- 
tive permission.^  Draining  for  sanitary  purposes  in  a 
public  use;  7  so,  land  taken,  in  a  city,  for  public  parks 
and  squares,  by  authority  of  law,  whether  advantageous 
to  the  public  for  recreation,  health,  or  business,  is  taken 
for  a  public  use;^  and,  in  some  of  the  states,  statutes  au- 
thorizing manufacturing  corporations  to  flow  back  water 
vOn  land,  have  been  sustained  on  the  ground  that  the 
means  of  promoting  manufactures  was  a  public  use.^ 
Taking  private  property  for  the  purpose  of  supplying 
towns  and  cities  with  pure  water,  is  clearly  a  public  use.'^ 
But  the  use  of  lands  for  the  purposes  of  rural  cemetery 
associations  is  private,  not  public,  and  a  statute  authorizing 
the  taking  of  lands  for  the  purposes  of  such  an  a8.Hociation, 
by  proceeding  in  invituniy  is  unconstitutional  and  void.ti 

1  Richardson  v.  Vt.  Cent.  R.  R.  Co.  2ft  Yt.  465;  Bankbearl  o.  Brown* 
S9  Iowa,  540;  Yuung  o.  Harrison,  tf  Ga.  130;  Lelsse  v.  St.  Louis  etc.  &• 
B.  Co.  2  Mo.  App.  iU5. 

Boons  Coup.— 11. 
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2  Brown  V.  Bestty,  S4  Min.  227;  UemphUi  Freight  Co.  v.  Hemidils, 
i  Cold.  419. 

3  See  United  States  v.  Bridge  Co.  6  McLeiui,  517;  Copelaodv. 
PaclcArd,  16  Fick.  217;  Mayor  etc.  v.  Bailey,  2  Denlu,  433. 

4  Matter  of  Bloomfleld  Gas  Light  Co.  v.  Uichardson,  63  Barb.  437. 

ft  Bradley  v.  N.  T.  etc.  R.  R.  Co.  21  Conn.  2<M;  Bloodqrood  r.  Mo- 
hawk etc.  R.  R.  Co.  18  Wend,  i);  GiUsoii  p.  AJatton,  5  Nev.  283;  Saa 
ITi-auclsco  etc.  R.  B.  Co.  r.  Caldwell.  31  Cal.  367. 

6  Rensselaer  etc.  R.  R.  Co.  v .  Davis,  43  N.  T.  137;  Shipley  v.  Bait. 
etc.  R.  R.  Co.  34  Md.  336:  Stockton  etc.  R.  R.  Co.  v.  Stockton,  41  CaL 
147:  Reed  v.  Louisville  Bridge  Go.  8  Biuth.  69;  Lodge  v.  Phila.  etc  B. 
B.  Co.  8  Fhila.  84ft. 

7  Olngley  v.  Boston.  100  Mass.  644;  Paterson  v.  Bauroer,  43  Iowa, 
477;  Draining  Co.  Case,  11  La.  An.  338;  Sessions  v.  CruukUton,  2U  Oido 
St.  84U;  Anderson  v.  Keams  Draining  Co.  14  Ind.  liW. 

8  Park  Comni'rs  v.  Williams,  01  111.  57;  Matter  of  Comm'rs  etc.  63 
Barb.  282;  Brooklyn  Park  Comm'rs  «.  Armstrong,  45  N.  Y.234:  see 
State  V.  Lefflngwell,  64  Mo.  458;  Higginsou  v.  Inhabitants  of  Mahant, 
U  Allen.  6307^ 

9  See  Todd  v.  Austin,  34  Conn.  78;  Great  Falls  Mannf.  Co.  «.  Fer> 
naId,47N.  11.444;  Arimond  v.  Green  Bay  etc.  Canal  Co.  31  Wis.  316: 
Boston  Mill  Dam  Co.  v.  Newman,  12  Pick.  467;  Sadler  p.  Langham,  34 
Ala.  811;  Att.-Oeu.  v.  Bvart  Booming  Co.  84  Mich.  46i;  west  Va. 
Transp.  Co.  v.  Oil  Co.  6  Va.  882;  but  see  Hay  v.  Cohoes  Co.  3  Barb.  42, 
47;  Tyler  v.  Beecher,  44  Vt.  648;  Looghbridge  v.  Harris,  42  Ga.  500. 

10  Burden  v.  Stein,27  Ala.  104;  Kane  r.  City  of  Baltimore,  15  Md. 
240:  Inhabitants  of  Way  laud  v.  County  Comm'rs,  4  Gray,  6U0;  Gardner 
V.  Trustees  of  Newburg,  2  Johns.  Ch.  162. 

11  Matter  of  Deansville  Cemetery  Assoc.  66  N.  T.  568;  but  compare 
Baich  V.  County  Comm'rs,  108  Ma88.106. 

§  94.  "Wliat  propeity  liable  to  eminent  domaixx. 
If  the  public  good  requires,  all  kinds'  of  property  are 
alike  subject  to  the  right  of  eminent  domain ;  ^  even  con- 
tracts and  legislative  grants,  which  are  beyond  the  reach 
of  ordinary  legislation,  are  not  exempt.^  Thus,  the 
powers  and  privileges  of  a  corporation,  including  every- 
thing which  constitutes  its  franchise,  are  subject  to  the 
same  sovereign  right  of  eminent  domain,  by  which  the 
property  and  rights  of  individuals  are  liable  to  be  taken 
and  appropriated  to  a  public  use.*  The  exclusive  right  to 
maintain  a  toll-bridge  within  certain  limits  is  a  franchise 
which  may  be  appropriated  for  the  public  good,  upon  just 
compensation  being  made  therefor.^  So,  the  lands  of  a 
railway  company,  not  actually  in  use,  or  not  absolutely 
necessary  for  the  enjoyment  of  its  franchises,  are  subject 
to  be  taken  under  the  exercise  of  the  right  of  eminent 
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domain.^  And  the  right  of  eminent  domain  may  be  exer- 
cised even  over  land  whicli  the  federal  government  holds 
as  general  proprietor;  ^  but  when  it  is  the  intention  of  the 
legislature  to  grant  a  power  to  take  land  already  appro- 
priated to  another  public  use,  such  intention  miiBt  be 
shown  by  express  words  or  by  necessary  implication.  ^ 
The  intention  will  not  be  implied  from  a  grant  of  power 
to  take  property,  made  in  general  terms.^ 

1  Crwipy  t>.  ITanover.  36  N.  H.  404;  Brocket  9.  Ohio  etc.  R.  K.  To. 
141*a.  8t.*^I:  W'iiLkiDS  r.  Walker  Co.  18  Tex.  565;  Mori'is  v.  Sclialls- 
vlUe  etc.  Raliw.  Co.  4  Bush.  4  (S:  Wi-llft  r.  Somerset  etc.  Kallw.  Co.  47 
He.  945;  Stone  v.  Commercial  Railw.  Co.  i»  Sim.  621. 

5  Piscatftqtia  Bridge  v.  New  Hamp.  Bridget  7  N.  H.  35;  Bonaparte 
9.  Camden  etc.  R.  B.  Co.  1  Bald.  2U5;  James  River  etc.  Co.  v.  Thomp- 
son, 3  Gratt.  27U;  New  York  etc.  R.  R.  Co.  v.  Boston  etc.  R.  R.  Co.  'M 
Conn.  196;  White  River  Tmnp.  Co.  v.  Vt.  Cent.  R.  R.  Co.  21  Yt.  6!'0. 

3  Bichmond  etc.  R.  R.  Co.  v.  Lonlsa  R.  R.  Co.  13  How.  71;  West 
Blver  Bridge  Co.  v.  Dlx,  6  id.  507 ;  Central  Bridtro  Co.  v.  (  ity  of  Lowell, 
4  Gray,  474;  Armington  v.  Town  of  Bamet,  15  vt.  745;  and  see  Noll  p. 
Ihibuque  etc.  R.  B.  Co.  32  Iowa,  66;  Sixth  Av.  R.  R.  Co.  v.  Kerr,  72  N. 
Y.S30. 

4  EnAeld  Toll  Bridge  Co.  v.  Hartford  etc.  R.  R.  Co.  17  Conn.  40; 
Bed  River  Bridge  Co.  v.  Mayor  etc.  1  Sneed,  176;  Central  Bridge  Corp. 
V.  City  of  Lowell,  15  Gray,  106. 

6  Peoria  etc.  R.  R.  Co.  v.  Peoria  and  Springfield  R.  R.  Co.  66  TIL 
174:  and  see  Bollona  Go's.  Case,  3  Blaud,  442;  New  York  etc.  R.  R.  Co. 
V,  iKWton  etc.  R.  R.  Co.  36  Couu.  196;  Grand  Rapids  etc.  R.  R.  Co.  v, 
Gmud  Kapids  etc.  R.  R.  Co.  35  Mich.  265;  State  v.  ilaston  etc.  R.  R.  Co. 
36  N.  J.  L.  181 ;  Worcester  etc.  R.  B.  Co.  v.  Railroad  Comm'rs,  118  Mass. 
361. 

6  United  States  v.  Bridge  Co.  6  McLean,  517. 

7  Inhabitants  of  Springfield  v.  Conn.  River  R.  R.  Go.  4  Cnsh.  63; 
little  Miami  etc.  R.  R.  Co.  v,  Dayton, 23  Otiio  St.  510;  Hickok  v,  Hlne, 
2i  id.  &2a;  Boston  etc.  R.  R.  Co.  v.  Lowell  etc.  R.  R.  Co.  124  Mass. 
368;  State  r.  Montclair  R.  R.  Co.  N.  J.  L.  328;  New  York  etc.  R.  R.  Co. 
9.  Boston  etc.  R.  R.  Co.  36  Couu.  Il6;  Cleveland  etc.R.  R.  Co.  v.  Speer, 
66  Pa.  St.  325. 

8  Matter  of  BnfTalo,  68  N.  T.  167;  Matter  of  N.  Y.  Cent.  etc.  R.  R. 
Ck>.  77  Id.  248;  Matter  of  N.  Y.  etc.  R.  R.  Co.  20  Hun,  201. 

§  95.  Nature  of  title  or  interest  acquired.— The 
general  rule  in  respect  to  property  acquired  by  the  exer- 
cise of  tbe  right  of  eminent  domain  is,  that  the  title 
thereto  remains  in  the  former  owner,  subject  to  the  use  of 
the  corporation  for  the  purposes  authorized;^  and  when 
the  particular  use  for  which  the  property  was  taken  is 
discontinued  and  abandoned,  the  owner  is  entitled  to 
zesome  the  possession  thereof;^  and  he  cannot  be  de« 
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prired  of  this  reversionary  interest  by  the  act  of  the  oor* 
poratiou,  nor  by  legislative  enactment,  without  compensa- 
tion.* But  if  the  use  requisite  to  the  public  is  such  as  to 
require  the  whole  thing,  the  same  principle  which  gives 
to  the  public  the  right  to  any  use,  gives  the  right  to  the 
entire  use,  upon  paying  adequate  compensation  for  the 
whole/  So,  corporations,  though  limited  in  their  du- 
ration, may  purchase  and  hold  land  in  fee;'  and  the 
property  so  acquired  may,  by  the  authority  of  the  legisla- 
ture, be  devoted  to  a  new  and  different  public  use,  after 
tbe  use  for  which  it  was  originally  acquired  has  been 
terminated,  or  tbe  land  may  be  aliened  by  the  corpora- 
tion.0  In  such  cases,  the  original  owner  has  received 
compensation  for,  or  has  voluntarily  granted,  the  whole 
fee,  and  he  has  no  reversionary  or  other  interest  in  the 
land."  In  construing  a  statute  authorizing  the  taking  of 
private  property  for  public  use,  it  will  not  be  implied  that 
a  greater  interest  or  estate  can  be  taken  than  is  absolutely 
necessary  to  satisfy  the  language  and  object  of  the  act;  > 
and  in  the  absence  of  express  words,  a  fee  will  not  be 
deemed  to  be  taken,  where  the  purposes  of  the  act  will  be 
satislled  by  the  taking  of  an  easement.^  But  the  legisla- 
ture has  the  constitutional  power  to  authorize  the  entire 
interest  of  the  owner  to  be  taken  for  public  use,  upon  the 
payment  of  a  just  compensation,,  if  it  deem  the  publio 
exigency  requires  it.^^ 

1  Dooaston  v.  Payne,  2  Black.H.  527:  State  v.  New  Boston,  11  N.  H. 
407;  UlHktf  v.  BlcU,  34  id.  2h2;  Itwit  v^  i<ow.  H  Mass.  W±  AJa.  etc.  R.  B. 

Co.  r.  Bu  ■ " 

BiLSli.  b7l 

JJl  i^OKljk  lif  «M^  A'v  •    A  •  a  •    A  \^\f^*\j  V  AM^tm  A  WSJ 

V.  Oil  Creek  etc.  K.  a.  Co.  8  PUUa.  dott. 

2  Gravel  Road  Co.  v.  Renfroe,  58  Ho.  265;  Hastings  v.  Barlinfftoo 
etc.  R.  R.  Co.  3d  Iowa,  316;  Kellogg  v.  Malln,  50  Mo.  4J6;  and  seePro- 
prietors  etc.  v.  Naiiliua,  iU4  Mass.  1 ;  Piukerton  v,  Boston  etc.  B.  B.  Co. 
lUU  Id.  5.7. 

3  Heard  v.  City  of  Brooklyn,  60  N.  T.  243. 

4  Railroad  Company  r.  Davis,  2  Dev.  A  B.467;  and  see  Glesy  «• 

Ciu.  etc.  R.  R.  Co.  4  OUio  SL  3u8. 

5  NlcoU  r.  New  York  etc.  Railway  Co.  12  N.  T.  121,  128;  Dapee  v. 
Boston  Wiitfci-  Power  Co.  114  Mius.  37;  Heatli  v,  Barmore,  60  N.  f.  a03; 
Melsou  9.  flemiutf ,  56  lud.  810.  * 
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6  People  V.  Mich.  etc.  R.  R.  Co.  3  Mich.  496:  De  Yaralgne  v.  Fox,  S 
BlatcM .  JJ3 ;  Rexf  orU  v.  Knight.  1 1  N.  T.  »8, 

7  Henth  v.  Barmore,  M  N.  T.  303 :  and  sea  Troy  etc.  R.  R.  Co.  •• 

S otter.  42  Vt.2bo:  Coun.  etc.  R.  R.  Co.  v.  Holton,  32  id.  47:  Hasen  v. 
ostou  etc.  R.  R.  Co.  2  Gray,  574, 680. 

8  Park  Comm'rs  v.  Armstroi^,  45  N.  T.  234. 

9  Wash.  Cemetery  r.  Prospect  Park  etc.  R.  R.  Co.  68  N.  T.  801: 
Gliarp  V.  Speir.  4  Hill,  7ti. 

10   Dinsriey  v.  Boston,  100  Haas.  544;  Heytrard  v.  Uayor  etc.  7  N.  T. 
314;  Norlleet  v.  Cromwell,  70  No.  Car.  634. 

§96.  Owner  entitled  to  compensation. —The 
authority  to  take  private  property  for  public  use,  uuder 
the  riglit  of  eminent  domain,  can  only  be  exercised  on 
making  full  compensation  to  the  owner  for  the  land  or 
other  property  taken. ^  But  in  respect  to  compensation, 
there  is  a  distinction  between  a  taking  by  a  public  munici« 
pal  corporation,  as  a  state,  county,  or  town,  and  by  an 
individual  or  private  corporation. ^  In  the  former  case 
it  is  sufRoiont  if  an  adequate  remedy  is  provided,  which 
the  party  may  resort  to  on  his  own  motion  to  recover 
compensation ;  8  but  in  the  latter  case  it  is  not  enough 
that  a  provision  is  made  by  law  for  ascertaining  and  mak- 
ing compensation  after  the  taking  without  also  providing 
an  adequate  and  certain  fund,  from  which  the  party  may, 
at  some  future  time,  be  compensated.^  In  respect  to  its 
real  estate,  a  private  corporation  is  entitled  to  the  same 
constitutional  protection  that  an  individual  would  be, 
and  the  property  of  neither  can  be  taken  for  public  use 
by  authority  of  the  legislature  unless  compensation  be 
made  therefor.^  The  right  to  use  the  water  of  a  stream  is 
property,  and  a  charter  provision  giving  the  corporation 
power  to  take  such  water  for  manufacturing  purposes, 
without  compensation  to  others  using  it  for  similar  pur- 
poses, is  unconstitutional.^  But  compensation  is  only 
necessary  when  private  property  is  to  be  taken;'  and 
since  there  is  no  private  property  in  the  waters  of  naviga- 
ble rivers,  or  in  the  shore  between  high,  and  low  water 
inark,^  the  legislature  may  authorize  the  land  below  high- 
water  mark  to  be  taken  for  a  public  use,  without  compen- 
sation to  the  riparian  owner.^    And  generally,  when  the 
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State  authorizes  a  corporation  or  an  individual  to  con< 
struct  roads  or  bridges  upon  its  own  property,  the  right 
to  proceed  without  compensation  is  implied.  ^<^  But  the 
legislature  may  not  authorize  a  corporation  or  an  individ- 
ual to  cut  off  a  spriug  of  water  below  high-water  mark  on 
a  navigable  river  without  compensation  to  the  riparian 
owner  for  the  injury  thereby  sustained. ^^  Nor  can  wild 
or  unimproved  lands  be  taken  for  public  use,  by  right  of 
eminent  domain,  unless  compensation  be  made  to  the 
owners.  13  And  an  act  of  congress  providing  that  tele- 
graph companies  may  construct  their  lines  over  post-roads, 
does  not  authorize  them  to  construct  their  lines  over  the 
right  of  way  of  railroad  companies  without  making  com- 
pensation therefor.^  The  proceedings  to  ascertain  the 
compensation  to  be  made  to  the  owner  of  property  taken 
for  public  use  are  usually,  if  not  universally,  prescribed 
by  statute,  and  the  mode  pointed  out  is  exclusive  of  any 
other.i^  And  the  provisions  of  the  statute  in  reference  to 
compensation  must  be  strictly  complied  with,  or  no  title 
can  vest  under  the  provisions  authorizing  the  taking  of 
the  property.is  But  the  right  to  compensation  may  be 
waived;  ^^  and  a  failure  to  claim  damages  for  lands  taken, 
within  a  reasonable  time  limited  by  law  for  that  purpose, 
operates  as  a  waiver,  to  the  extent,  at  least,  that  the  title 
to  the  lands  vests  without  the  payment  of  damages;  ^'  but 
merely  permitting  a  corporation  to  enter  upon  land  and 
to  commence  the  erection  of  works,  without  objection,  is 
'not  a  waiver  of  the  right  of  compensation  for  the  land 
taken.  IS  If,  however,  the  works  are  completed,  or  large 
expenditures  have  been  made  thereon,  upon  the  faith  of 
such  apparent  acquiescence,  the  owner  cannot  reclaim  the 
land,  or  enjoin  its  use  by  the  corporation.^^  A  squatter, 
or  one  who  is  merely  in  the  i)ossession  of  land  without 
title  or  interest,  is  not  entitled  to  compensation  on  the 
taking  of  the  land  for  public  use.^*^  A  corporation  or 
public  body  empowered  by  law  to  require  the  owner  of 
land  to  sell  or  surrender  it  at  an  appraised  value  may  b^ 
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permitted  to  discontinue  proceedings  instituted  by  them 
to  acquire  title  at  any  time  before  the  title  is  acquired, 
and  the  rights  resulting  therefrom  have  become  vested  in 
the  property-holder.^^  DuC  wliere  the  proceedings  are 
abandoned  bocMUse  the  price  assessed  is  unsatisfactory, 
the  corporation  instituting  such  proceedings,  must  answer 
to  the  owner  for  all  damages  occasioned  by  them.^^ 

1  See  withers  v.  Buckley,  20  How.  84;  Beitenbangh  v.  Chester 
Valley  Railw.Co.  21  Viu  8C.  lOU:  Cralj;  o.  Rochester  etc.  B.  B.  Co.  39 
Barb.  4U;  Coltoii  v.  Kossl.  i)  Cal.  5!  5;  Galloway  r.  Mayor  etc.  Law  B. 
1  if.  L.  34;  Beg.  V.  i:a>ierii  Counties  BaUw.2Q.  U,iUl;  Big^f  v.  Corp. 
of  Loiidou.  Law  B.  13  Eq.  376. 

2  Lowereo  c.  Newark,  3S  N.  J.  L.  151. 

3  Lafayette  v.  BnMi,  19  Inrl.  326:  Camui  v.  Shattnck,  24  Cal.  427; 
McCauu  r.  County,  7  id.  121 ;  Comm'rs  etc.  v.  Bowie,  34  Ala.  461 ;  Bex- 
ford  V.  Kuisrht,  1 1  N.  Y.  3U.5;  Asli  r.  Cummiugs,  50  N.  II.  5Jl.  Compare 
Kceue  v.  liriatol,  2tt  Fa.  St.  46;  Cameron  v.^upenrisors  etc.  47  Miss. 
2i>4. 

4  White  V.  NaflhvIUe  etc.  B.  B.  Co.  7  Heisk.  518;  Avery  v.  Fox,  1 
Abb.  U.  S.  24ii;  Ash  v.  Cnmmiugs,  50  N.  H.  5J1;  Bohlniau  v.  Given  Bay 
etc.  B.  B.  Co.  30  Wis.  105.  Compare  Chapman  «.  Gates,  54  N.  Y.  13^; 
Johnston  v.  Joiict  etc.  B.  B.  Co.  23  111.  2U2. 

5  Miller  r.  N.  Y.  etc.  B.  B.  Co.  21  Barb.  513;  White  Blyer  Tump. 
Co.  V.  Vi.  Cent.  B.  K.  Co.  21  Vc.  5M.  See  Albany  etc.  B.  B.  Co.  v.  Brow- 
nell.  24  N.  Y.  IH5. 

6  Harding  r.  Stamford  Water  Co.  41  Conn.  87;  and  see  Barclay  etc. 
Co.  V.  lugliain,  S6  Pit.  St.  Iu4;  Gardners.  Trustees  etc.  2  Johus.  Ch.  163; 
Trenton  AYater  Power  Co.  v.  Baff,  86  N.  J.  L.  335;  Bush  v,  Trowbridge 
Water  Works  Co.  Law  B.  19  Eq.  29L 

7  See  Young  r.  Harrison,  6  Ga.  130;  Bennett  v.  Boyle^JO  Barb.  551; 
Birbards  r.  Si-arborough  Tublic  Market  Co.  23  Eag.  L.  &  £4.  343. 

8  Trustees  of  Brook  haven  r.  8trongr,60  N.  Y.  56;  Marthi  v.  Wad- 
deli.  Iti  I'uterri,  367;  'ietichemacber  v.  Thompson,  is  Cal.  21. 

9  Gould  0.  Hudson  Biver  B.  B.  Co.  6  N.  Y.  522. 
10   Penn'a  B.  B.  Co.  v.  New  York  etc.  B.  B.  Co.  23  N.  J.  Eq.  157;  see 


B.5d6. 

11  Lehigh  Valley  B.  B.  Co.  v,  Trone,  28  Pa.  St.  206. 

12  Wallace  r.  Rarlenowefski,  19  Barb.  118. 

13  Southwestern  B.  B.  Co.  v.  Telegraph  Co.  46  Ga.  44;  Atlantic  Tel. 
Co.  V.  Chicago  B.  B.  Co.  6  Biss.  158. 

14  Sower  r.  Phlhulclphia,  35  Pa.  St.  231;  Eldemlller  v.  Wyandotte 
Clry,2  Dill.  37«;  People  v.  Jefferson  County  Court,  53  Barb,  lau:  Gar- 
riMiu  r.  New  York,  21  Wall.  1H6;  Cnshraan  v.  Smith,  34  Me.  247;  Hovey 
r.  Mavo,  43  id.  322;  I'higg  v.  Worc^tfter,  13  Gray,  601;  Beock  v.  Newark, 
83N.J.  L.  129. 

15  Stacey  v.  Vt.  Cent.  B.  B.  Co.  27  Vt.  39;  Preble  r.  Portland,  45  Me. 
241;  Trmiipler  r.  Benierly.  39  Cal.  4  0:  Dnfflcld  r.  Detroit,  15  Mich. 
474;  Welker  v.  Potter.  IS  Ohio  St.  uo;  Nichols  v.  City  of  Brldjrepopt,  23 
Conn.  180;  Benett  r.  City  of  Buffalo,  17  N.  Y.  S83;  Dennis  v.  Hughes,  8 
Up.  Can.  Q.  B.  444. 
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'  16  Bee  Kent  V.  Wallingford,  43  Yt.  651. 

17  Nelson  v.  Fleming.  M  Ind.  310. 

18  Evansville  etc.  R.  R.  Co.  v.  Grady,  6  Bush,  144. 

19  Goodwin  V.  Cin.  etc.  Canal  Co.  18  Ohio  St.  169. 

20  Ro»a  V.  Mo.  etc.  B.  B.  Co.  18  Knn.  124 ;  see  £x  parte  Winder,  Law 
B.  6  Cb.  Div.  &%. 

21  Matter  of  Comm*rs,  56  N.  T.  144 ;  and  see  State  v.  Hu^,  44  Mo.  116; 
Dimcau  v.  Louisville,  8  Bush,  flS;  Shaw  v.  ChHriestowii,  3  Allen,  538; 
Jolinson  V.  Almeda,  14  Cal.  106;  Rider  v.  Strvker,  63  N.  Y.  136;  but 
couipare  Waiter  v.  Kastern  Counties  Railw.  6  Hare,  5:)4;  Rex  v.  Com- 
mis'rs  etc.  4  Baru.  4k  AdoL  335;  Stoue  v.  Couimerciul  Railw.  Co.  4 
Hyhio  &  C.  122. 

22  Leisso  r.  St.  Louis  etc.  R.  R.  Co.  2  Mo.  App.  105:  a-d  see  Hullen 
v.Municipnllty.ll  Rob.(La.)ii7:  State  v.  Graves,  19  Md.  351;  Ro  Strath- 
more  Estates,  Law  R.  Id  Eq.  338. 

§  97.  Wliat  acta,  etc.,  constitute  a  "taking."— The 
constitutional  prohibition  against  taking  private  property 
for  public  uses,  without  just  compensation,  precludes  the 
acquisition  of  any  title,  easement,  or  permanent  appro- 
priation of  the  land,  from  the  owner,  without  an  actual 
payment  or  tender  of  a  just  compensation ;  i  but  a  survey 
and  other  preliminary  steps  to  the  acquisition  of  a  title, 
are  not  a  ''taking"  within  the  meaning  of  the  constitu- 
tion.3  So,  where  a  corporation,  in  constructing  its  works, 
injuriously  affects  adjoining  land,  this  is  not  a  "  taking  " 
of  it  for  public  use,  within  the  purview  of  the  constitu- 
tion.^ Vtut  a  serious  interruption  to  the  common  and 
necessary  use  of  property  may  amount  to  a  "  taking  *'  ;* 
as,  where  lands  are  actually  invaded  by  additions  of 
water,  earth,  sand,  or  other  materials,^  or  by  having  any 
artificial  structure  placed  on  them,  so  as  effectually  to 
destroy  or  impair  their  usefulness.  ^ 

1  Nichols  V.  Somerset  etc.  R.  B.  Co.  43  Me.  356;  Eaton  r.  Ra!]ro.ad 
Co.  51  N.  H.  504.  Compare  Eagle  «.  Charing  <;ross  R<ulw.  Co.  Law  R. 
2  Com.  r.  638;  Railroad  Co.  r.  Richmond,  1)6  U.  S.  521. 

2  Stewart ».  City  of  Baltimore,  7  Md.  500 ;  P0II7  v.  Saratoga  etc.  R.  B 
Co.  9  Barb.  44»;  Standish  v.  Mayor  etc.  1  Diew.  1 ;  15  Eug.  L.  &  Eq.  255* 

3  Radcliff  r.  Mayor  etc.  4  N.  Y.  195;  Sabin  r.  Vt.  Cent,  R.  R.  Co.  25 
Vt.  363;  Callender  v.  Marsh,  1  Pick.  4 18;  Matter  of  ILuuilton  Avenue, 
14  Barb.  405;  Bradley  v.  Kew  York  etc.  R.  R.  Co.  21  Couu.  294;  Trans- 
poitatiou  Co.  0.  Chicago,  ii9  U.  S.  035* 

4  Cnshman  v.  Smith,  34  Me.  247;  Pumpelly  p.  Oreen  Bay  Co.  •! 

WaU.  166. 

5  Eaton  V.  Railroad  Co.  51  N.  H.  504;  Arimoud  v.  Oreeu  Bay  Co.  H 
Wis.  816. 

6  Pumpelly  v.  Green  Bay  Co.  13  Wall.  166. 
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CHAPTEB  IX. 

ULTRA  VIRES. 

i  16.  Kfttnre  of  the  doctrine  of ,  In  Renerat 
I  W.  Application  of  Uie  doctrine  to  contracts,  generally. 
f  100.  Contracts  lu  violation  of  statnte,  or  public  policy. 
S  101.  Relation  of  tbe  doctrine  to  executed  contracts. 
f  102.  Instances  of  the  application  of  the  doctrine. 
I  103.  Instances  of  transactions  not  ultra  vires, 
i  lol.  Effect  of  estoppel,  or  ratlAcatiou,  on  transactions  ultra 
viresm 

S  98.  Nature  of  the  doctrine  of,  in  general.^-The 
expr«98RioD,  '*  ultra  r/re<,"  is  "  th«  modem  teclmical  des- 
ignation, in  tlie  law  of  corporations,  of  acts  beyond  tbe 
scope  of  their  lowers,  as  delined  by  their  charters  or  acts 
of  incorporation.'*^    The  expression  also  applies  to  the 
act  of  a  corporation  in  exercising  its  corporate  powers  in 
a  mode  different  from  that  i)rescribed  by  the  t**rm»  of  the 
grant.:'    It  ia  a  concise  and  convenient  form  by  which  to 
indicate  the  unauthorized  action  of  artiiicLil  persons  with 
limited  powers.'    The  acts  of  a  corporation  may  be  ultra 
rire^,  and  yet,  not  illegal;'*  and  generally,  when  arts  of 
corporations  are  spoUen  of  as  as  ultra  vires,  it  is  not  in- 
tended that  they  are  unlawful,  or  even  such  as  the  cor- 
l>orution  cannot  perform,  but  merely  those  which  are  not 
within  tbe  powers  conferred  upon  the  corporation  by  the 
act  of  its  creation. A    The  term  is,  however,  used  in  difler- 
ent  senses,  and  this  should  be  kept  in  mind,  when  a  ques- 
tion arising  out  of  dealings  with  a  corporation  is  under 
consideration.*    Thus,  a  corporate  act  is  said  to  be  vltra 
vire$t  first,  when  it  is  not  within  the  scope  of  the  powers 
of  the  corporation  toi>erform  it  under  any  circumstances, 
or  for  any  purpose;  or,  second,  with  reference  to  the  rights 
of  certain  parties,  when  the  corporation  is  not  authorized 
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to  perform  it  without  their  coDAent;  or,  third,  with  refer- 
ence to  Bome  Bpecitic  purpose,  when  it  is  not  authorized 
to  perform  it  for  that  purpose,  although  fully  withiu  the 
Bcope  of  the  general  powers  of  the  corporation,  with  the 
conneut  of  the  parties  intereHted,  or  for  some  other  pur- 
pose. ^  In  general,  if  a  corjiorate  act  can  be  shown  to  be 
ultra  vires  in  the  sense  first  mentioned,  the  plea  of  ultra 
rfret  is  available,  even  to  the  corporation  itself,  without 
regard  to  the  circumstances  under  which  the  alleged  per- 
formance took  place;  *  but  when  it  is  objected  that  the  act 
is  ultra  riresiu  the  second  or  tbird  sense,  Bi)ecial  facts  may 
exist  which  meet  and  overthrow  the  defense.^  Tbedoctrine 
of  ultra  vires  is  of  modnrn  growth,  and  is  the  creature 
purely  of  judicial  decision.  ^®  In  England,  the  «loi*trine 
has  been  carried  farther  than  the  courts  in  this  country 
have  been  disposed  to  extend  it;^^  and  the  latter  courts 
now  favor  a  far  more  liberal  ride  in  regard  to  transactions 
ultra  vires  than  formerly. ^^ 

1  2  Pouv.  Diet.  620;  and  see  Qrlsg  «.  Foote,  4  Allen,  105;  BI»K'1I  v. 
Mich.  etc.  R.  K.  Co.  22  N.  Y.  258;  l^t  AuKllnn  Ruilw.  Co.  v.  h^nsuim 
CuuuCied  Railw.  Co.  11  Com.  B.7i5;  5  Am.  Law  Bvv.  272. 

2  McSpeilon  V.  Mayor  etc.  20  How.  Pr.  3%;  7Bo8W.601;  Matthews 
V.  Skluker,  U2  Mo.  32». 

3  Nat.  Penibcrton  Bank  v.  Porter,  125  Mass.  333. 

4  BiK<(ell  V.  Mlrli.  eW.  K.  R.  Co.  22  N.  Y.  258;  and  see  Rlcbe  «.  Ash- 
bm-y  Railw.  etc.  Co.  Law  R.  7  H.  L.  653. 

5  Whitney  Arms  Co.  r.  Barlow,  63  N.  Y.  63, 68;  and  compare  Taylor 
V.  Chlciiesier  elc.  Railw.  Co.  Law  R.  2  £x.  356. 

6  See  Blssell  v.  Mich.  etc.  R.  R.  Co.  22  N.  Y.  258;  Farmers'  Bank  v. 
Detroit  etc.  R.  R.  Co.  17  Wis.  372;  Vaudall  v.  Soulli  Dock  Co.  40  CaJ.  83. 

7  Mcpherson  V.Foster,  43  Iowa,48;  Miners' Ditch  Co.  v.  Zeilerbacli* 
37  Cal.  543. 

8  Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.  543. 

9  Monument  Nat.  Bank  v.  Globe  Works,  101  Mass.  57;  3  Am.  R. 
322;  Toledo  etc.  R.  R.  Co.  v.  Rodrigues,  47  III.  188;  Milnor  v.  N.  Y.  etc. 
R.  R.  Co.  M  N.  Y.  SUJ;  State  Board  v.  Citizens'  Street  Raiiw.  Co.  47  lud 
4u7;  Southern  Life  Ins.  Co.  v.  Lanier,  ft  Fia.  iiO;  Bank  of  So.  Car.  w. 
Hummuud.  i  Rich.  2tii. 

10  See  Green's  Brlce's  Ultra  Vires,  (2nd  ed.)  vll,  Ix;  Commonw.  «. 
ArrlRon.  15  Ser^.  &  R.  1'27;  Binney's  Ca.se,  2  Bland.  99;  Fearce  v.  Madi- 
son clc.  R.  R.  Co.  21  tfow.  441 :  Colmau  v.  Eastern  Counties  Railw.  Co. 
10  Heav.  I ;  East  Anglian  Railw.  Co.  v.  Eastern  Counties  Raiiw.  Co.  11 
Com.  B.  775. 

1 1  See  Crampton  r.  Varna  Railw.  Co.  Law  R.  7  Ch.  563;  Slurewshnry 
etc.  Ruilw.  Cu.  r.  N.  W.  Railw.  Co.  6  U.  L.  Cas.  113;  Rlche  v.  Ashburj 
fUilw.  etc.  Co.  Law  R.  7  U.  L.  653. 
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12  8ee  Batlwaj  Co.  v.  McCarthy,  96  IT.  S.  296;  Hard  v.  Oreen.  17  Him, 
tn;  State  Board  v.  Citizens'  Street  B.  B.  Co.  47  Ind.  407;  OU  Creek 
etc.  B.  B.  Co.  9.  Peun'a  Traosp.  Co.  89  Fa.  St.  160. 

§  99.  AppUoatioii  of  the  doctrine  to  contracts 
generally .— As  a  general  rule,  a  contract  entered  into  bj 
a  corporation,  which  is  entirely  foreign  to  the  objects  and 
purposes  of  its  creation,  is  void,  for  want. of  power  over 
the  subject.  1  Such  contract,  though  under  the  corporate 
seal,  regularly  affixed,  does  not  bind  the  corporation,  if 
it  clearly  appear  that  the  legislature  meant  that  such  a 
contract  should  not  be  made;^  but  the  rule  is  otherwise 
where  the  corporation  contracts  with  reference  to  a  sub- 
ject within  its  powers,  although  in  so  doing  it  exceeds 
those  powers.'  A  corporation  which  exceeds  its  powers 
in  loaning  money  for  two  years  instead  of  one,  and  upon 
note  and  mortgage  instead  of  bond  and  mortgage,  may, 
nevertheless,  maintain  an  action  upon  the  securities.^ 
8o,  if  a  corporation,  in  excess  of  its  powers,  receives 
money  on  the  condition  that  it  is  to  be  returned  unless  a 
certain  additional  amount  is  received  by  it  within  a  cer- 
tain time,  and  the  condition  is  broken,  an  action  will  lie 
to  recover  the  money .^  Where  a  corporation  buys  more 
land  than  the  law  allows,  this  is  a  wrong  which  can  only 
be  inquired  into  by  the  state,  and  the  corporation  does 
not  thereby  lose  its  rights  as  against  trespassers.  >  Bonds 
of  a  railroad  company  are  not  rendered  void  in  conse- 
quence of  being  secured  by  a  mortgage  which  the  com- 
pany may  have  had  no  authority  to  execute.  ?  The  viola- 
tion of  its  charter  by  an  incorporated  bank,  in  circulating 
as  currency  notes  or  bills  not  payable  on  demand,  does 
not  invalidate  a  contract  made  by  the  bank  with  other 
parties,  in  which  the  circulation  of  sucli  notes  or  bills  is 
involved.'  And  though  a  bank  violate  its  charter  by 
taking  more  than  a  certain  interest,  a  note  securing 
higher  interest  is  not  void  as  being  a  contract  which  the 
bank  had  no  authority  to  make.^  But  owning  and  navi- 
gating steamships,  being  a  distinct  business  from  docking 
and  repairing  such  vesselSi  a  corporation  formed  solely  iqt 
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tbe  latter  bnsiness  cannot  lawfully  engage  In  tbe  fotmef; 
and  a  subscription  by  Bucb  a  corporation  to  the  stock  of  a 
corporation  engaged  solely  in  tbe  former  business,  is  not 
enforceable.  ^<^  So,  a  company  incorporated  for  tbe  pur- 
pose of  establishing  and  conducting  a  line  of  vessels  for 
tbe  conveyance  of  passengers  between  certain  places, 
cannot  make  a  valid  contract  for  tbe  breaking  of  ice,  and 
tlie  towing  of  vessels  through  tbe  track  broken,  to  an* 
other  place.^^  Nor  can  a  corporation,  authorized  by  its 
charter  to  boom  lumber  and  receive  toll  therefor,  recover 
toll  for  driving  lumber. ^^  So,  where  two  railroad  com- 
panies, without  authority,  assumed  to  consolidate  into 
one,  and  bought  a  steamboat  to  run  in  connection  with 
their  road,  notes  given  for  the  purchase  were  declared 
void,  and  the  holder  was  not  permitted  to  recover  on 
them  against  the  corporations.^^  And,  as  a  general  rule, 
parties  contracting  with  corporations  are  chargeable  with 
notice  of  their  powers,  and  tbe  limitations  upon  them, 
and  cannot  plead  ignorance  in  avoidance  of  the  defense 
of  ultra  viresM 

1  Beach  r.  Fnlton  Bank,  3  Wend.  573;  Rock  Rlyer  Bank  v.  Slier- 
troorl,  Hi  AVls.  230;  Wecklcr  r.  First  Nut.  Bank,  42  Md.  Mi;  Sniitli  p. 
Buffalo,  1  Slield.  493;  i9  Alb.  L.  J.  »fJ;  Bi*ooklyn  Gravel  Boad  Co. 
81a lighter.  33  lud.  i85:  Miners'  Ditcli  Co.  v.  ZeUerl>acli,  87  Cal.  643; 
Uattentley  o.  Eai-1  of  8beibume,  81  Law  J;  Cli.  87ft. 

2  Bateman  v.  Mayor  etc.  8  Hurl.  A  N.  323;  Mayor  etc.  v.  Norfolk 
Rallw.  Co.  4  £1.  ds  II.  397;  SoutJi  Yorksliire  Kailw.  etc.  Go.  v.  Gr«jat 
NorUi.  Itailw.  Co.  9  Ex,  6ft,  84. 

8  Littlewort  r .  Davis,  60  Miss.  403 ;  Haynes  r.  Covington,  13  Smedei 
A  M.  4U8;  Mouuiuent  Nat.  B:iuk  o.  GloOe  Worlds,  101  Mass.  57;  Pro- 
prietors of  City  Hotel  r.  Dickinson,  6  Gray,  686;  City  Fire  Ins.  Co.  v. 
CarruRi,  41  Ga.6b0;  Kilgore  v.  Bulkley,  14  Conn.  8(>J;  State  Board  v. 
Citizens^  R.  R.  Co.  47  Ind.  407;  Agar  v.  Athenaeum  Assoc.  Soc.  3  Com. 
B.  N.  S.  725;  Royal  British  Bank  v.  Turquaud,  6  £1.  &  B.  248. 

4  Germantown  etc.  Ins.  Co.  v.  Dheln.  43  Wis.  420;  28  Amb.  549; 
Compare  Herzo  r.  San  Francisco,  33  Cal.  134;  Life  Ins.  Co.  v.  Me* 
cliaoic  Fire  lus.  Co.  7  Wend.  31. 

ft   Morville  v.  Am.  Tract  Soc.  123  Mass.  129;  2ft  Am.  &.  40. 

6  Whitman  Min.  Co.  v.  B&ker,  3  Kev.  386:  and  see  Soath.  Life  Ins* 
Go.  r.  Lauler,  ft  Fla.  110;  Bank  of  So.  Car.  v.  Hammond,  J  Rich.  281. 

7  Phlla.  etc.  R.  R.  Co.  v.  Lewis,  33  Fa.  St.  33. 

8  Cannon  V.  McNab,  48  Ala.  99. 

9  Rock  River  Bank  o.  Sherwood,  10  Wis.  230:  and  see  Fleckner  v. 
V.  8.  Bank,  8  Wlieat.  338.  But  compare  Banic  of  U.  S.  «.  Wamner.  9 
Peters,  8»9;   Farmers'  etc.  Bank  v.  liairi»uu,  67  Mo.  503s  Jran 

^Bauk  9.  Burohardf  88  Tt.  846. 
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10  "Sew  OrleaiM  etc  Steamship  Co.  v.  Ocean  Drj  Dock  Co.  28  T^a. 
An.  173;  '2A  Am.  B.  M). 

1 1  r  enna.  etc.  Nav.  Co.  v.  Dandrldge.  8  Olll  A  J.  248 ;  Abbott  v.  Bait, 
etc.  Packet  Co.  1  Md.  Ch.  542;  hihI  Hee  Waldo  v.  Ghirrago  etc.  R.  B.  Co. 
14  Wis.  675;  Browu  r.  AViouiiiimmet  Co.  1 1  Allen,  3;JU:  vaudali  v.  Dock 
Co.  40  Cal.  83 ;  South  Wales  Bail w.  Co.  r.  Bedmoud,  10  Com.  B.  N.  8.  tfTfiw 

12  Bangor  Broom  Corp.  v.  Whiting,  29  Me.  123. 

13  Pearce  v.  Madison  etc.  B.  B.  Co.  21  How.  441. 

14  Bradrr.  Mayor  etc.  20  N.  T.  812;  Taft  v.  Plttsford,  28  Vt.  286; 
Franklin  Co.  o.  Lewlston  Institution  etc.  68  Me.  43;  2H  Am.  B.  tf: 
Boot  V.  Ooddard,  8  MuIiCan,  102;  £x  parte  Willlamsun,  Law  B.  S 
Ch.  309. 

§  100.  Contracts  in  violation  of  statute,  or  pub- 
lic policy.— Corporations,  like  individuals,  are  subject 
to  legislative  action;  1  and  contracts  made  by  them,  the 
making  of  which  is  expressly  prohibited  by  statute,  are 
BO  far  void  that  actions  cannot  be  maintained  on  them,^ 
although  the  statute  does  not  in  terms  declare  that  such 
contracts  shall  be  void,  but  merely  prescribes  a  penalty 
for  making  them.'  A  note  made  by  a  corporation  in  vio- 
lation of  a  law  forbidding  corporations  to  make  notes  of 
a  certain  description  is  void,^  even  in  the  hands  of  a 
bonajide  holder;  ^  and  a  guarantee  of  such  a  note  is  like- 
wise void.0  But  the  making  of  a  single  loan  in  good  faith 
is  not  a  violation  of  an  act  prohibiting  the  keeping  of  an 
office  of  discount  and  deposit  for  the  transaction  of  busi- 
neasJ  And  a  single  contract  made  by  a  corporation  for 
the  purchase  of  goods  is  not  a  violation  of  a  statutory 
provision  that  **  no  corporation  shall  engage  in  mercan- 
tile or  agricultural  business,  nor  in  commission,  broker- 
age, stock-jobbing,  exchange,  or  banking  business  of  any 
kind."  •  "When  the  statutory  restrictions  upon  the  exer- 
cise of  corporate  powers  is  in  respect  only  to  the  extent 
or  quantity  allowable,  the  transaction  may  be  sustained 
np  to  the  limit,  and  held  void  as  to  the  excess."  Con- 
tracts in  violation  of  public  policy,  whether  made  by  cor- 
porations or  by  individuals,  are  void,  and  will  not  be 
enforced  by  the  courts.^®  Thus,  any  agreement  to  Influ- 
ence the  action  of  the  directors  of  a  corporation,  for  the 
benefit  of  others,  and  to  the  prejudice  of  the  company,  is 
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void  as  against  public  policy;  ^^  bo,  of  a  contract  of  a 
coiporatioD  tending  to  prevent  the  extension  of  a  rival 
corporation's  charter;  ^^  and  so  of  an  agreement  between 
a  corporation  and  state  inspectors,  tliat  the  former  may 
retain  a  portion  of  the  fees  chargeable  for  inspection,  in 
consideration  of  its  forbearing  to  make  efforts  to  procure 
a  repeal  of  the  inspection  law.^ 

1  Blair  v.  Perpetual  Ins.  Co.  10  Mo.  661;  State  v.  Mattiews,  44  Id. 
633;  Paiue  p.  Baldwin,  3  Smedes  &  M.  661:  People  v.  State  Ins.  Co.  19 
Mich.  3Hr2.    compare  Blclunond  Bank  v.  Bobinsun,  42  Ale.  689. 

2  Smith  V.  Morse,  2  Cal.  634;  Hayden  v. Davis,  3  McLean,276;  Utlca 
Ins.  Co.  0.  Scott,  19  Johns.  1;  EuU  v.  Mitchell.  25  Oa.  704;  Morris  etc.  R. 
B.  Go.  V.  Sussex  B.  B.  Co.  20  N.  J.  Eq.  642;  State  v.  Krebs,  64  No.  Car. 
604;  and  see  Chambers  v.  Manchester  etc.  Bailw.  Co.  6  Best  A  Smith, 
SSHi  South  Wales  Bailw.  Go. «.  Bedmond,  10  Com.  B.  N.  S.  675. 

3  Cincinnati  etc.  Ins.  Go.  9.  Bosenthal,  65  BL  86;  Learittv.  Palmer 
IN.Y.19. 

4  Davis  o.  Bank  of  Blver  Balsln,  4  McLean,  387 ;  Boot  v.  Wallace.  4 
Id.  8.  Compare  Lawier  «.  Walker,  18  Ohio,  151 :  McGehee  «.  Powell,  8 
▲la.  827 ;  N.  T.  etc.  Trust  Co.  v.  Helmer,  77  N.  Y.  64. 

6  Boot  V.  Ooddard,  3  McLean,  102;  Halstead  v.  Mayor  etc.  6  Barb. 
218.   Compare  Monument  Nat.  Bank  v.  Globe  Works,  101  Mass.  67. 

6  Swift  V.  Beers,  8  Denlo,  70;  and  see  Tylee  o.  Yates,  3  Barb.  222. 

7  Suydam  v.  Morris  Canal  etc.  Co.  6  Hill,  217;  and  see  Potter  v. 
Bank  of  Ithlca,  7  id.  630. 

8  Graham  v.  Hendricks,  22  La.  An.  623;  and  see  Steam  Nav.  Co.  v. 
Weed,  17  Barb.  378. 

9  Fanners'  etc.  Bank  o.  Harrison,  67  Mo.  603.  Compare  Osaipee 
etc.  Manuf .  Co.  v,  Canney,  64  N.  U.  296. 

10  Agricultural  Bank  v.  Bobinson,  24  Me.  274;  Marshall  o.  Bait.  ete. 
B.  B.  Co.  16  How.  314;  Ohio  Life  Ins.  etc  Go.  v.  Merchants'  etc  Trust 
Co.  11  Humph.  1. 

11  Davison  r.  Seymour,  1  Bosw.  88;  Bliss  v.  Matteson,  62  Barb.  335; 
S.C.45N.Y.  22. 

12  State  V.  Hartford  etc  B.  B.  Co.  29  Conn.  638. 

13  Beed  r.  Tobacco  Warehouse  Co.  2  Mo.  App.  82.  Compare  Edge* 
ware  Highway  Board  v.  Harrow  etc.  Gas  Co.  Law  B.  10  Q.  S.  92. 

§  101.  Relation  of  the  doctrine  to  executed  con- 
tracts.—When  a  contract,  strictly  ultra  vires^  is  merely 
executory,  a  corjraration  cannot  be  held  bound  by  it.^ 
But  where  contracts,  made  by  or  with  corporations,  are 
not  tainted  by  fraud,  or  expressly  prohibited  by  statute, 
and  have  been  fully  or  even  partially  executed,  so  that 
it  would  be  unjust  to  allow  a  repudiation  thereof  by  either 
party,  the  defense  of  ultra  vires  will  not  be  sustained  by 
the  courts.^   The  defense  should  not  as  a  general  rule  pre- 
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vail,  whether  interposed  for  or  against  a  corporation^ 
when  it  would  not  advance  justice,  but  on  the  contrary 
work  a  legal  wrong.^  Therefore,  if  a  corporation  has  en- 
tered into  a  contract,  which  has  been  fully  executed  on 
the  other  part,  and  nothing  remains  but  the  payment 
by  the  corporation  of  the  consideration,  it  will  not  be  al- 
lowed to  set  up  that  the  contract  was  ultra  vires;  *  and  one 
who  has  received  from  a  corporation  the  full  consideration 
of  his  engagement  to  pay  money,  either  in  services  or 
property,  cannot  avail  himself  of  the  objection  that  the 
contract  thus  fully  performed  by  the  corporation  was  ul" 
tra  vireSf  or  not  within  its  chartered  privileges  and  pow- 
ers.^ If  work  is  done,  or  goods  are  furnished,  to  enable  a 
corporation  to  carry  into  effect  the  purposes  of  its  creation, 
and  such  services  or  such  goods  are  accepted  by  the  cor- 
poration, and  the  whole  consideration  is  executed,  pay- 
ment cannot  be  refused  by  the  corporation  upon  the 
ground  that  the  contract  was  not  under  seal.^  Kor  can  a 
corporation  recover  back  money,  paid  by  the  directors, 
from  one  who,  at  the  request  of  the  directors,  has  fur- 
nished goods  to  the  corporation,  although  the  purchase 
may  have  been  wholly  ultra  vires  J  Where  a  corporation 
has  accepted  the  benefit  of  a  loan,  it  cannot  avoid  liability 
upon  a  mortgage  given  to  secure  its  payment,  by  repudi- 
ating the  authority  of  those  who  contracted  the  loan.^ 
And  the  doctrine  of  ultra  vires  cannot  be  carried  to  the 
extent  of  requiring  one  who  honestly  lends  money  to  a 
corporation  for  proper  purposes,  to  see  that  the  money  is 
not  applied  to  other  purposes. <^  Contracts  openly  made 
by  the  officers  of  a  corporation,  and  within  the  knowledge 
of  the  corporators,  who  have  acquiesced  in  and  received 
the  value  of  them,  are  binding  upon  the  corporation, 
although  not  expressly  authorized  in  its  charter.^^  On  the 
other  hand,  in  actions  by  corporations  upon  contracts, 
when  it  is  a  simple  question  of  capacity  or  authority  to 
contract,  arising  either  on  a  question  of  regularity  of  or- 
ganization, or  of  powers  conferred  by  the  charter,  a  party 
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who  has  had  the  benefit  of  the  contract  cannot  be  per- 
mitted to  question  its  validity.  ^  In  an  action  by  a  cor- 
poration upon  an  executed  contract,  under  which  the 
defendant  has  received  the  whole  benefit  of  the  consider- 
ation, it  is  no  answer  that  the  corporation  itself  was  not 
originally  bound  by  the  contract,  because  of  its  not  hav- 
ing been  made  under  their  common  seal.^  So,  a  con- 
tract by  a  corporation  for  the  sale  of  property  previously 
bought,  may  be  enforced  against  the  purchaser,  although 
the  corporation  was  not  empowered  to  purchase  and  hold 
the  property.^  And  one  who  has  received  property  from 
a  corporation  by  way  of  mortgage,  and  who  has  sold  it 
nnder  the  mortgage,  cannot  excuse  himself  from  crediting 
the  proceeds  to  the  corporation,  on  the  ground  that  the 
purchase  of  the  property  by  the  corporation  was  tUtra 
viresM  And  where  a  person  enters  and  occupies  the  prem- 
ises of  a  corporation,  though  without  a  demise  under  seal» 
he  will  be  liable  in  an  action  for  use  and  occnpation.^^ 

1  Gas  Co.  r .  Ban  Francisco,  0  CaL  453 ;  Parish  v.  Wheeler,  22  N.  Y.  494. 
608;  ThompBon  v.  Lambert,  44  Iowa,  23i>;  Bradley  v.  Ballanl,  65  IlL  417. 

2  Bradley  r.  Ballard,  55  HI.  417;  Hard  v.  Green.  17  Huu.  827;  Herzo 
V.  Son  Frauclsco,23  Cal.  314:  Miners'  Ditch  Co. «.  ZcUerbach,:(7  Id.  643: 
Foulko  r.  ban  Dieffo  etc.  R.  K.  Co.  51  id.  365:  Hayes  v.  Gallon  Gas  Co.  29 
Ohio  8t.  33U ;  Blsscll  v.  Mich.  etc.  R.  B.  Co.  2i  N.  Y.  2')8. %li  Attic  borough 
Mat.  Bank  v,  Rogers,  125  Mass.  83:);  Perkins r.  Poitlau<l  etc.  K.  R.  Co. 
47  Me.  573:  City  of  Natchex  v.  Mallory,  54  Miss.  409;  State  Board  v.  Cit- 
izens' R.  K.  Co.  47  Ind.  407 ;  Hitchcock  r .  Galveston,  im  U.  8. 341.  Coin- 
pai-e  Downing  r.  Mt.  Wash.  RoadCo.  42  N.  II.  2JU:  Ossipce  cic.  Mauuf. 
Co.  r.  Canucy.  54  Id.  295;  Converse  v.  Korwiih  etc.  Tuinp.  Co.  33  Conn. 
l&>;  Boycev.  Trustees  etc.  40  Md.  359;  BruokiyuLiru  Ins.  Co.  r.  Di  d- 
8oe,  25  Ala.  538;  £x  jiarte  Williamson,  Law  K.  5  Ch.  su:);  First  Nat. 
Bank  r.  Pierson.  24  Minn.  41 ;  Thomp.  Mat.  Bank  Cases,  637. 

3  Whitney  Arms  Co.  r.  Bai-iow,  63  M.  T.  62;  Buffett  v.  Troy  etc.  R. 
R.  Co.  40  id.  1(18;  Madison  A  v.  Baptist  Church  r.  Oliver  St.  Church.  78 
id.  82:  Durst  c.  Gale,  83  111.  laK:  Gold  Miu.  Co.  v.  Rooky  Mt.  Mat. 
Bank.  2  Colo.  25R;  SO  IT.  S.  640:  Whitney  r.  First  Nat.  Bank.  50  Vt.  338; 
Railway  Co.  v.  McCarthy.  Stt  17.  8.  258;  Nat.  Bank  v.  Matthews,  b8 1(L 
621 ;  Stewart  v.  Nat  Bank,  2  Abb.  U.  S.  424. 

4  Grant  v.  Henry  Clay  Coal  Co.  80  Pa.  St.  208;  Oil  Creek  etc.  R.  R. 
Co.  V.  Pciui'a  Trausp.  Co.  83  id.  160;  and  see  De  Groll  v.  Am.  Linen 
a  bread  Co.  24  Barb.  875;  21 N.  Y.  124;  State  Board  v.  Citizens' R.  It.  Co. 
47  Ind.  407. 

5  Zoltman  o.  San  Francisco,  20  Cal.  96;  Whitney  Arms  Co.  v.  Bai* 
low,  63  N.  Y.  62 ;  Ha^fuo  v.  City  of  Philadelphia,  4  i  Pa.  St.  527.  See  aUo 
Newbuig  I'etroleuui  Co.  v,  Weare.  27  Ohio  St.  343. 

6  Nicholson  p.  Bradileld  Union,  Law  R.  1  Q.  B.  620;  Clark  r.  Cuck- 
fleld  Union.  11  £ng.  L.  Jt  Eq.  442;  and  see  Lc\y  r.  Metrop.  Calt  Co.  25 
Id.  263;  Hooker  o«£asto Bank,  80 M.  T. 83;  Saaaem  v.  Guardlaus  eto. 8 
Q.  B.blO. 
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7  Be  London  etc.  Exchsnge  Bsnk,  Law  B.  9  Eq.  270. 

8  Ottawa  Plank  Boad  Co.  r.  Marray,  15  m.  836;  and  gee  State  of  In* 
dlana  v.  ^orain,6  Hill,83:  Phila.  etc.  B.  B.  Co.  v.  Lewis,  83  Fa.  St.  S3; 
Scott  V.  Colbom,  1'6  Bear.  276. 

9  Mills  V.  Gleason,  11  Wis.  470;  Thompson  «.  Lam1>ert,  44  Iowa,  239; 
Bradley  v.  Ballaid,  55  111.  413;  Blgrelow  v.  Perth  Amboy,  1  Dutch.  297; 
Eatitern  Counties  Bailw.  Co. «.  Hawkes,  5  H.  L.  Cas.  331. 

10  Alleghany  City  v.  McClurkan.  14  Pa.  St.  61;  and  see  Been  v. 
Phcenix  Glass  Co.  14  Barb.  858;  Bank  of  MIddlebury  v.  Butland  etc. 
B.  B.  Co.  30  Yt.  159;  Zabriskie  v.  Cleveland  etc.  B.  B.  Co.  23  How.  881. 

11  Steam  Nav.  Co.  v.  Weed.  17  Barb.  878;  Chester  Glass  Co.  o. 
Dewey,  16  Mass.  91, 102 ;  City  of  Baltimore  v.  Beynolda,  29  Md.  1.  And 
•ee  Cooper  v.  Curtis,  80  Me.  488. 

12  FishmoDcers'  Co.  r.  Bobertson,  5  Man.  A  O.  131;  6  Scott  K.  R. 
K,  Compare  Mayor  etc. «.  Hardwick,  Law  B.  9  Ex.  13 ;  Smith  v.  Neato, 
2  Com.  B.  N.  8. 67. 

18  Bntland  etc.  B.  B.  Co.  v.  Proctor,  29  Yt.  98;  and  see  Kelly  v.  Peo- 
ple's Transp.  Co.  8  Oreg.  189;  Smith  o.  Sheeley,  12  Wall.  858;  Cole  Sil- 
Ter  Min.  Co.  v.  Ylrginia  etc.  Water  Co.  1  Sawy.  470.  Compare  Leo* 
minster  Canal  Nav.  Co. «.  Shrewsbury  etc.  Bailw.  Co.  3  Kay  A  J.  651. 

14  Parish  V.Wheeler,  22  N.Y.  494. 

15  Mayor  etc.  v.  Till,  4  Bing.  75;  Sonthwark  Bridge  Co.  v.  Sills.  3 
Car.  &  P.  871 ;  and  see  Lowe  v.  London  etc.  Bailw.  Co.  14  Eng.  L.  A  £q. 
18;  7  Eng.  Bailw.  Cas.  524. 

§  102.  Instances  of  the  application  of  tlie  doc- 
trine.— In  general,  if  it  can  bo  shown  with  respect  to  a 
corporate  act  that  the  corxK>ration  had  not  power,  under 
any  circumstances,  to  perform  it,  the  defense  of  ultra  vires 
is  aYBilable,  eYen  to  the  corporation  itself.^  Acts  of  a 
corporation  in  the  exercise  of  its  powers  in  an  unreason* 
able  manner,^  or  in  Yiolation  of  the  mode  of  exercise 
prescribed  by  the  terms  of  the  grant,  are  ultra  vire$.^  By- 
laws or  regulations  of  a  corporation  wliich  are  contrary 
to  its  charter,^  or  to  the  general  principles  of  the  common 
law,'  or  to  the  policy  of  the  state,  are  ultra  vire$y  and 
Yoid.*  Bo,  of  by-laws,  rules,  or  resolutions  enacted  by  a 
corporation  for  its  goYemment  outside  of  the  state  where 
it  has  a  corporate  existence.^  Without  clear  legislatiYe 
authority  so  to  do,  it  is  ultra  vires  of  a  corporation  to 
mortgage  its  franchises.  ^  So,  under  a  power  to  acquire 
lands  for  the  corporate  purposes,  by  right  of  eminent 
domain,  it  is  ultra  vires  to  acquire  land  for  purposes  of 
speculation.^  And  the  taking  of  more  than  lawful  inter- 
est by  a  corporation,  under  a  power  to  lend  money,  al- 
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though  without  limitatiou  as  to  the  rate  of  interest,  is 
ultra  viresA^  A  general  act  authorizing  incorporations 
for  **  hunting,  fishing,  or  lawful  sporting  purposes,"  con- 
fers no  authority  to  institute  actions  to  recover  penalties 
for  violations  of  the  game  laws.^^  A  statute  authorizing 
a  water  company  "  to  do  all  other  things  which  shall  he 
suitable  or  necessary  for  completing  the  works,"  does  not 
confer  authority  to  condemn  one's  right  to  the  flow  of  a 
brook  over  his  close,  without  including  and  taking  the 
bed  of  the  stream.^  Establishing  a  horse-fair,  to  test  the 
speed  of  horses,  and  to  award  premiums  for  such  as  ex- 
cel, out  of  a  fund  raised  by  assessment  on  the  owners  of 
horses  entered,  and  by  admission  fees  to  the  fair  groimd, 
is  ultra  vires  and  illegal  on  the  part  of  an  agricultural 
society.is  ^^e  propagation  and  maintenance  of  trades 
union,  and  the  support  of  members  on  a  strike,  are  ultra 
vires  of  an  English  benevolent  society.^^  So,  it  is  ultra 
vires  of  English  benefit  building  societies  to  act  or  hold 
themselves  out  as  freehold  land  societies;  ^^  and  rules 
authorizing  a  benefit  building  society  to  borrow  money  to 
an  unlimited  amount  are  ultra  vires;  ^^  and  authority  to 
borrow  from  members  does  not  authorize  the  society  to 
borrow  from  others."  In  Ohio,  it  is  ultra  vires  of  a  build- 
ing society  to  charge  interest  on  the  premiums  allowed 
for  precedence  in  taking  loans.  ^^  A  manufacturing  com- 
pany has  no  authority  under  its  general  powers  to  indorse 
negotiable  paper  for  accommodation.  ^^  And  a  scheme  on 
the  part  of  such  a  company,  to  use  the  funds  of  the  cor- 
poration for  the  purchase  of  the  worthless  notes  of  a 
competitor,  for  the  purpose  of  embarrassing  his  business 
and  injuring  his  credit,  is  wholly  ultra  vires.^  In  En- 
gland, it  is  ultra  vires  for  an  ordinary  railway  company  to 
draw,  accept,  or  indorse  bills  of  exchange  ;2^  but  it  la 
otherwise  in  this  country.22  Authority  given  to  a  rail- 
road company  to  construct  its  road  "  along  "  a  river,  does 
not  authorize  its  construction  "in"  or  "upon"  such 
river;  ^8  nor  should  a  railroad  company,  under  an  author- 
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ity  to  change  or  occupy  part  of  a  public  road,  be  per- 
mitted to  exercise  such  authority  with  a  view  merely  to 
its  own  convenience  or  i)ecuniary  advantage.^^  Power  to 
mortgage  its  "  property  '*  for  loans  does  not  authorize  a 
mining  company  to  mortgage  its  chattels;^  and  author- 
ity to  receive  lands  as  money,  in  payment  of  subscriptions 
to  its  capital  stock,  does  not  authorize  the  company  to 
receive  mere  leasehold  interests.20  In  an  action  on  a 
premium  note,  or  on  a  policy  of  insurance,  it  is  a  good 
defense  that  the  contract  was  made  in  a  state  other  than 
that  of  incorporation,  and  that  the  company  had  failed 
to  comply  with  the  laws  of  the  former  state  respecting 
foreign  corporations.^  And  where  an  insurance  com* 
pany,  being  insolvent,  distributes  its  capital  among  its 
stockholders,  such  act  is  ultra  vires^  and  a  fraud  upon 
creditors,  and  the  dividends  may  be  recovered  back 
from  the  stockholders.^^  In  respect  to  the  affairs  of  a 
charitable  corporation,  any  going  beyond  or  departure 
from  the  object  of  the  charity  not  i)ermitted  by  the  legis- 
latnre,29  compelled  by  necessity,***  or  excused  by  lapse  of 
time  and  custom,*^  will  be  tiltra  vires,^ 

1  Miners'  Ditch  Co.  v.  Zellerbach.  37  Cal.  M3;  Mllnor  r.  N.  Y.  etc. 
K.  R.  Co.  53  N.  T.  363;  Monument  Nat.  Bank  v.  Globe  Works.  101  Mass. 
61;  3  Am.  R.  332.  Uitra  viret  no  defense  for  a  vrrong  committed  by  a 
corporation:  Nat.  Bank  v.  Grabam,  100  U.  S.  (>99.  See  also  Pattisou  v. 
Kat.  Bank,  80  N.  Y.  82. 

2  St.  Louis  V.  Webber,  44  Mo.  547;  Biscoe  v.  Great  Eastern  Railw. 
Co.  Law  B.  16  £q.  636;  Bobinson  v.  Chartered  Bank,  1  id.  32. 

3  Matthews  r.  Skinker,  62  Mo.  329:  Farmers'  etc.  Bank  v.  Harrison, 
57  id.  503;  Smith  v.  Eureka  Flour  Mills  Co.  6  Cal.  1;  Conro  v.  Port 
Henry  Iron  Co.  12  Barb.  27. 

4  Rex  V.  Cntbush,  4  Burr.  2204;  Kearney  v.  Andrews,  2  Stockt.  Ch. 
70;  State  9.  Curtis,  9  Nev.  325;  Cartau  v.  Father  Matthew  etc.  Soc.  8 
Daly,  20. 

5  Philips  r.  Wickham.  1  Pal^e,  590;  Kennebec  etc.  B.  B.  Co.  31  Me. 
470;  State  9.  Williams,  75  No.  Car.  134. 

6  Bntohers'  Ben.  Assoc.  35  Pa.  St.  151 ;  Pulf ord  v.  Fire  Department, 
31  Mich.  458:  State  v.  Merchants'  Exchange,  2  Mo.  App.  %;  and  see 
Driscoll  V.  West  etc.  Manuf.  Co.  58  N.  Y.  96;  Smith  «.  City  of  Albany, 
6Ud.444 

7  Miller  r.  Ewer,  27  Me.  609;  Mitchell  v.  Yt.  Copper  Mln.  Ca  8 
Jones  A  S.  406;  67  N.  Y.  280. 

8  Commonw.  r.  Smith,  10  Allen,  448;  Pullan  v.  Cincinnati  etc.  B.  B. 
Co.  4  BLss.  35.  Compare  Covington  v.  Covington  etc.  Bridge  Co.  10 
Bush,  69. 
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9  Pacific  B.R.  Co.  v.SeelT,  45  Mo.  212.  SeealnoOanowayv.Mftyor 
etc.  Law  R.  1  H.  L.  84:  Iron  R.  B.  Co.  v.  Ironton,  19  OMo  St.  2S^;  N.  T. 
etc.  R.  R.  Co.  r.  Kip,  46  N.  T.  546. 

10  Simonton  v.  Lanier,  71  No.  Car.  496:  Johnson  «.  Oriflin  Bank  Co. 
K  Oa.  691:  Caldwell  v.  (yommerclal  Warehouse  Co.  1  Hnu,  718;  4 
Thomp.  ft  C.  179.   Compsure  Rock  River  Bank  v.  Sherwood,  10  Wis.  230. 

11  Ancient  City  etc  Club  v.  Miller,  7  Lans.  412. 

12  Watson  v.  Acquackanonck  Water  Co.  86  N.  J.  L.  199;  and  see 
Famsworth  v.  Ooodnue,  48  Yt.  209. 

13  Bronson  A«rlc.  Assoc,  p.  Bamsdell,  24  Mlcb.  441. 

14  Hornby  9.  Close,  Law  B.  2  Q.  B.  168;  and  see  Pare  v.  Clegs,  29 
Bear.  689;  Beg.  v,  8cott,  8  Jur.  473. 

16   Grimes  o.  Harrison,  26  Bear.  485. 

16  Re  Victoria  Permanent  Benefit  Soc.  Law  R.  9  Eq.  605;  Laing  v. 
Beed,  Law  R.  6  Ch.  4;,  Re  Professional  etc.  Soc.  6  id.  856. 

17  Re  Victoria  Permanent  Benefit  Soc.  Law  R.  9  Eq.  605. 

18  Forest  City  etc.  Build.  Assoc,  v.  Gallagher,  25  Ohio  St.  208. 

19  Lafayette  Sayings  Bank  v.  St.  Louis  Stoneware  Co.  2  Mo.  App. 
299. 

20  Colles  V.  Trow  City  Directory  Co.  11  Hun,  897. 

21  Bateman  r.  Mid-Wales  Rallw.  Co.  Law  R.  1  Com.  P.  499. 

22  Smead  o.  Indianapolis  etc.  R.  R.  Co.  11  Ind.  104;  Lucas  v.  Pitney. 
27  N.  J.  L.  221 ;  Olcott  v.  Tioga  R.  li.  Co.  40  Barb.  179;  27  N.  T.  646. 

23  Stevens  v.  Erie  Railw.  Co.  51 N.  J.  £q.  259. 

24  Greenwich  r.  Easton  etc.  R.  R.  Co.  24  N.  J.  Eq.  217.  See  also  Bis- 
coe  9.  Great  Eastern  Rallw.  Co.  Law  R.  16  £q.  686. 

25  Roberts' Appeal,  60  Pa.  St.  400. 

26  Basshor  v.  Dressel,  87  Md.  503. 

27  Williams  r.  Cheney,  8  Gray,  206;  Columbia  Fire  Ins.  Co.  v.  Kin- 
yon,  37  N.  J.  L.  33;  Lamb  v.  Lamb,  tf  BIss.  420;  Hoflbnan  r.  Banks,  41 
Ind.  1.    Contra^  Union  etc.  Life  lus.  Co. «.  McMlllen,  24  Ohio  St.  67. 

28  Osgood  V.  Laytin, d  Abb.  Ct.  App.  418;  8  Keys,  521. 

29  See  Re  Reading  Dispensary,  10  Sim.  118. 

80  Be  Ashton's  Charity,  27  Bear.  115. 

81  Att.-Gen.  o.  Gould,  28  Beav.  485:  Att.-Gen.  v.  Hartley,  3  Jacob  * 
W.  853;  Att.-Geu.  v.  Old  South  Soc.  13  Alien,  474. 

82  See  Att.-Gen.  v.  Margaret,  1  Vem.  55;  GLIman  v.  Hamilton,  16  DL 
225;  Stanley  v.  Colt,  5  WaU.  119;  Nelson  «.  Gushing,  2  Cush.  619:  Sher- 
lock V.  Wiunetka,  83  111.  530. 

§  103.  Instances  of  transactionB  not  ultra  vires. 
Tho  grant  of  corporate  franchises  is  not  to  be  so  strictly 
construed  as  to  defeat  the  object  of  the  grant ;  ^  and  such 
powers  as  are  strictly  incidental  and  necessary  to  the  ob- 
ject of  the  grant,  are  implied.'^  The  rule  is,  that  if  the 
means  employed  are  reasonably  adapted  to  the  ends  for 
which  the  corporation  was  created,  they  come  within  its 
implied  or  incidental  powers,  though  they  may  not  be 
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specifically  designated  by  the  act  of  incorporation.'  Tbus, 
in  order  to  accomplish  the  objects  of  its  creation,  a  cor- 
poration has  implied  power  to  borrow  money,^  to  make 
commercial  notes,^  to  make  and  issue  bonds,^  to  loan  its 
surplus  f  unds,^  to  mortgage  its  lands  to  the  extent  of  se* 
curing  a  proper  debt;  ^  and,  under  a  general  i)ower  to  bor- 
row, mortgage  debentures  issued  by  a  company  in  part 
discharge  of  existing  debts  are  not  tUtra  vires.^  A  cor- 
I>oration  created  for  the  purpose  of  mining  and  transport- 
ing coal,  with  power  to  purchase  property  required  for 
that  purpose,  may  purchase  and  use  a  steamboat  in  its 
business.  ^<^  And  since  depots,  car,  and  engine-houses, 
tanks,  repairing-shops,  houses  for  bridge  and  switch-tend- 
ers, coal  and  wood  yards,  are  necessary  appendages  to  the 
operations  of  a  railroad  and  transportation  company,  its 
power  to  hold  land  for  these  purposes  will  be  implied. ^^ 
So,  a  corporation  owning  a  large  body  of  lands,  and 
authorized  by  its  charter  to  aid  in  '*  the  clearing  and  set- 
tlement of  the  country,"  m&y  build  saw-mills  and  a  hotel 
to  accommodate  those  having  business  at  the  location  of 
the  company.^  Where  a  corporation  is  established  for 
operating  a  patented  machine,  it  is  not  ultra  vires  for  the 
company  to  purchase  the  patent;  ^  and,  under  a  general 
power  to  purchase  property,  it  is  not  ultra  virer  for  a  cor- 
poration to  purchase  and  hold  a  patent,  the  ownership  of 
which  will  appropriately  enable  the  company  to  carry  out 
the  corporate  objects.  ^^  Nor  is  it  ultra  vires  for  a  company 
newly  formed  "for  the  purpose  of  manufacturing  and 
selling  glass,"  to  contract  for  the  purchase  of  glass-ware, 
in  order  to  keep  up  their  stock  and  supply  customers, 
while  their  works  are  undergoing  repairs.^^  A  contract 
entered  into  by  a  canal  company  with  the  owners  of  land, 
by  which,  in  consideration  of  a  grant  of  land  to  the  com- 
pany for  its  purposes,  the  grantor,  etc.,  should  have 
water  from  the  feeder  of  the  canal  at  all  times,  absolutely 
to  a  certain  extent,  and  conditionally  to  a  certain  further 
extent,  is  not  ultra  vires,^^   And  where  a  canal  company 
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has  the  right  to  draw  water  from  a  public  river  for  cor- 
porate purposes,  an  agreement  by  the  company  to  dis* 
charge  its  waste  water  at  a  certain  point  is  not  ultra  vires,^'' 
A  railroad  or  steamboat  company,  being  a  common  car- 
rier of  passengers,  may  establish  on  its  car  or  vessel  an 
agency  for  the  delivery  of  passengers'  baggage,  and  may 
exclude  all  other  persons  from  entering  for  the  purpose 
of  soliciting  or  receiving  orders  from  passengers  in  com- 
petition with  such  agency.  ^>  So,  a  corporation  chartered 
with  power  to  purchase  and  hold  water-power  created  by 
the  erection  of  dams,  and  to  hold  real  estate,  may,  when 
its  water  privileges  can  no  longer  be  profitably  used,  law- 
fully sell  its  lands— receive  its  own  stock  in  payment 
therefor— and  may  agree  to  raise  the  grade  of  the  lands 
free  of  expense  to  the  purchaser. ^^  So,  an  association  of 
workmen  formed  for  the  purpose  of  protecting  its  mem- 
bers against  the  "  encroachments  "  of  employers  is  not  il- 
legal, and  may  maintain  an  action  for  the  recovery  of 
money  belonging  to  them,  although  in  attempting  to  carry 
out  the  purpose  of  the  association,  members  have  been 
guilty  of  illegal  acts.^o  And  it  is  not  ultra  vires  for  a  cor- 
poration, whose  general  purpose  is  declared  to  be  the  wel- 
fare of  its  members,  including  their  relief  in  times  of  sick- 
ness and  distress,  to  extend  its  benelits  to  the  families  of 
its  members,  and  make  provision  for  the  widows  of  de- 
ceased members.21 

1   Vandall  o.  South  San  Francisco  Dock  Co.  40  Cal.  83 ;  Blnghamton 
Fla. 


Bridge,  3  Wall.  51;  Florida  etc.  U.  B.  Co.  v.  Pensacola  etc.  B.  B.  Co.  10 
~  1. 145. 


2  Linton  v.  Sharpsbarsr  Bridge,  1  Grant  Cas.  414 ;  Gaines  v.  Coates. 
51  Miss.  335:  Ferrinev.  Cnesapeake  etc.  Canal  Co.  9  How.  172:  Wood 
Hydraulic  Hose  Min.  Co.  v.  Kiug,  45  Ga.  34;  Taylor  v.  Gblchester  etc. 
BaUw.  Co.  Law  B.  2  Ex.  356;  Law  B.  6  H.  L.  628. 

3  Madison  etc.  Plank  Boad  Co.  v.  Watertown  etc.  Plank  Boad  Co. 
5  Wis.  173. 

4  Bockwell V.  Elkhom  Bank,  13 Wis.  653;  Moss«.  Hari>eth Academy, 
7  Helsk.  2S3;  Alabama  etc.  Ins.  Co.  v.  Central  etc.  Assoc.  54  Ala.  73; 
Hackettstown  v.  Swackhamer,  37  N.  J.  L.  191 ;  Clark  v.  Tltcomb,  ii 
Barb.  122;  and  compare  Bryon  v.  Metrop.  Saloon  etc.  Co.  3  De  Oez  A  J. 
123. 

5  Hascall  v.  Life  Assoc.  5  Hun,  151 ;  Oxford  Iron  Co.  v.  Spradley, 
46  Ala.  98;  Matter  of  Hercules  etc.  Assur.  Assoc.  6  Beu.  35;  Be  Great 
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West.  TeL  Co.  9  Blss.  963:  Buckley  v.  Brisks,  30  Mo.  452:  and  see  Be 
Laud  Credit  Co.  Law  B.  4  Ch.  460;  Be  General  Estates  Co.  Law  B.  8 
Ch.758. 

6  Town  of  Qpeensbnry  v.  Culyer,  19  Wall.  83;  Tucker  v.  Balelgh,  75 
Ko.  Car.  267;  Thouipson  v.  Lambert,  44  Iowa,  239.  8ee  WUson  v. 
8breveport,  29  La.  An.  678. 

7  Western  Boatmen's  Assoc,  v.  Krlbban,  48  Ho.  87.  Compare 
Pickering  v.  Stephenson,  Law  B.  14  Eq.  822;  Morton  v.  Smltb,  5  Bush, 
467. 

8  Bicbards  v.  Merrimaf*k  etc.  R.  B.  Co.  44  N.  H.  127:  Watts'  Appeal, 
78  Pa.  t«t.  870:  Trustees  etc.  r.  Shulze,  61  Ind.  511 :  West  v.  Madison 
Connty  A^r.  Board,  82  Dl.  205;  Gommonw.  v.  Smith,  10  Allen,  448;  Be 
Patent  File  Co.  Law  R.  6  Ch.  83. 

9  Be  Inns  of  Court  Hotel  Co.  Law  B.  6  Eq.  82. 

10  Callaway  etc.  Co.  v.  Clark,  32  Mo.  805;  and  see  Wheeler  v.  San 
Francisco  etc  B.  B.  Co.  81  CaL  46;  Downing  v.  Mt.  Wash.  etc.  Co.  40 
N.  H.  230. 

11  State  V.  Commlrs  etc.  3  Zab.  510;  and  compare  Holmes  v.  East- 
ern Counties  Bailw.  Co.  3  Kay  ft  J.  975;  Flanagan  v.  Great  West. 
BaUw.  Co.  Law  B.  7  Eq.  116. 

12  Watts' Appeal,  78  Pa.  St.  870. 

18  Be  British  etc.  Cork  Co.  Law  B.  I  Eq.  231. 

14  Dorsey  etc.  Bake  Co.  v.  Marsh,  6  Fish.  Pat.  Cas.  887. 

15  Lyndeborough  Glass  Co.  v,  Mass.  Glass  Co.  Ill  Mass.  819. 

16  Hoppock  V.  United  etc.  B.  B.  Co.  27  N.  J.  Eq.  286. 

17  Armstrong  v.  Penn'a  B.  B.  Co.  38  N.  J.  L.  1. 

18  Barney  v.  Oyster  Bay  etc.  Steamboat  Co.  67  K.  Y.  301. 

19  Dupee  v.  Boston  Water^Power  Co.  114  Mass.  37. 

20  Snow  V.  Wheeler,  113  Mass.  179.  Compare  Wilson  v.  Owen,  80 
Mich.  474. 

21  Gondlach  v.  Oermanla  Mechanics'  Assoc.  4  Hon,  339. 

§  104.  Effect  of  estoppel  or  ratification  on 
transactiona  nltra  vires.  — A  corporation  has  the 
power  to  waivb  a  right,  ^  and  may  be  bound  by  estoppel 
inpais.^  Thus,  a  strict  compliance  with  the  conditions  of 
a  contract  beneficial  to  the  corporation  may  be  waived; ' 
and  where  an  act  is  within  the  scope  of  the  corporate 
powers,  the  corporation  may  be  estopped  from  objecting 
that  the  form  adopted  was  not  the  exact  mode  prescribed 
in  the  charter.^  So,  in  an  action  against  a  corporation  to 
recover  money  loaned  to  it,  the  corporation  is  estopped 
from  setting  up  the  defense  that  the  money  was  borrowed 
and  used  for  an  ultra  vires  purpose,  although  the  lender 
knew  the  purpose  intended.^  But  the  doctrine  of  estoppel 
in  pais  is  not  carried  to  the  extent  as  to  enable  a  corpora- 
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tion  to  do  in  effect  what  the  law  forbids,*  or  what  it  never 
could  by  legal  possibility  have  done.?  A  municipal  cor- 
]>oration  is  not  estopped  from  asserting;  the  invalidity  of 
its  bonds  by  any  contract  of  its  officers  or  agents,  nor  by 
any  acts  of  acquiescence  and  approval  on  the  part  of  the 
inhabitants  of  the  municipality  after  knowledge  of  tbe 
facts,  s  So,  where  a  lease  made  by  a  corporation  is 
invalid,  as  being  ultra  vires,  the  acceptance  of  rent  by  the 
corporation  under  such  lease  will  not  render  it  valid.' 
And  transactions  which  are  ultra  vires  in  the  strict 
sense^'^  are  incapable  of  ratification ;  ^^  but  if  a  transaction 
be  vltra  vires  in  the  more  limited  sense  of  the  term,^^  it 
may  be  rendered  binding  by  subsequent  ratification.^* 
Acts,  ultra  vires,  of  a  corporation  which  is  a  creature  of 
tlie  laws  of  two  different  states,  cannot  be  ratiiied  by  a 
subsequent  statute  enacted  by  the  legislature  of  one  only 
of  such  states.  ^^ 

1  See  Barton  v.  Plank  Boad  Co.  17  Barb.  SOT;  Halo  «.  Ublon  etc 
Ins.  Co.  82  N.U.  295. 

2  Erie  Rallw.  Co.  t;.  Delaware  etc.  B.  B.  Co.  21  N.  J.  £q.  2»8;  New- 
burg  Petrok-iuii  Co.v.  Weare,  27  Ohio  Bt.  343;  Simpson  v.  Windham 
etclns.  Co.  57  N.  H.  160;  Webb  v.  Comm'rs  etc.  Law  R.  5  Q.  B.  bti, 

3  New  England  Car  Spring  Co.  v.  Union  India  Rubber  Co.  4 
BlatcM.  1. 

4  Hood  V.  N.  Y.  etc.  R.  R.  Co.  22  Conn.  I ;  Boyce  v.  Trustees  etc.  4C 
Hd.  359:  City  Fire  Ins.  Co.  o.  Carrugi,  41  Ga.  6b0;  Copper  Miners'  Co. 
V.  Fox,  16  Q.  B.  229. 

5  Bradley  v.  Ballard,  55  m.  413;  and  see  West  v.  Madison  County 
Agr.  Board,  82  id.  205. 

6  Be  Comstock,  3  Sawy.  218. 

7  Penna.  etc.  Steam  Nav.  Co.  v.  Dandrldge,  8  6111 A  J.  248;  Marion 
Say.  Bank  V.  Dunkin,  54  Ala.  471;  HitcbcocK  v.  City  of  GaIve8toa,96 
U.S.  341. 

8  Weismer  v.  Yillaffe  of  Douglass,  64  N.  T.  91 ;  and  see  McPbenon 
V.  Foster,  43  Iowa,  48;  Soutb  Ottawa  v.  Perkins,  94  U.  S.  360.  Compare 
Beloit  V.  Morgan,  7  Wall.  619. 

9  Ogdensburg  etc.  B.  B.  Co.  v.  Vermont  etc.  B.  B.  Go.  6  Thomp.  A 

Vt 488. 

10  Seeante,%98. 

11  Taymoutb  v.  Eohler.  85  Mich.  22:  Peterson  v.  Mayor  etc.  17  N.  T. 
449;  Blche  v.  Ashbury  Ballw.  e^.  Co.  Law  B.  7  U.  L.  653, 672. 

12  Seecmte,S98. 

13  See  Armstrong  v.  Stokes,  Law  B.  7  Q.  B.  598;  Inhabitants  of 
Arlington  v.  Pierce,  122  Mass.  270;  State  «.  Florida  B.  B.  Co.  15  FUk 
690;  People  v.  Swift,  31  Cal.  26. 

14  nsk  V.  Chicago  etc.  B.  B.  Co.  4  Abb.  N.  S.  878;  58  Barb.  AIS. 
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CHAPTEB  X. 
STOCK  AND  BTOCSHOLDBRa 

106.  Terms  defined. 

106.  Nature  of  property  In  stock. 

107.  Power  of  corporation  to  deal  fn  sto^ 
106.  Subscription  to  stock. 
106.  Sabecrlptlons  prior  to  complete  OfgwIntfoiL 

110.  Subscriptions  upon  condition. 

111.  Subscriptions  as  affected  by  fraod. 

112.  Pasrment  for  stock. 
111.  Subscriptions  as  connected  ^rtOk  oommenosoMBt  of 

business. 

114.  Ysrlation  in  amount  of  capitaL 

115.  Preferred  sbares  of  stock. 

116.  Calls. 

117.  Assessments. 

118.  Who  liable  to  calls  and  assessments. 

119.  Payment,  how  enforced. 
126.  Dlscbarge  of  subscriber  from  liability. 

121.  Assent,  estoppel,  ete. 

122.  Transfer  of  shares. 
126.  Effects  and  incidents  of  trsosfers. 
124.  Lien  of  the  corporation  on  stock. 
126.  Profits  and  dividends. 
126.  IndlTldnal  liability  of  stockholders. 

§  105.  Terms  defined.— In  reference  to  a  corpora- 
tion, the  word  *'  capital/'  for  most  pnrposes,  signifles  tbe 
aggregate  of  the  soma  subscribed  and  paid  in,  or  secured 
to  be  paid  in,  by  the  shareholders.^  The  term  "stock," 
when  not  employed  to  denote  the  same  thing  as  capital, 
has  reference  to  the  interests  of  the  shareholders  or  indi- 
Tidnals.^  The  interest  of  each  individual  shareholder  ia 
a  share  of  the  net  produce  of  the  capital  stock  of  the  cor- 
poration, when  brought  into  one  fund.'  A  "share  "  is  a 
mere  ideal  thing,  and  not  a  chattel  personal  susceptible 
of  possession  actual  or  constructiye.^   In  the  Texas  stat- 
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•ute  relating  to  the  taxation  of  bank  stock,  the  words 
"share"  and  "stock"  are  used  as  synonymous  terms.* 
The  word  "property,"  within  the  meaning  of  the  Ken- 
tucky Civil  Code,  includes  stock  in  an  incorporated  com* 
pany.« 

1  BeeHIg^btower  v.  Tbomton,  8  Gft.  486:  Reid  v.  Eatonton  Uaaof. 

'Co.. 40 Id. 98;  Palmer v.Lawrfiice,  9  Sand.  161;  Mut.  Ins.  Co.  v.  8npcr> 

■Ttoonetc.  4N.  Y.  442:  International  Life  Assur.  See. «.  Comm'rsetc.  17 

How.  Pr.  206:  28  Baro.  818:  fit.  Louis  etc.  R.  It.  v.  Loftln,  30  Ark.  69.1; 

'  State  V.  Mor  ristown  Fire  Assoc.  3  Zab.  195;  Burraii  v.  Bushwlck  R.  B. 
Co.  75  N.  Y.  21 U  216.  Compare  New  Haven  v.  City  Bank.  81  Comi.  106; 
South  Bay  Co.  v.  Gray,  30  Me.  647;  Bailey  v.  Clark,  21  Wall.  284. 

2  Bee  People  v.  Comm'rs  etc.  23  N.  Y.  192, 220;  Borrall  v.  Boshwiek 
B.  B.  Co.  75  N:  Y.  211. 216. 

3  Bradley  v.  Holdsworth,  8  Mees.  A  W.  384. 

4  Arnold  0.  Buggies,  1  R.  L  165;  and  see  Dunn  v.  Com.  Bank*  U 
Barb.  569. 

5  :  Harrison  v.  Vines,  46  Tex.  15. 

6  Field  v.MontmolUn,  5  Bush,  455. 

§106.  Nature  of  property  In  stock.  — In  some 
instances  statutes  declare  shares  and  dividends  to  be 
personal  property.^  But  independent  of  any  statutory 
provii^on,  shares  in  the  stock  of  a  corporation  are  deemed 
personal.property,3or  of  the  nature  of  choses  in  action.* 
They  are  a  subject  of  conversion,  for  which  suit  can  be 
maintained,  and  a  recovery  of  the  value  had.^  And,  in 
Massachusetts,  a  contract  for  the  sale  of  shares  of  stock 
is  within  the  meaning  of  the  statute  of  frauds.^  But  stock 
is  not  regarded  as  money  ;tt  nor  are  shares  of  stock, 
strictly  speaking,  chattels.''  And  where  lands  are  vested 
in  the  individual  shareholders,  and  the  management  is 
only  in  the  corporation,  the  shares  are  real  estate.* 

1  See  Union  Bank  of  Tennessee  v.  State,  9  Yerg.  490;  Myres  «. 
Perlgal.  17  £iig.  L.  &  Eq.  109;  Mohawk  etc.  B.  B.  Co.  v.  Clute,  4Palg«, 
884;  Cape  Sable  Co.'8  Case,  3  Bland,  670. 

2  .Brlghtwell  v.  Hallory,  10  Yerg.  196;  Tippets  v.  Walker,  4  ICms. 
805;  OilpTn  v.  Howell,  5  Pa.  St.  57;  Weaver  v.  Huntingdon  etc.  R.  R.Co. 
50  id.  314;  Griffith  V.  Watson,  19  Kans.  23;  Johns  v.  Johns.  1  Ohio  St. 
850 ;  £d  wards  v.  Hall,  6  DeOex  M.  A  a.  74.  Cautra,  Welles  o.  Cowles,  2 
Conn.  567;  Price  v.  Price,  6  Dana,  107. 

8  Howe  V,  Starkweather,  17  Mass.  240:  Arnold  «.  Buggies,  1  B.  I. 
165;  Allen  v.  Pegram,  16  Iowa,  163;  Slaymakor  v.  Ctottystraurg  Bank,  II 
Fa.  St.  873;  Bex  v.  Capper,  5  Price,  217. 

4  .Kuhn  V.  McAllister,  1  Utah  T.  278.   But  compare  Atkins  v. 
tile,  42  Cal.  861 10  Am.  R.  283. 
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5  Ttadale  v.  Hanrls,  20  Flek.  9;  Eastani  B.  B.  Go.  v.  Benedict,  10 ' 
Gray.  212.   8o.  In  Hiasoari :  Fine  v.  Hornsbf,  2  Mo.  App.  61.  Bat  the 
stMuteur  frauiU  does  uot  apply  to  sbares.  stocks,  etc.  In  England:. 
Watdou  V.  Sprailey.  lOExch. 2^3;  Honible  v.  Mitchell,  11  Ad.  AK.  2(a; . 
and  see  Whittemore  v.  Glbbe,  21 N.  H.  484;  Dawter  «.  Griffln,  40  Ind. 
MS. 

6  Bee Klngv. Ghorchwardena etc 6 East,  182;  Nlghtengal v.  DotIs- 
oa,ABuiT.283».  -,      ,     -e      -• 

,  7  Howe  r.  Starkweather.  17  Mass.  240;  Denton  v.  Livingston,  9 
Johns.  98;  Hutchios  v.  State  Bank,  12  Met.  421;  Arnold  v.  Buggies,  1 
B*  1. 168. 

^  8  Weekley  9.  Weekley,  2  Toonge  A  C.  281;  BUgh  v.  Brent,  Id.  268; 
Brybntter  v.  Bartholomew,  2  P.  Wms.  127. 

§  107.  Power  of  corporation  to  deal  In  stock.— 
In  England,  corporations  cannot,  without  an  express 
power  so  to  do,  deal  in  their  own  shares;  ^  but,  without  an 
express  power,  a  corporation  may  deal  in  the  shares  of 
other  curporations.3  The  rule  is  otherwise  in  the  United 
States;  the  authorities  holding  that,  in  the  absence  of  any 
statutory  prohibition,  a  corporation  may  sell  its  own 
stock,' take  its  own  stock  in  pledge  or  payment,^  and  even 
purchase  its  own  stock  ;^  provided  the  transaction  is  bona 
fide,  and  not  for  the  purpose  of  defrauding  creditors.^  So, 
a  bequest  to  a  corporation  of  its  own  stock  was  held  to  be 
Talid.7  But  without  a  power  specifically  granted,  or  neces- 
sarily implied,  a  corporation  cannot  become  a  stockholder 
in  another  corporation;  8  and  especially  where  the  object 
is  to  obtain  the  control  or  affect  the  management  of  the 
latter.o 

_  1  Be  London  etc.  Bank,  Law  R.  8Ch.  444;  Be  Marseilles  etc.  Ballw. 
Co.  Law  &.  7  Ch.  161;  Hope  v.  International  etc.  Soc.  Law  11.  4  Ch. 
BW.  aj. 

_2  BeAAlaticBankCorp.LawB.4Cli.252;  BeBamed*sBank,Law 
B.8Ch.lO.). 

_  8  Bobliison  v.  Beall,  26  Oa.  17;  Supervlnom  etc.  v.  Wisconsin  etc.  B. 
B.  Co.  UI  Mass.  46U;  State  Bank  v.  Fox,  3  Blatchf.  431. 

_  4  Coleman  «.  Columbia  OU  Co.  61  l*a.  St.  74;  Williams  v,  Sarage 
Mauuf .  Co.  3  Md.  Ch.  4.8. 

8  City  Bank  v.  Bmce,  17  N.  T.  607:  Hartrldgev.  Bockwell,  R.  M. 
Cbarlt.  260.  See  Broivn  «.  I>onnell,  49  Me.  421 ;  Carrier  «.  Slate  Co.  66  N. 
H.a02. 

_  6  See  Glllett  v.  Moody,  S  N.  Y.  479;  State  v.  Smith,  48  Yt.  266;  Say. 
Bank  p,  Wulfekuhler,  19  Kan.  60;  Brewster  v.  HarUey,  87  CaL  16. 

7  Biyanna  Nav.  Go. «.  Dawsons,  3  Gratt.  19. 

8  Tabnaffe  v.  PeU,  7  N.  T.  328,  848;  Mut.  Say.  Bank  v.  Merlden 
Awnejr,  24  U>uu.  160;  Frauklln  Co.  v.  Lewiston  Say.  Bank«  68  Me.  48. 
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t  HUlelmnt  t .  BftTMiiiali  B.  B.  Co.  43  Oa.  19:  Samner  «.  Marcj,  t 
Wood  A  M.  106;  aad  Me  Brewster  v.  HarUey,  S7  Gal  IS. 

§  108.  Babsorlptioii  to  stock.— A  subsoription  for 
shares  in  the  capital  stock  of  a  coq)oratioii,  duly  made  ^ 
and  accepted,'  confers  mutual  rights  of  contract.*  TUa 
advantages  to  be  deriyed  from  being  a  member  of  the 
corporation,  and  the  consequent  right  to  participate  in  tba 
pecuniary  diyidonds,  constitute  the  consideration  for  the 
engagement  of  the  subscriber;^  and  this  consideration  is 
sufficient  to  enable  the  company  to  maintain  an  action  for 
a  recovery  of  the  amount  subscribed.*  £ach  subscription 
for  shares  Is  an  independent  undertaking,  in  no  way 
affected  by  the  terms  of  other  subscriptions;*  and  sub- 
scribers are  liable,  each  on  his  several  contract  only,  and 
for  the  amount  opposite  his  uwn  name.'  Whatever  the 
form  or  language  of  a  subscription  may  be,  the  subscriber 
thereby  assumes  to  pay  for  the  stock  in  the  mode  pre- 
scribed by,*  and  according  to  the  conditions  of  the 
charter.*  An  express  promise  to  pay  in  terms  is  not 
necessary.  1*  A  contract  of  subscription  must,  however, 
be  in  writing,^^  and  must  embody  the  terms  necessary  to 
constitute  a  complete  contract  on  both  sldes.^  But  mere 
formal  irregularities  or  defects  do  not  avoid  the  subscrip- 
tion :  u  as,  for  instance,  the  use  of  subscription  papers, 
instead  of  a  book.^^  And  the  contract  may  be  made  out 
in  form,  from  disconnected  memoranda,  by  one  duly 
authorized  to  act  for  the  subscriliers  in  that  respect.^  A. 
subscription  to  the  articles  of  incorporation,  with  a  state- 
TPent  of  the  number  of  shares  opposite  the  name,  is  a  suf- 
ficient and  binding  subscription  for  the  stock,  and  takes 
effect  upon  the  filing  of  the  certificate.^*  A  subscription 
in  the  name  of  a  third  person,  without  authority,  is  an  act 
which  may  be  ratified.  ^^  And  subscriptions  procured  by 
an  agent,  acting  without  authority  at  the  time,  may  be  re- 
covered by  a  corporation,  provided  the  act  of  their  pre- 
tended agent  has  been  ratified.^*  Bights  of  a  corporation 
arising  out  of  subscriDtlona  to  its  stock,  are  not  incapable 
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of  aasignment^u  and  may  be  enforced  by  a  company 
succeeding  to  the  property  and  franchise  of  a  prcTious 
one,** 

1  See  Kansas  City  Hotel  Ca  v.  Hmtt,  57  Mo.  126;  Koith  Mo.  B.  R. 
Co.  V.  Miner,  31  Id.  19:  Beecber  v.  DIUabnrs  etc.  R.  R.  Co.  76  Pa.  St.  W6; 
Hebb'8  Caae,  Law  R.  4  £q.  9;  Adams*  Case,  Law  R.  13  £4. 479. 

2  Britlsb  etc.  Tel.  Co.  v.  Golson.  Law  R.  6  Ex.  106;  Chnrlssen'k  Case* 
Law  R.  8  Cb.  A07;  Re  Imperial  Land  Co.  Law  R.  7  Cb.  687;  Cass  v. 
Pittsbnrgb  etc.  R.  R.  Co.  80  Pa.  St.  81;  Junction  etc.  R.  R.  Co.  v.  Rere, 
U  Ind.  236. 

3  Marsb  9.  Bmrroogbs,  1  Woods,  46S. 

4  Blsh  V.  Bradford,  17  Ind.  490;  Lake  Ontario  etc.  R.  R.  Co.  v. 
Mason.  16  N.  T.  451 ;  Oblo  St.  College  v.  Loye,  16  Oblo  St.  20;  Hartford 
etc.  R.R.  Co.  V.  Kennedy,  12  Conn.  49i);  Ashuelot  etc.  Co.  v.  Holt,  66  N. 
H.  648:  Mabau  v.  Wood,  44  Cal.  462;  Parker  v.  Nortbem  etc.  R.  R.  Co. 
33  Micb.  23;  Cottage  Sc  Cbnrcb  v.  Kendall,  121  Mass.  628;  Birmingham 
etc.  Railw.  Co.  v.  White,  1 Q.  B.  282. 

6  Essex  Bridge  Co.  v.  Tattle,  12  Yt.  893:  Small  v.  Hertlmer  Mannf . 
C0.2N.  T.33U;  Bt.  Paid  etc.  B.R.  Co.  0.RODDIUS,  23  Minn.  43J;  First  Nat. 
Bank  «.  Harford.  29  Iowa,  679;  Pendenast  v.  Turton,  1  Toonge  ft  C.  Cb. 
97;  Atbol  Music  Hall  Co. «.  Carey,  116  Mass.  471. 

6  Conn.  etc.  R.  R.  Co.  V.  Bailey,  24  Yt.  465;  Wbittlesey  v.  Frantz,  74 
N.  T.  456. 

7  Price  9.  Grand  Rapids  etc.  R.  R.  Co.  18  Ind.  187;  see  Erie  etc.  R. 
R.  Co.  V.  Patrick,  2  Abb.  Ct.  App.  72;  2  Keyes,  256. 

.    8   Fry  V.  Lexington  etc.  R.R.  Co.  2  Met.  314. 

9  RensselaerPlankRoadCo.v.  Barton,  16  N.T.  457,  note.  See  also 
Backlleld  Branch  R.  R.  Co.  v.  Irish,  39  Me.  44;  Danbnry  etc.  R.  R.  Co. 
V.  Wilson.  22  Conn.  43.^;  Ogdensbargh  etc.  R.  R.  Co.  v.  Frost,  21  Barb. 
Ml ;  Macon  R.  R.  Co.  v.  Yason,  57  Ga.  814;  City  Hotel  Co.  v.  Dickinson, 
i  Gray.  fiH6;  Peoria  R.  R.  Co.  v.  Kiting,  17  HI.  429;  White  Mts.  R.  R.  Co. 
w.  Eastman,  84  N.  H.  147. 

10  Rensselan*  Plank  Road  Co.  e.  Barton,  16  N.Y.  457,  note.  Compare 
Seed  V.  Richmond  St.  R.  R.  Co.  50  Ind.  343 ;  S  119,  post, 

11  Plttsbonrb  etc.  R.  R.  Co.  v.  Gazsam,  32  Pa.  St.  840;  Fotherglll*s 
OaM,LawR.8Ch.270. 

13  Bocber  v.  Dillsbunr  etc.  R.  R.  Co.  76  Pa.  St.  806;  Duchess  etc.  R. 
R.  Co.  V.  Mabbett,  58  N.  Y.  397;  Belfast  etc.  Rallw.  Co.  v.  Moore,  60  Me. 
661 ;  and  see  Lake  Ontario  etc.  R.  R.  Co.  v.  Curtlss,  80  M.  T.  219. 

IS  Cayuga  Lake  R.  R.  Co.  e.  Kyle,  64  N.  T.  185. 

14  Hamilton  etc.  Plank  Road  Co.  e.  Rice,  7  Barb.  157 ;  Ashtabula  etc. 
R.  R.  Co.  V.  Smitb,  15  Ohio  St.  828:  and  see  Clements  v.  Todd,  1  Ex.  268; 
Brownlee  r.  Ohio  etc.  R.  R.  Co.  18  Ind.  68;  Clark  y.  Continental  Im- 

Srovement  Co.  67  id.  185;  Boston  etc.  R.  R.  Co.  v.  Wellington,  118  Mass. 
U  St.  Charles  Mauuf.  Co.  v.  Brltton,  2  Mo.  App.  290. 

15  Iowa  etc  R.  R.  Co.  v.  Perkins,  28  Iowa,  281. 

16  Dayton  v.  Borst,  81 N.  T.  435;  Pbasnix  Warehousing  Co.  e.  Badger, 
€71d.294.  ^^ 

17  McCully  V.  Pittsburgh  etc.  R.R.  Co.  82  Pa.  St.  29.  Compare  State 
9.  Smith,  48  Yt.  266;  PhlTa.  etc.  R.  B.  Co.  v.  CoweU.  28  Pa.  St.  829; 
Tlcouic  etc.  Co.  v.  Lang,  63  Me.  480. 

18  Walker  v.  MobQe  etc.  R.  R.  Co.  34  Miss.  249. 

19  MoiTla  V.  Cheney.  51  IlL  451 ;  Downie  «.  Hoorer,  12  Wis.  174. 
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20  Bwartwtmt  v.  ICIeh.  etc.  B.  B.  Co.  24  Mlcli.  189;  Smith  «.  HUtott* 
U  Ind.  619. 

§  109.  Sabscriptioiui  prior  to  complete  organ- 
ization.— Subscriptions  to  the  capital  stock  may  be  re- 
ceived by  a  corporation  before  being  fully  organized;^ 
and  the  right  of  membership  is  a  sufficient  consideration 
to  sustain  an  action  by  the  comi>any  after  its  complete 
incorporation,  to  recover  calls  on  the  stock.^  But  sub- 
scriptions cannot  be  taken,  or  if  taken  create  no  obligation, 
until  all  the  preliminary  statutory  requirements  have  been 
complied  with.*  If  the  charter  declares  that  the  persons 
subscribing  the  original  articles,  and  those  who  subscribe 
to  the  stock  in  the  manner  to  be  provided  by  the  by-laws, 
shall  be  a  body  corporate,  no  subscriptions  will  be  bind- 
ing until  by-laws  directing  the  mode  of  subscribing  have 
been  adopted.**  And  one  who  merely  agrees  to  subscribe 
for  stock  when  the  company's  books  shall  be  opened,  does 
not  thereby  become  liable  for  calls,  but  only  for  breach  of 
agreement  to  the  amount  of  actual  damage  sustained  from 
his  failure  to  subscribe.* 

1  Bncksport  etc.  B.  B.  Co.  «.  Back,  85  Me.  636;  Boston  etc  B.  B. 

Co.  V.  Wellington,  113  Mass.  79. 

2  Lake  Ontario  R.  R.  Co.  v.  Mason,  16  N.  Y.  451 ;  Oregon  etc.  R.  B. 
Co.  V.  8c<^relu,  3  Oreg.  161:  Penobscot  II.  R.  Co.  v.  Dnmmer,  40  Me.  172; 
Cleaves  V.  Brick  Church  Tnnip.  Co.  I  Sneed,  491;  Danbury  etc.  B.  R. 
Co.  V.  Wilson.  22  Conn.  435;  People's  Perry  Co.  r.  Batch,  8  Gray.  303; 
Be  New  Buxton  Lime  Co.  Law  R.  i  Ch.  Div.  620;  but  see  btrasborg  B. 
R.  Co.  V.  Echtemacht,  21  Pa.  St.  220. 

3  Bnrt  v.  Farrar,  24  Barb.  518;  Taggart  v.  Western  Md.  R.  R.  Co.  24 
Md.  063;  Pooffhkeepsle  etc.  Plank  Road  Co.  «.  Griffin,  24  N.  T.  IfiO. 
Compare  Maltby  v.  Korthwestem  etc.  R.  R.  Co.  16  Md.  422. 

4  Carlisle  v,  Saginaw  Valley  etc.  R.  R.  Co.  27  Mich.  315. 

5  Thrasher  v.  Pike  etc.  R.  R.  Co.  25  ni.  393.  Compare  Shibley  «. 
Angle,  37  N.  T.  627;  Bamed  «.  Hamilton,  2  £Dg.  BaUw.  Cas.  624. 

§  110.  SubacrlptioiiB  upon  condition.— In  gen- 
eral, conditional  subscriptions  may  be  received  unless 
forbidden  by  the  charter,  and  upon  the  performance  of 
the  conditions,  the  subscriptions  become  absolute.  ^  Ac- 
ceptance by  the  company  of  a  part  payment  of  a  subscript 
tion,  made  upon  conditions  other  than  those  named  in  the 
article  of  incorporation,  is  a  sufficient  concurrence  in  the 
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condition  to  create  mntuality.^  And  the  act  of  the  presi- 
dent of  an  incorporated  company,  in  accepting  conditional 
snbscriptions,  binds  the  company.*  But  it  cannot  be 
shown  by  parol  evidence  that  an  instrument,  containing 
on  its  face  an  absolute  written  subscription,  is  condi* 
tional;^  nor  is  such  evidence  admissible  to  show  that  a 
note,  absolute  in  terms,  and  given  for  the  amount  of  a 
subscription,  wib  given  conditionally  ;*  but  a  subscription 
made  on  a  blank  sheet  of  paper,  and  subsequently  trans- 
ferred to  the  subscription  books,  without  any  further 
authority,  may  be  shown  to  be  conditional.*  An  agree- 
ment between  subscribers  for  stock  in  a  corporation,  made 
in  anticipation  of  its  organization,  and  separate  from,  but 
imposing  conditions  upon  the  subscription,  itself  absolute 
in  its  terms,  cannot  impair  the  validity  of  such  subscrip- 
tion.7  And  where  a  subscription  is  made  upon  condition 
that  a  certain  number  of  shares  shall  be  subscribed  for, 
evidence  cannot  be  introduced  to  show  that  such  number 
has  not  been  subscribed  for  by  persons  pecuniarily  respon- 
sible; *  unless  it  appears  that  the  corporation  has  acted  in 
bad  f  aith.d  Conditions  must  be  open  and  made  bona  ftde;  ^* 
otherwise  they  are  invalid,  and  the  subscriptions  will  be 
enforced  as  if  unconditional.^^  A  subscriber  will  not  be 
permitted  to  avoid  his  liability  on  the  ground  that  he 
merely  signed  at  the  request  of  the  solicitor  for  the  com- 
pany, to  induce  others  to  subscribe.^  Subscriptions  may 
be  legally  conditioned  as  to  the  time,  manner,  or  means 
of  payment;  i*  or  upon  the  adoption  of  a  certain  route  for 
a  road;  ^^  or  upon  the  location  of  a  road  within  a  certain 
distance  of  a  town;^  or  upon  a  certain  time  for  the 
completion  of  a  road;  i*  or  upon  the  subscription  of  a  pre- 
scribed amount  to  the  capital  stock  before  calls  are 
inade.17  But  raising  apart  of  the  amount  without  a  formal 
sabflcription  of  it,  is  equivalent  to  subscribing,  and  satis- 
fies the  last-mentioned  condition.^*  A  conditional  sub- 
scription to  stock  is  a  continuing  offer,  and  becomes  final 
and  absolute  when  accepted;  ^^  and  actual  performance 
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by  the  corporation  of  an  alleged  condition,  is  as  binding 
on  both  parties  as  if  the  subscription  had  been  absolute 
and  unconditional.30  A  condition  may  be  waived  ;2i  as 
where  a  subscription  is  made  upon  the  condition  that  a 
certain  amount  shall  be  raised,  and  the  subscriber  co- 
operates in  the  enterprise,  and  incurs  liabilities  with 
knowledge  that  such  amount  has  not  been  subscribed, 
these  acts  operate  as  a  waiver  of  the  condition;^  and 
setting  opposite  a  subscription  the  words,  "  to  be  expended 
between  the  G.  river  and  the  east  line  of  the  state,'*  if  a 
condition  at  all,  is  waived  by  the  subscriber  becoming  a 
director,  and  acting  as  such.ss 

1  Afltatabula  etc.  R.  R.  Co.  v.  Smith,  15  Ohio  St.  328:  Penobscot  B.  R. 
Co.  r.  White,  41  Me.  612;  HUler  v.  Pittsburab  etc.  B.  B.  Co.  40  Pa.  8t. 
237;  Dixon  r.  Evaos  Law  B.  5  H.  L.  Cas.  ^tiH 

i  Seo  NlcholH  V,  BarUnffton  etc.  Co.  4  Greene,  42;  St.  Paul  etc  B. 
B.  Co.  23  Minn.  439. 

3  Pittsburg  etc.  R.  R.  Co.  v.  Stewart,  41  Pa.  St.  M.  Compare  Smith 
f .  Plank  Uoad  Co.  30  Ala.  U50. 

4  Stewards  etc.  v.  Town,  49  Yt.  29;  Johnson  v,  Pensacola  etc  R.  R. 
Co.  9  Fla.  2:K);  No.  Car.  R.  R.  Co.  v.  Leach,  4  Jones.  340:  Thigpen  v. 
Hiss.  Cent.  R.  li.  82  Miss.  848;  Noble  v.  CaUender,  20  Ohio  St.  iuJ. 

5  Roche  V.  Roanoke  Class.  Sem.  66  Ind.  198;  but  see  Parker  v. 
Thomas,  la  id.  213. 

6  Toulca  etc.  R.  R.  Co.  v.  Stein,  21  TO.  96. 

7  White  Hall  etc.  R.  R.  Co.  v.  Myers,  16  Abb.  Pr.  N.  S.  34;  Ridge* 
field  etc.  R.  R.  Co.  v.  Brush,  43  Conn.  86. 

8  Penobscot  R.  R.  Co.  v.  Dummer,  40  Me.  172:  Salem  Mill  Dam  Cc 
9.  Ropes,  9  Pick.  187.  Compare  Evausvilla  etc  B.  B.  Co  v.  Wright,  38 
Ind.  64. 

9  Penobscot  B.  B.  Co.  v.  White,  41  Me.  512. 

10  See  Swartwout  v.  Mich.  etc.  B.  R.  Co.  24  Mich.  389;  Bamet^ 
Case,  Law  R.  18  £q.  SOT:  Mann  «.  Cooke,  20  Conn.  178;  Graff  v.  Pitts- 
burgh etc.  K.  R.  Co.  81  Pa.  St.  489;  Melvin  v.  Lamar  Ins.  Cc  8tf  UL  446; 
22  Am.  R.  199. 

11  Minor  v.  Mechanics'  Bank,  1  Peters,  46;  Robinson  v.  Pittsbmngb 
etc.  R.  B.  Co.  32  Pa.  St.  334 ;  Downle  «.  White,  12  Wis.  176. 

12  Pickering  v.  Tempieton,  2  Mo.  App.  4^4. 

13  People  V.  Chambers,  42  Cal.  201:  Swatara  B.  B.  Co.  c  Brane,6 
GiU,  41:  Milwaukee  etc.  B.  B.  Co.  r.  Field,  li  Wis.  840:  Van  Allen  v.  IlL 
Cent.  It.  B.  Co.  7  Basw.  615;  Mitchell  v.  Bome  B.  li.  Co.  17  6a.  574; 
Smith  V.  Plank  Boad  Co.  30  Ala.  650;  Higidand  Tump.  Co.  v.  McKeau, 
11  Johns.  96. 

14  Bhey  v.  Ebensbnrg  etc.  Plank  Road  Co.  27  Pa.  St.  261 ;  ETansvllle 
etc.  R.  B.  Co.  V.  Shearer,  10  Ind.  '/44;  Racine  etc.  Bank  v.  Arres,  li  Wis. 
512.  Cumpare  Furt  Edward  etc.  Plank  Koad  Co.  v.  PayneTld  N.  T.  588; 
Troy  etc.  B.  B.  Co.  v.  Tibbetts.  18  Bai'b.  2»7:  Dix  «.  Shaver,  14  Hun, 393. 

15  Jewett  V.  Lawrenceburg  etc.  R.  R.  Co.  10  Ind.  539.  See  O'Neal  t. 
King.  3  Jones,  517;  Chapman  v.  Mad  River  etc.  Bailw.  Cc  6  Ohio  6U 
UvTlAke  Ontario  etc.  B.  K.  Co. «.  Cnrti.««».  80  N.  Y.  219. 
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16  Burlington  etc.  R.  B.  Co.  v.  Boostler,  15  Iowa,  69S. 

17  Phlla.  etc.  R.  R.  Co.  v.  Hickman,  28  Pa.  St.  318:  Cass  «.  Plttsbnn^ 
etc.  B.  R.  Co.  80  id.  31 ;  Brewers'  Fire  Ins.  Co.  v.  Burger,  10  Him,  M; 
Penobscot  ctc.R.  R.  Co.  v.  Dunn.  31  Me.  587;  Ridgeflcla  etc.  B.  B.  Co. 
V.  Bruttb,  43  Conn.  88;  Goff  v.  Wiucheiiter  College,  tf  Bosh,  443. 

18  Springfield  St.  Rallw.  Co.  v.  Sleeper,  121  liass.  29. 

19  Taggart  v.  West  Md.  B.  R.  Co.  24  Md.  563:  Bedford  R.  R.  Co.  «. 
Bowser.  48  Pa.  St.  29;  Adams'  Case,  Law  B.  13  £q.  479. 

20  Chamberlain  v.  PainesTille  B.  R.  Co.  15  Ohio  St.  225;  Burlington 
etc.  R.  R.  Co.  V.  Palmer,  42  Iowa,  222. 

21  Wheatcroft's  Case,  29  L.  T.  N.  S.  324;  T^lor  v.  Fletcher,  15  Ind. 
80. 

22  Hntchins  v.  Smith,  46  Barb.  235;  and  see  Wilmington  etc.  R.  R. 
Co.  V.  Roiteson,  5  Ired.  801 ;  Dayton  etc.  Railw.  Co.  v.  Hatch,  1  Dlsn.  84; 
Ossipee  llanuf.  Co.  v.  Cauney,  64  N.  H.  295. 

23  Lane  v.  Bralnerd,  30  C<mn.  565.  Compare  Be  Motrop.  etc.  Co. 
Law  B .  9  Ch.  App.  102. 

§  111.  Bubscriptiona  as  affected  by  fraud.— A 
contract  of  sabscription  procnied  through  fraud  cannot  be 
enforced  against  the  subscriber;  ^  and  the  general  rule, 
that  parol  representations  are  inadmissible  to  vary  the 
terms  of  a  written  agreement,^  has  no  application  to  rep- 
resentations amounting  to  fraud  on  the  part  of  the 
company,  made  at  the  time  of  subscribing,  and  whereby 
the  subscription  was  obtained.*  But  a  contract  of  sub- 
scription procured  by  fraud  is  valid  until  disaffirmed;^ 
and  the  subscriber  must  act  promptly  in  disaffirming  it, 
after  knowledge  of  the  fraud,^  and  the  case  must  show 
that  he  was  not  misled  by  his  own  negligence,  or  he  can- 
not claim  relief .tt  And  a  discharge  from  the  fraudulent 
contract  cannot  be  obtained  by  one  who  was  himself  a 
party  to  the  fraud  .^  One  who  was  induced  to  purchase 
stock  through  the  fraudulent  representations  of  the  agents 
of  a  corporation,  is  not  liable  to  the  receiver  of  such  cor- 
poration for  the  amount  of  his  subscription  ;>  but  it  is 
otherwise  where  the  subscriber  was  himself  one  of  the 
fraudulent  originators  of  the  undertaking.^  A  mere 
colorable  subscription  by  a  person  of  influence,  shown  to 
another  to  induce  him  to  subscribe,  does  not  avoid  the 
latter's  subscription  unless  he  was  thereby  influenced  to 
subscribe;  ^  nor  can  a  subscriber  avoid  his  subscription 
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because  ft  was  founded  on  a  prospectus  containing  ex- 
aggerated views  of  the  advantages  of  the  company,  but 
not  any  material  misstatement  of  fact,^^  and  from  which 
no  material  existing  facts  were  omitted;  ^  nor  is  it  a 
defense  to  an  action  upon  a  stock  subscription,  that  other 
subscribers,  by  means  of  a  fraudulent  agreement,  obtained 
their  stock  upon  more  favorable  terms.^*  But  where  one 
acting  in  good  faith  was  induced  by  false  and  fraudulent 
misstatements,  chargeable  to  the  company,  to  give  his 
note  for  a  subscription,  no  action  can  be  maintained 
thereon  as  between  original  parties.  ^^  One  who  is  induced 
by  fraud  on  the  part  of  the  promoters  of  a  proxK>sed  cor- 
poration, to  pay  money  for  shares,  is  not  limited  to  an 
action  for  damages  against  the  corporation,  but  may  sue 
the  individuals  by  whom  the  fraud  was  practiced.^  An 
action  to  recover  back  a  subscription  cannot  be  main- 
tained unless  the  case  shows  some  misrepresentation  or 
fraud,  or  such  a  failure  of  the  objects  and  purposes  of  a 
corporation  as  to  amount  to  a  virtual  dissolution.  ^^ 

1  Hester  V.  Memphis  etc.  R.  B.  Co.  32  Iflss.  378:  Nevr  Orleans  etc 
tL  B.  Co.  V.  Williams,  16  La.  An.  315:  Upton  v.  Trlbilcock,  »1U.  S.  45; 
Atkinson  v.  Pocock,  12  Jur.  60:  Smith  v.  Ueese  lUver  Co.  Law  B.  4  H. 
L.  64;  Bumes  o.  Fennel,  2  IL  L.  Cas.  497. 

2  See  Smith  v.  Plank  Road  Co.  30  Ala.  650;  Offilvle  v.  Knox  Ins.  Co. 
n  How.  38U;  Goodrich  v.  Reynolds.  31 IIL  4S0;  Miss.  B.  B.  Co.  v.  Cross, 
20  Ark.  443;  Conn  etc.  B.  B.  Co.  v.  Bailey,  24  Vt.  465. 

3  Blodgett  v.  Morrill,  20  Vt.  500 ;  Kennebec  etc.  R.  B.  Co.  r.  Waters, 
84  Me.  36»;  Ellison  v.  MobUe  etc.  B.  B.  Co.  36  Miss.  572;  Martin  v. 
Pensacola  etc.  B.  B.  Co.  8  Fla.  370;  Crump  v.  U.  S.  Mln.  Co.  7  Gratt. 
352;  East  Tcnn.  etc.  R.  R.  Co.  v.  Gammon,  5  Sneed,  567;  Rives  v.  Plank 
BuadCo.30Ala.  02;  Davis  v.  Dumout.  37  Iowa,  47;  Plscataqua  Ferry 
Co.  V.  Jones,  3:)  N.  H.  491 ;  Water  Valley  Manuf.  Co.  53  Miss.  655;  Cus- 
tar  V.  Titus  vllle  Gas  etc.  Co.  63  Pa.  St.  381;  Miller  «.  Wildcat  etc  Co.  67 
Ind.  241;  Vreeland  v.  New  Jersey  Stone  Co.  29  N.  J.  £q.  188. 

4  Upton  v.  Englehart,  3  Bill.  496. 

6  Ctmningham  v.  Edgefield  etc.  B.  B.  Co.  3  Head,  23;  Dynes  v. 
Shaffer.  ID  Ind.  165:  Upton  r.  Hansborough,  a  Blss.  417:  Hughes  v.  An- 
tletam  Manuf.  Co.  84  Md.  316:  Upton  v.  Trlbilcock,  91  U.  S.  45;  see  also 
Centre  etc.  Tump.  Co.  v.  McConaby,  16  Serg.  A  B.  140;  Be  Hop  A  Malt 
Exchange  etc.  Co.  Law  B.  1  £q.  483. 

6  Upton  V,  Englebart,  3  Dill.  496;  Oakes  v.  Turqnand,  Law  B.  2  H. 
L.32S. 

7  Sonthem  Plank  Boad  Co.  V.  Hixon.  5  Ind.  166;  Litchfield  Bank  «. 
Church,  29  Conn.  137;  Mann  v.  Cooke,  20  Conn.  178:  Perkins  v.  Savaire, 
15  Wend.  412;  Graff  v.  Pittsburgh  etc  B.  B.  Co.  31  Pa.  St.  489. 

8  Litchfield  Bank  V.  Peck,  29  Conn.  384. 
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9  LltdifleldBa&kv.Chtireb,  29CMII1.1S7. 

10  Walker  v.  3loMle  etc.  B.  B.  Co.  34  Miss.  S45;  fee  Flekerlng  •• 
Templeton,  2  Mo.  App.  4:24;  State  v.  Jefferson  lUmp.  Co.  3  Humph. 
905;  Downie  v.  White,  12  Wis.  176. 

li  Denton  v.  Macniel.  Law  R  2  Eq.  353;  Boss  v.  Estates  InTWtniAnt 
Co.  Law  u.  3  Oh.  <)tc2;  Blackburn's  Case,  3  Drew.  400;  Watarhonsa  v. 
Jamieson,  Law  B.  2  8c.  A  D.  29. 

12  Pnlsford  v,  Blchards,  19  Enff.  L.  A  Eq.  387.  Compare  Vane  •• 
Cobbold,  1  Ex,  798. 

13  Anderson  v.  Newcastle  etc  B.  B.  Co.  12  Ind.  376. 

14  Occidental  Ins.  Co.  «.  Oanzhom,  2  Mo.  App.  SOS.  Compare 
Goodrich  v.  Beynolds,  31 UL  49. 

15  Paddock  V.  Fletcher,  42  Yt.  389. 

16  Kelsey  v.  Northern  Light  Oil  Co.  M  Barb.  111.  Compare  Janett 
V.  Kennedy,  6  Law  J.  N.  S.  319;  Atkinson  v.  Pocock,  12  Jar.  60. 

§  112.  Payment  for  Btock.— The  capital  stock  of  a 
corporation  which  is  paid  in,  and  promised  to  be  paid  in,i 
is  a  trost  fund  for  the  payment  of  corporate  debts,^  whick 
the  tmstees  cannot  squander,  or  give  away  except  for  an 
equiTalent  consideration.*  In  short,  the  trust  cannot  be 
defeated  by  any  deyice  short  of  an  actual  payment  in  good 
faith.4  And  any  private  agreement  between  a  subscriber 
and  the  agent  of  a  corporation,  that  the  subscriber  shall 
not  be  called  on  to  pay,  or  that  in  a  certain  event  he  shall 
be  released,  or  which  otherwise  limits  his  liability,  is  void, 
not  only  against  creditors  of  the  company  or  their  repre- 
sentative, but  even  against  the  company  itself,  if  unau- 
thorized by  it.s  But  stock  need  not  necessarily  be  paid 
for  in  money ;  <  payment  may  be  made  in  bank  checks,  if 
the  checks  are  good;  ^  or  in  the  stock  of  another  corpora* 
tion;*  or  in  promissory  notes,  or  notes  and  mortgages;^ 
or  in  labor  or  materials;  ^^  or  in  damages  which  the  com- 
pany is  liable  to  pay;  ii  and  the  company  may  compro- 
mise subscriptions  which  are  doubtful,  by  receiving  part 
payment.^  But,  in  general,  the  sale  of  stock  at  a  less 
rate  than  the  price  fixed  in  the  charter  is  a  fraud  upon 
the  law  and  the  stockholders.^  And  where  the  statute 
authorizing  the  formation  of  a  corporation  requires  the 
capital  stock  to  be  paid  in  in  money,  a  payment  of  the  full 
value  in  any  other  property  \b  not  a  compliance  with  the 
provisions  of  the  statute.^^ 
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1   See  1 106,  Mle;  Cony  9.  Woodward,  68  Alft.  171. 

3  Reid  V.  Eatonton  Maniif .  Co.  40  Oa.  96;  Van  Cott «.  Van  Brmit,  3 
Abb.  N.  C.  382:  He  Bacbman,  13 Bank.  Keg.  223;  Bassett «.  St.  Albaoa 
etc.  Go.  47  Vt.  SIX 

3  Upton  V.  TribUcoek,  1  Otto,  45;  Carrier  v.  Lebanon  State  Co.  86 
K.  H.  2(U:  Harsh  v.  Barrows,  1  wood,  4b2:  Osgood  «.  King,  43  Iowa, 
478;  Melvln  v.  Lamar  Ins.  Co.  80  111.  446. 

4  Sawrer  V.  Hoag,  17  Wall.  610:  and  see  Boynton  v.  Hatch,  47  N. 
T.  235;  Scoaeffer  v.  Mo.  etc.  Ins.  Co.  46  Mo.  248;  l^itnam  v.  New  Al- 
bany. 4  BLss.  365:  Re  Ba^rian  Bail  CoUienr  Ca  Law  B.  5  Cb.  S46;  Oaest 
V.  Worcester  Rallw.  Co.  Law  R.  4  Com.  r.  9. 

6  New  Albany  etc.  R.  R.  Co.  v.  Fields,  10  Ind.  187;  BaTtaigton  v. 
PhlbL  etc.  li.  B.  Co.  34  Pa.  8t  858;  Swartwout  v.  Bllcb.  etc.  J(.  tt.  Co. 
24  Micb.  404.  And  see  WhltehaU  etc  R.  B.  Co.  v.  Myers,  16  Abb.  Pr.  N. 
S.84. 

6  Fotherglirs  Case,  Law  R.  8  Gh.  370;  Adamson's  Case,  Law  R.  18 
£q.  670;  Pittsburgh  etc.  B.  R.  Co.  v.  Stewart,  41  Pa.  St.  54;  Cincinnati 
etc.  R.  R.  Co.  r.  Clarkson.  7  Ind.  695.  But  compare  Neuse  River  Mav. 
Co.  V.  Comm'ra  etc.  7  Jones'  L.  275. 

7  Crocker  v.  Crane,  21  Wend.  211 :  Comlns  v.  Coe,  117  Maw.  45;  Peo- 
ple e.  Stockton  etc.  R.  R.  Co.  45  CaL  306;  13  Am.  R.  178. 

8  East  New  York  ete.  R.  R.  Co.v.  LIghthaU,  36  How.  Pr.  481;  • 
Bobt.4U7. 

9  Goodrich  v.  Reynolds,  31  HI.  490;  Ogdensborgh  ete.  R.  R.  Co. «. 
Wooley,  3  Abb.  Ct.  App.  398;  Stoddard  v.  Shetuclet  Foundry  Co.  34 
Conn.  643:  Strauss  v.  Eagle  Ins.  Co.  6  Ohio  St.  80;  Andrews  «.  Hart,  17 
Wis.  297 ;  McRae  v.  RusseU,  12  Ired.  224. 

10  American  Silk  Works  v.  Salomon,  4  Hun,  135;  6  Thomp.  4k  C.  3S3; 
Edwards  v.  Bringler  etc.  Co.  37  La.  An.  118:  Ohio  etc.  R.  B  Co.  «. 
Cramer,  23  Ind.  4M;  Peilatt's  Case,  Law  R.  2  Ch.  527;  Simpson's  Case, 
LawR.7£q.273. 

1 1  Phlla.  etc.  R.  R.  Co.  v.  Hickman,  38  Pa.  St.  318. 

12  Phlla.etc.R.R.  Co.  V.Hickman,  38  Pa.  St.  318.  Bat  see  Honry  #. 

Vermilion  etc.  R.  R.  Co.  17  Ohio,  187. 

13  Sturges  9.  Stetson,  1  Bias.  246;  O'Brien  v.  Chicago  ete.  R.  R.  Cow 
53  Barb.  6tirt ;  Maun  v.  Cooke,  20  Conn.  177. 188.  But  compare  Re  Anglo- 
Duiubian  etc.  Co.  Law  R.  20 £q. 339;  Knowlton  v.  Ctmgress  SprlngCo. 
67  N.  Y.  518. 

14  People  V.  Troy  House  Go.  44  Barb.  625.  See,  as  to  subscriptions 
payable  iii  land,  Goodin  v.  Evans,  IB  Ohio  St.  ISO:  EvansvUle  etc  R.  R. 
Co.  V.  Wright,  38  Ind.  64 ;  Boynton  v.  Hatch,  47  N.  Y.  225. 

§  113.  BubacrlptionB  as  conneoted  'with  oom- 
snenoement  of  businesa.— According  to  the  English 
rule,  unless  it  is  otherwise  provided,  corporations  may 
commence  business  before  the  whole  or  any  portion  of  the 
nominal  capital  has  been  subscribed.^  But  the  rule  is 
otherwise  in  the  United  States  ;>  and  where  the  capital 
Stock  and  the  number  of  shares  are  fixed,  a  corporation 
cannot  commence  the  business,  to  carry  on  which  H  is 
created,  before  the  whole  stock  \b  subscribed,  unleM  by 
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legislatiTO  enactment  to'that  effect;  *  and  no  ralid  ansesA- 
ments  or  calls  can  be  made  against  a  subscriber  until  all 
the  shares  are  taken,  <  unless  by  express  agreement  be- 
tween the  subscriber  and  the  corporation.^  But  the  rule 
as  stated  does  not  prevent  the  corx)oration  from  transact- 
ing preliminary  business  or  making  assessments  for  pre- 
liminary purposes.^  In  making  up  the  capital  necessary 
to  be  subscribed,  the  unpaid  subscriptions  of  insolvent 
persons,  infants,  or  married  women,  are  to  be  excluded.' 
But  mere  inability  to  pay  at  the  time  of  sub.scribing,  or 
subsequent  insolvency,  will  not  exclude  the  subscrip- 
tions.^ Subscriptions  made  upon  condition  cannot  come 
in.  unless  it  be  shown  that  the  condition  has  been 
complied  with  or  waived.^  A  contractor's  agreement 
to  accept  stock,  in  payment  for  constructing  the  com- 
pany's road,  cannot  be  counted  toward  the  amouut 
which  miiMt  be  subscribed  to  commence  org}iuization.^<^ 
The  requirement  of  a  statute  that  a  certain  jierceutage  of 
the  amouut  subscribed  must  be  paid  in  before  organiza- 
tion, means  a  certain  percentage  of  the  gross  amouut,  ^^ 
and  not  of  each  subscription.^^ 

1  8ee  IffaoDoaflrall  v.  Jersey  Imperial  Hotel  Co.  2  Hem.  A  M.  828; 
lake  Superior  Niiv.  Co.  r.  Jiorrison,  ti  Up.  Can.  C.  1*.  217;  PIcrro  r. 
Jercpy  Water  Works  Co.Law  RftEz.  20!):  North  Stafford  Sreel  etc.  Co. 
r.  WAi-d.  Law  U.  3  Ex.  172;  Morwkli  etc.  Nav.  Co.  v.  Tlieobald,  1  bloody 
&H.1M. 

2  See  Troy  R.  R.  Co,  v,  Newton,  8  Gray,  fiM;  Willamette  Freljrht- 
hi«  Co.  r.  Staunufl,  4  Orcg.  2GI ;  Fox  v.  AUeiuiville  Co.  4U  lud.  31  i  Peuul>> 
scot  K.  U.  Co,  f>.  White, 41  Me.  612. 

S  StoopH  V.  Greensbnrgh  Plank  Road  Co.  10  Ind.  47 ;  Sol  ma  R.  R.  (^o. 
9  Anderson,  51  Miss.  820;  Xivesevv.  Omaha  Hotel  Co.li  Neb.  90;  Old- 
town  etr:.  K.  R.  Co.v.  Veazie,39Me.  071;  Huffhesr.  Antletani  Aianuf. 
Co.  34  lid.  316;  Brouwer  v,  Appleby,  1  8ana.T58. 

4  Hushes  V.  Antletam  Mannf.  Co.  34  Md.  316;  Cent,  Tnmn.  Corp. 
r.  Valeutiue,  10  Pick,  142;  Peoria  etc.  U,  K.  Co.  v.  Preston,  35  Iowa, 
115. 

5  Emminv.R.  R.CO.  31  Ohio  St.  23;  Bncksnort  R.  R.  Co.  r.  Ruck, 
€5  Me.  5i6;  Iowa  etc.  K.  R.  Co.  v.  Perkins,  28  Iowa,  281;  Esteli  v. 
Xnlffhtstown  Tump.  Co.  41  Ind.  174. 

S  8eo  Penobncot  R.  R.  Co,  v.  Dnmmer,  40  Me.  172;  Minor  r.  Me> 
chanfrs'  Rank,  1  Peters,  46;  Schenectady  etc.  Plank  Road  Co.  v. 
Sbateher.llN.T.  102. 

7  Phillips  r.  CoTlngton  Bridge  Co.  2  Met.  (Ky.)  219. 

8  PenobiHH>t  R.  R.  Go.  v.  White,  41  Me,  511 ;  Salem  Hill  Dun  Co.  9, 
Bopes,  ft  Pick.  187. 

Boosv  COBP^IA. 
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9  Belfast  etc.  R.  R.  Co.  v,  Cottrell.  66  Me.  185;  Central  Tamp.  Gp. 
V.  Valeutine,  10  Pick.  142;  Peoplo  v.  Ctuunbers,  43  Cal.  201. 

10  New  York.  etc.  R.  R.  Co.  v.  Hunt,  39  Conn.  75.  Compare  Pblla. 
etc.  R.  R.  Co.  V.  Hickman,  28  Pa.  St.  318. 

11  Rons.  etc.  Plank  Itoad  Co.  v.  Boston,  IB  N.  T.  457,  note;  Lake  On- 
tario etc.  It.  K.  V .  Mason,  Itt  M.  Y.  451. 

12  Eastern  Plank  Road  Co.  v.  Vauffhan.  14  N.  Y.  546. 

114.  Variation  in  amount  of  capital.— A  corpora- 
tion has  not  implied  power  to  vary  the  amount  of  its 
capital  as  originally  fixed  ;i  and  every  attempt  of  the 
corporation  to  exert  such  a  power  before  it  is  conferred, 
by  any  direct  or  express  act  of  its  officers,  is  roid.^  And 
where  a  power  to  vary  the  capital  is  expressly  given  to 
the  corporation,  such  power  cannot  be  exercised  by  the 
directors  until  they  have  been  authorized  by  the  stock- 
holders.' The  requisite  assent  of  the  stockholders  mayi 
however,  be  shown  by  their  conduct  and  acquiescence, 
without  a  formal  vote.^  Where  the  capital  is  confined 
between  two  limits,  the  corx>oration  may  begin  witli  the 
smaller  capital  and  extend  it  to  the  larger.^  And  where 
a  corporation  is  authorized  by  the  charter  to  vary  its  cap- 
ital, the  power  will  be  liberally  construed.  ^ 

I  Mechanics'  Bank  v.  New  York  etc.  R.  R.  Co.  13  N.  Y.  509;  Wood 
V.  Dummer,  3  Mason,  308;  Railroad  Co.  p.  Allertoii,  18  Wall.  233;  Salem 
Mill  Dam  Corp.  v.  Ropes,  6  Pick.  23;  and  see  Bery  r.  Marietta  etc 
Ballw.  Co.  26  Ohio  St.  673;  Kuowlton  c.  Congress  etc.  Spring  Co.  14 
Biatclif.  364;  Smith  v.  Ctoldswortliy,  4  Q.  B.  4JU.  Compare  Teasdale's 
Case,  Law  B.  9  Ch.  64;  BridgeportBank  v.  N.  Y.  etc.  K.  H.  Co. SO  Conn. 
231. 

3  New  York  etc.  R.  R.  Co.  v.  Schuyler,  34  N.  Y.  30;  Cony  «.  Soott, 
64  Pa.  St.  270. 

S  Eidman  v.  Bowman,  68  HI.  444;  11  Am.  R.  90;  Railroad  Co.  «« 

Allerton,  18  WaU.  233. 

4  Payson  p.  Stoever,  2  Dill.  438. 

5  Gray  V.  Portland  Bank,  3  Mass.  964. 

6  Bardwell  v.  Shefflekl  Water  Works  Co.  Law  R.  14  Eq.  517. 

§  115.  Preferred  sbares  of  stock.  —  Preferred 
shares  are  such  as  entitle  the  holders  thereof  to  a  priority 
of  dividends  over  holders  of  common  shares;  ^  but  with- 
out the  actual  authority  of  law,^  or  the  consent  of  the 
holders  of  the  common  shares,  the  power  to  issue  pre- 
ferred shares  of  stock  does  not  exists    Generally,  the 
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holders  of  preferred  sliares  are  entitled  to  priority  as  it 
respects  dividends  only,  and  as  to  assets  or  capital,  they 
rank  with  ordinary  shareholders.^  But  preference  capital 
mny  be  issued  under  a  power  clearly  conferred ;  ^  and 
when  such  power  is  properly  exercised,  the  holders  uf 
such  capital  will,  in  the  division  of  assets,  rank  before 
and  perhaps  exclude  the  ordinary. members.^  A  jtowcr 
to  create  preferred  shares  must  exist  in  the  corporation , 
as  originally  formed,  and  is  not  necessarily  implied  in  n 
power  to  increase  the  capital  stock.  ^  And  under  a  jiower 
to  issue  a  certain  number  of  preferred  shares,  the  stock- 
holders have  no  authority,  by  resolution,  to  issue  a  greater 
number.^  Interest  or  dividends  on  preferred  shares  can 
be  paid  only  out  of  profits  actually  and  bona  fide  earned ;  ^ 
any  agreement  to  the  contrary  is  opposed  to  public  policy 
and  void.i^'  A  distinction  between  dividends  upon  pre- 
ferred, stock  and  those  u]ion  common  stock  is,  that  in 
regard  to  the  latter,  the  question  of  their  declaration  is  a 
matter  of  discretion  with  the  directors;  ^^  but  in  regard  to 
the  former,  the  decision  of  the  directors  is  not  conclusive, 
and  the  question  of  ability  to  pay  is  to  be  decided  by  the 
court  whose  interposition  is  invoked.^^ 

1  See  Taft  v.  Hartford  etc.  R.  R.  Co.  8  R.  L  839:  Burt  v.  Rattle.  SI 
Obfo  8t.  lit;  BaUey  r.  Railroad  Co.  1  Dill.  174;  17  WaU.  96;  Re  Londoa 
India  Rubber  Co.  Law  R.  b  £q.  519. 

2  Prouty  V.  Mich.  etc.  R.  R.  Co.  1  Hiin,  655;  Jones  v.  Terre  Tlante 
etc.  R.  R.  Co.  67  N.  T.  1%;  March  v.  Eastern  R.  R.  Co.  43  N.  U.  516; 
Matthews  t>.  Great  Northern  Rallw.  Co.  28  Law  J.  Cb.  375;  Stoives  v. 
JSastem  Union  RaUw.  Co.  7  De  Oex  M.  &  0. 158. 

5  See  Kent  r.  Qulcksllyer  Mln.  Co.  12  Hnn,  98:  Hoyt  v,  Qnlcksllver 
Mln.  Co.  17  id.  16M,  aflT'd  In  Ct.  App.  9  Weekly  Dig.  187;  78  N.  Y.  15i); 
Bates  9.  Androscoggin  RaUw.  Co.  i»  Me.  491 ;  Curry  v.  Scott,  54  Pa.  St. 
S76. 

4  Be  London  India  Rubber  Co.  Law  R.  A  £q.  519. 

ft  Be  Bangor  etc.  Slab  Co.  Law  R.  20  Eq.  55. 

6  Be  Bangor  etc.  Slab  Co.  Law  R.  20  Eq.  59. 

7  Hntton  p.  Scarboronorh  Cliff  Hotel  Co.  2  Drew.  A  S.  614;  Re  Nat. 
Patent  Steam  Fuel  Co.  4  Drew.  529. 

8  Melhado  v.  HamUton,  W.  N.  28  L.  T.  K.  S.  578;  29  id.  364. 

'  0   Pittsburgh  etc.  R.  R.  Co.  p.  Alleghany  County,  63  Pa.  St.  126; 
Xacdougall  r.  Jersey  Imp.  Hotel  Co.  2  Hem.  A  M.  528. 

10   Pittsburgh  etc.  R.  R.  Co.  v.  Alleghany  County.  63  Pa.  St.  126; 
Jjockhsirtv.  Van  AlsQme,  31  Mich.  76;  18  Am.B.  166;  and  see  Currau  v. 
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Ajlcazuas,  15  How.  904;  Taft  v.  Hartford  etc.  R.  R.  Co.  8  B.  I.  810; 
»  Am.  R.  676;  Thompson  v.  Erie  Rallw.  Co.  42  How.  Fr.  68;  11  Abb.  Pr. 
N.  8. 188. 

11  See  Rand  v.  Hubbell.  IIA  Mass.  461 :  Pratt  v.  Pratt,  83  Conn.  446: 
RloharOsoii «.  Vt.  etc.  U.  Jt.  Co.  44  Vt.  613;  St.  John  o.  VMe  B.  U.  Co.  li 
Biatchf .  27 1 ;  2-J  AVaU.  latf . 

12  See  Bailey  r.  Railroad  Co.  I  Dili.  174;  17  Wall.  96:  West  Chester 
etc.  R.  R.  Co.  V,  Jackson,  77  Pa.  St.  821;  Rutland  R.  R.  Co.  p.  Thrall,  36 
Vt.&t6. 

§  116.  Calls.— The  debt  created  by  a  subscription  is 
entire,  and  the  calls  made  by  the  company  merely  fix  the 
amount  and  the  times  when  the  installments  of  that  debt 
should  be  paid.^  A  call  may  mean  either  the  resolution 
that  a  call  be  made,^  or  its  notification,  or  the  time  whei^ 
it  is  payable.^  The  power  to  make  calls  is  incident  to 
companies  having;  their  capital  divided  into  shares,''  and 
is  generally  rejiosed  in  the  board  of  directors.^  But  di- 
rectors cannot  delegate  the  authority  to  the  treasurer.6 
And  in  order  to  make  culls  valid,  the  number  and  quali- 
fication of  directors  fixed  by  the  charter  must  be  adliered 
to;  7  and  the  call  must  be  made  at  a  board  meeting  when 
this  is  required. 8  But  a  call  made  by  directors  de/(icto  is 
valid;  <^  and  trifling  irregularities  will  not  invalidate  a 
call.i*  AVhether  made  by  the  company  at  large,  or  by 
the  directors,  calls  should  equally  affect  all;  ^^  and  should 
be  made  for  bona  Jide  corporate  purposes.^^  The  making 
of  culls  for  purposes  ultra  vires,^  or  the  attempt  to  en- 
force them  against  one  who  was  fraudulently  induced  by 
the  company  or  its  agents  to  take  shares, ^^  will  be  re- 
strained in  equity,^  or  the  unlawful  act  or  proceeding 
will  be  vacated. ^<^  And  to  an  action  at  law  by  the  com- 
X)any  against  a  shareholder  for  calls,  it  is  a  good  plea  that 
the  defendant  was  induced  by  fraud  to  become  a  share- 
bolder.^7  A  call  made  by  directors  having  a  general  power 
to  make  calls  is  not  invalid  because  imposed  for  a  gross 
sum  payable  in  several  installments.  ^^  Unless  the  charter 
requires  a  written  notice  of  calls,  a  verbal  notice  is  suffi- 
cient. i<^  And  notice  may  be  given  by  publication  in  the 
newspapers  where  the  corporation  usually  transacts  its 
business.2o    But  where  the  charter  expressly  requires 
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notice  to  be  given  in  certain  newspapers,  and  for  a  certain 
nomber  of  days,  before  calls  shall  be  valid,  tlie  require- 
ment must  be  observed,  or  there  can  be  no  recovery  upon 
a  call.^^  The  affidavit  of  the  newspaper  clerk  is  sufficient 
evidence  of  the  publication  of  a  notice  of  calls  in  a  news- 
paper.^ 

1  Small  9.  Herkimer  Mannf.  Co.  2  N.T.  890. 

2  See  In  re  Londonderry  etc.  Ballw.  Go.  6  Eag,  BaHw.  Cas.  1 ;  Am* 
bersate  etc.  Ualiw.  Co.  v.  Mitchell,  4  £x.  640. 

3  Ambersate  etc.  Ballw.  Co.  v.  Mitchell,  4  Ex.  fi40 ;  Shaw  v.  Bowley» 
16  Mees.  &,  W.  810. 

4  Soe  Hamilton  etc.  Plank  Road  Co.  v.  Rice,  7  Barb.  157;  Seymour 
«.  SturgeMi,  26  N.  Y.  i;;4;  $  ltd.  cmte, 

5  See  Ambenrate  rtc.  Rallw.  Co.  v.  Mitchell,  4  Ex.  540;  Seymonr  v. 
StnnredH,  26  N.  Y.  134;  Bnuton  v.  D17  Dock  etc.  Sta&^o  Co.  4  E.  D. 
Smith,  4-JO;  Hanuv.  Mulberry  etc.  Gravel  Road  Co.  33  Ind.  103;  WU- 
lametto  Frel^hthi'^  Co.  p.  8tannus,  4  Oreg.  261 ;  Stratford  etc.  Itailw. 
Co.  r.  Strultou,  J  Bam.  &  AUoi.  518. 

6  Silver  Hook  Road  r.  Greene,  13  B.  1. 396.  Compare  Hays  v.  Fitts* 
Imish  etc.  R.  B.  Co.  Stt  Pa.  St.  8i. 

7  Macon  etc.  H.  U.  Co.  r.  Vason.  57  Ga.  314. 

8  Kirk  r.  Bell,  Iti  Q.  B.  2jO;  and  see  Ilowbeacb  Coal  Co.  r.  Lcaffoe, 
5  HurL  A  N.  151. 

9  EakrlRbt  r.  LogRinsport  B.  B.  Co.  13  Ind.  404;  Swansea  Dock  Co. 
V.  L«*veiii,  2U  Law  J.  JUx.  44; ;  and  see  Stclnmetz  v.  Versailles  etc.  Co. 
67  Ind.  4-')7;  Walkrr  r.  l^*Temmiug,  70  No.  Cur.  433;  Ilauovcr  ,TnnctIon 
etc.  R.  B.  Co.  r.  Grubb,  ui  Pa.  St.  3U:  but  comi>are  Garden  Gully  etc. 
Uiuiug  to.  r.  McLljiter,  Law  B.  1 U.  L.  39. 

10  Sb«*fflf>ld  Bailw.  Co.  v.  Woodcock,  7  Mees.  A  W.  574;  Sliackleford 
9.  Dangerlield,  Law  B.  3  Com.  P.  4U7. 

1 1  Pre5iton  p.  Grand  Dock  Co.  11  Sim.  327;  Savory  p.  Dubois.  3  Sand. 
Cb.  4(jtf ;  Melvin  v.  Lamar  Ins.  Co.  80  IlL  44tf ;  Gilbert's  Case,  Law  B.  A 
Cb.55». 

12  Hartford  etc.  B.  B.  Co.  p.  Cro»welI,  5  Hill,  383;  Dorrls  p.  Sweeny* 
60  N.  Y.  4  kI;  South  Geor^a  etc.  B.  B.  Co.  p.  Ayem,  5(>  Ga.  230;  Stevens 
r.  Butland  etc.B.  B.  Co.  29  Vt.  54');  Wellami  Ballw.  Co.  p.  Biake,  6 
Hixrl.  A  N.  410;  Shropshire  etc.  Roiiw.  Co.  p.  Anderson,  3  Ex.  401. 

n  See  Ottowa  etc.  R.  R.  Co.  r.  Black,  73  in.  262;  Hodekinsou  p. 
National  etc.  lus.  Co.  4  DeGex  &  J.  422;  20  Beav.  473. 

14  Smith  p.  Reese  River  Co.  Law  R.  4 11.  L.  64;  Walker  p.  Mobile  R. 
B.  Co.  34  Mbd.  245;  Upiou  r.  Euglehart,  3  Dill.  4J6. 

15  Richardson  r.  Larpent,2  Younse  A  C.  607;  Thorpe  p.  Husrhei^,  S 
Mylne  A  C.  742;  Hod^kiuHon  p.Natioual  etc.  Ins.  Co.  4  DoGcx  &  J.  4.'2, 
26  Beav.  473;  Iiays  r.  Oitowa  etc.  B.  R.  Co.  bl  BI.  412;  Samuel  v.  HoilO' 
day.  1  Woolw.  400;  Dodge  p.  Woolscy,  18  Uow.  331. 

16  Ha^'s  p.  Ottowa  etc.  R.  B.  Co.  61  Bl.  422. 

17  Bwlcli-y-plwm  Lead  Min.  Ca  p.  Baynes,  Law  R.  2  Ex.  824. 

18  Birkenhead  etc.  R.  B.  Co.  p.  Webster,  4  Ed<?.  L.  &  Eq.  461 ;  Am» 
beivate  i:.  U.  Co.  r.  NorcUfle,  4  id.  461;  and  seo  Hann  p.  Mmberry  etc 
Qfavel  Road  Co.  33  Ind.  103. 

If  Smith  p.  Flank  Road  Co.  30  Ala.  050.  .    . 
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20  Ball  9,  V.  8.  Ins.  Co.  4  oni,4S4:  and  see  Great  North  of  Enfflud 
Railw.  Co.  0.  Oiddulph.  7  Mees.  A  W.  243;  but  compare  Ala.  etcTB.  S. 
Co.  V.  Rowley.  9  Fla.  SOS. 

21  Macon  eta  B.  B.  Co.  v.  Yason,  87  Oa.  314. 

22  Andrews  o,  Ohio  etc.  B.  B.  Co.  14  Ind.  169. 

§  117.  AaseMmentB.— The  term  '*  assessment,"  as 
applied  to  corporate  stocks,  means  a  rating  by  the  mem- 
bers or  board  of  directors,  by  installments,  of  which  notice 
is  usually  required  to  be  given.^  The  power  of  a  corpo- 
ration to  assess,  for  its  own  use,  a  sum  of  money  upon  the 
corporators,  and  compel  them  by  action  to  pay  it,  mast 
be  deduced  from  the  act  of  incorporation,^  or  be  derived 
from  an  express  promise.*  Without  a  special  authority 
derived  from  the  charter  or  statute,  paid  corporate  stock 
cannot  be  assessed;^  and  where  the  authority  to  assess 
is  so  vested  in  the  corporation,  as  distinguished  from  the 
board  of  directors,  the  power  cannot  be  delegated  to  the 
latter  without  special  authority  so  to  do.^  And  subse- 
quent illegal  assessments  cannot  be  made  upon  a  pre* 
liumption  of  assent  founded  upon  assent  to  former  illegal 
assessments.  >  Where  the  charter  limits  the  amount  of 
assessments  to  a  fixed  sum  per  share,  assessments  beyond 
that  sum  are  void.^  So,  where  the  charter  provides  that 
the  capital  stock  shall  consist  of  not  less  than  a  certain 
number  of  shares,  assessments  made  before  the  necessary 
amount  is  subscribed  are  not  binding. ^  And  if  a  sab- 
scription  is  expressed  to  be  conditional,  it  must  be  shown 
that  the  condition  has  been  performed  or  waived,  before 
an  assessment  can  be  made.^  Where  the  number  of 
shares  of  the  capital  stock  is  not  fixed  by  the  charter,  the 
number  must  be  determined  by  the  directors  or  the  stock- 
holders before  any  assessment  can  be  made  thereon.^* 
Directors  having  by  statute  full  discretionary  power  as 
to  the  time  and  manner  of  payment  of  subscriptions  may, 
in  laying  assessments,  require  the  whole  subscription  to 
be  paid  at  once,  or  allow  payment  in  installments.  ^^  A 
stipulation  in  the  contract  of  subscription,  that  it  shall  be 
payable  only  on  the  call  of  the  company,  is  operative  u 
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between  stockholders,  but  wUl  not  be  pezmitted  to  de« 
feat  the  rights  of  creditors.^ 

^1  Spongier  v.  Indiana  etc.  It.  B.  Co.  21  HL  276.  As  to  notice:  lee 
Tnrnn.  Co.  r.  Meriwether,  5  B.  Mon.  13;  Atlantic  Dclalno  Co.  p.  Bl88on« 
6  R.  I.  4uJ;  8Iipm(l(l  etc.  Itailw.  Co.  r.  Woodcock,  7  Mee8.de  W.  574: 
Scarlett  r.  Academy  of  Miuiie,  43  Md.  203. 

2  Franklin  Gln&s  Co.  v.  TTblte,  14  Mass.  286:  Franklin  Glass  Co.  v. 
Alexander,  2  M.  U.  »&0;  Kuowlo  v,  Beatty,  i  McLean,  41. 

%  First  Presbyterian  Connr*  r.  Quackenbusta,  10  Johns.  217;  Miiyor 
etc.  r.  McKec,  2  Y(*rg.  ItiT;  Bangor  House  Proprietary  v.  Hinckley,  12 
He.  38};  Katama  Land  Ca  v.  Jemegan,  126  Blass.  155. 

4  Atlantic  Delaine  Co.  v.  Mason,  5  B.  I.  463;  see  State  v.  Morris* 
town  Fire  A&soo.  3  Zab.  lid. 

5  £x  parte  Wlnsor,  3  Story,  411;  see  SuIUyan  v.  Triunfo  etc.  Mln* 
Co.  2n  Car.  665. 

6  Atlantic  Delaine  Co.  v.  Mason*  5  B.  L  463;  Somerset  etc.  B.  B.  Co. 
V.  Ciislilui;,  45  Mo.  5.'4. 

7  Great  Falls  etc.  B.  B.  Co.  v.  Copp,  38  N.  H.  124;  Lewey's  Islana  B. 
B.  Co.  r.  Lolton.  44  Me.  4A1. 

8  Oidtown  etc.  B.  B.  Co.  v.Veazie,  8f)  Me.  571:  Salem  Mill  Dam 
Corp.  r.  Kfipcs,  0  Pick.  23;  Stonebam  Branch  B.  It  r.  Gould.  2  Gray, 
277;  CeninU  It.  B.  v.  Johnson,  80  N.  H.  3!)0;  Peoria  etc.  U.  II.  Co.  v. 
Preston,  35  Iowa,  115;  Norwich  etc.  Nay.  Co.  v.  Theobald,  1  Moody  A 
M.  151. 

A  Troy  Ptc.  B.  B.  Co.  r.  Newton,  8  Ony,5<>6;  Eastern  Plank  Bond 
Co.v.  Yuughan,  14  N.  Y.  54<i;  Llvesey  r.  Omaha  Hotel  Co.  5  Neb.  50; 
Ticonic  Water  Power  Co.  o.  Lang,  63  Me.  480.   See  S  1 10,  ante, 

\9  Troy  otc.  B.  B  Co. «.  Newton,  8  Gray,  896;  Somerset  etc.  B.  B. 
Co.  V.  Cushlug,  45  Me.  524 ;  Somerset  B.  B.  Co.  v.  Clarke,  61  id.  379. 

11  Hann  p.  Mulberry  etc.  Gravel  Boad  Co.  33  Ind.  103. 

.  12  Ciury  V.  Woodward,  53  Ala.  371.   See  Bobinson  v.  Bank  of  Darien* 
18  Oa.  65;  Farrur  v.  Walker,  13  Bank.  Beg.  b2. 

§  1?3.  vrho  liable  to  calls  and  assessments.— 
£ach  person  whose  name  appears  upon  the  stoclc  booiss 
of  a  corporation  as  a  stockholder,  is  presumably  the  own- 
er of  the  stock,  1  and  so  liable  to  calls  and  assessments.^ 
And  in  an  action  to  enforce  the  payment  thereof,  the  bur- 
den of  proof  is  upon  him  to  show  that  he  is  not  a  stock- 
holder.' And  a  stockholder  cannot  avoid  liability  on  the 
ground  that  he  was  not  an  original  subscriber,  but  is  an 
oxnxet  by  purchase.^  A  transferee  of  shares  is  liable  for 
calls  made  after  he  has  been  accepted  by  the  company  as 
a  stockholder,  and  his  name  has  been  registered  on  the 
stock  books.^  And  a  buyer  of  shares,  who  induces  the 
company,  by  false  representations*  to  enter  his  name 
upon  the  register,  is  estopped  to  deny  the  validity  of  th^ 
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transfer  so  obtained,  in  an  action  against  liim  foT  calls.* 
And  generally,  a  stockholder  wLo  participates  or  acqai- 
esces  in  the  action  of  corporate  oilScers  in  making  an 
assessment,  is  estopped  from  objecting  that  the  assess- 
ment was  unauthorized. 7  Payment  of  installments  by  a 
subscriber,  without  objection,  is  a  sufficient  recognition 
of  the  legal  existence  of  the  corporation,  to  enable  it  to 
recover  future  installments. ^ 

1  See  State  v.  Ferris,  42  Ck>nn.  960;  MacUr^tt  v.  HorrcU,  33  Cal.  25; 
Bpear  v.  Crawford,  14  Wend.  20;  Cordeuv.  Uui verbal  Oas  Light  Co. 
SDowl.  &L.37J. 

2  Merrlmac  Mln.  Co.  p.  Baqlev,  14  Mich.  801 ;  see  also.  West  Com- 
waU  Uailw.  Co. «.  Mowatt,  14  Q.  II.  521. 

3  Tumbull  V.  Payson,  16  Bank.  Heg,  440. 

4  Hartford  etc.  R.  R.  Co.  v.  Boorman.  13  Conn.  530;  Merrlmac  Mln. 
Co.  V.  JSaglcy.  1 4  Mich.  501 ;  Wcsc  riilia.  Canal  Co.  v.  Inncs.  3  Wbart.  198. 
Compato  Siironshlre  etc.  Canal  Co.  v.  Anderson,  6  Dowl.  A  L.  48i; 
Palmer  v.  Ridge  Mln.  Co.  34 1'a.  St.  238. 

5  Webster  «.  Upton,  91  U.  S.  65;  Mcrrhnac  Mln.  Co.  v.  Levy,  54  Pa. 
Bt.227. 

6  Sheffield  etc.  Railw.  Co.  o.  Woodcock,  2  Eng.  Railw.  Cas.  522;  and 
see  Evcrhart  r.  Westchester  otf*.  i:.  R.  Co.  23 1'a.  St.  339. 

7  Ccntml  R.  R.  Co.  v.  Johnson.  30  N.  II.  8fl0;  Kansas  City  Hotel  v. 
Harris.  51  Mo.4J4;  Macon  etc.  R.  R.  Co.  v.  Vason.  57  Ga.  314;  Os^ipce 
Manuf.  Co. ».  Canncy.54  N.  11.  2r5;  and  compare  Bavlngton  r.  Pitta- 
bur^h  ct(^.  R.  R.  Co.  .'(4  Pa.  St.&53;  Lexin^onetc.  B.  R.  Co.  r.  Chandler, 
la  Met.  311 ;  Stratford  etc.  Railw.  Co.  v.  Stnitton.  2  bam.  &  Adol.  518. 

8  Maltbv  V.  Northw.  etc.  R.  R.  Co.  IG  Md.  422.  Compare  Cromfordl 
etc.  Baiiw.  Co.  V.  Locey.  3  Youngo  &  J.  80;  Loudon  «tc.  Railw.  Co.  v. 
Graham,  I  Q.  B.  271;  Somerset  etc.  R.  B.  Co.  v.  Cashing,  45  Me.  5J4; 
Camp  V.  Byrne,  41  Uo.  525. 

§  119.  Payment,  how  enforced.— It  is  clear  tliat,  in 
the  absence  of  any  remedy  provided  by  statute  or  by-law 
for  tije  recovery  of  assessments,  or  unpaid  installments, 
subscribers  are  liable  therefor,  in  an  action  at  law,  thoug^h 
they  have  made  no  express  promise.^  And,  according  to 
the  weight  of  authority,  subscribers  are  so  liable  upon  a 
promise,  express  or  implied,  notwilbstandiug  a  remedy 
by  forfeiture  of  the  stock  is  given  to  the  corporation  by 
the  charter.2  The  penalty  by  forfeiture  is  cumulatiyoy 
and  affords  no  objection  to  an  action  at  law.^  The  cor- 
poration may  waive  it,  and  proceed  in  personam  on  tho 
promise.^  But  a  subscriber  cannot  rescind  Iiis  contract  by 
forfeiting  the  payment  made  thereon  ;fi  the  option  to  for* 
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felt  Is  wltli  the  eompaii.v,  bqiI  not  ^tli  tlio  Btockli older.* 
And  if  (lie  companj  clei't  to  forfeit  and  take  back  Its 
stock,  it  cannot  also  collect  ibo  price  aubscribud.'  The 
poi^T  of  ft  torporalion  to  subject  stock  to  forfeiture  for 
non-pB>'uirnt  of  iDHtullnientg,  niust  be  eipieBsly  con- 
ferred,* uod  is  to  be  exercised  strictly  lu  accordance  with 
tlie  proTisions  of  tlie  cliartet,*  and  Iho  law  of  the  stutu 
wliereiii  tbe  coriioration  exiBts.i"  There  can  be  no  fur- 
fcilura  for  failure  ti>  pay  nssesiimeiits  irLicli  are  lu  vvliole 
or  Id  piirt  illegnl."  And  a  gencml  resolution  foHeitiiiK 
stock  for  non-payment  of  loiilallinenls,  irhlcli  does  not 
specify  tbe  stock  forfeited,  Is  not  Talltl,'^  So,  In  a  proper 
case,  a  redemption  of  eluires  may  be  obtained  after  a  dcc- 
Inratlon  of  forfeiture  and  Iwfore  sale."  WLere  notice  of 
assensnients  and  calls  is  not  required  hy  the  cLnrter,  it 
Is  not  an  indiMpensable  requisite  to  liability  Su  an  actiuu 
for  Btouk  HuijsctiptlODB; '*  and  where  the  subscription 
paper  Hxes  tbe  time  tif  payment,  no  demand  befuru  buit 
is  necessary ■" 

II.  rei  Ew«  ItrUlEO  Co.  p. 


I    South  Bny  etc.  Dam  Co.  r.  Orsy.N  He.MI;  Nortliera  K.  K.  Co.  >. 
Iter,  lU  Bub.  9Ik 

I    E*nenipluiliItaaitCo.r.  Vansbiui,  9>Barb.  IH:  Spear  i.  Cisir- 
il,l*W«i<I.M!  Uiiinr.Co<Ae,2irConn  '-"■»— — -  i.-i.i— .-- 


i<1  ue  CouQ.  etc  B.  B. 
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7  Small  V.  Herkimer  Mannf.  Co.  3  N.  T.  330;  Athol  etc.  B.  S.  Co.  v. 
InliabiuuiU  etc.  IIU  Miuw.  'iOii  Meciuuucs'  Fouudry  etc.  Co.  v.  Uall,  121 

D  Matter  of  Long  Island  R.  B.  Co.  19  Wend.  37;  Downing  r.  Potts, 
28  N.  J.  L.  M:  Lewey's  Istlaiid  11.  IL  Co.  v.  lloitua, 4{  Jdo.  461;  Bauxou's 
CMe,  4  DoOcz  &  J.  4«i;  fitauliope'tt  Ciu>e,  Law  K.  1  Ch.  lul. 

tt  Downing  v.  Potts,  33  N.  J.  L.  66;  Eastern  Plank  Road  Co.  v. 
Vaugbau,2U  Barb.  155:  Clarkor.  Uarcu  II.  L.  Cak).  G^M;  and  8ee  Garden 
Uuiiy  etc.  Mill.  Co.  r.  McLlster,  Law  B.  1  App.  C.  iii;  York  etc.  U.  B.  Co. 
V.  lUtciae,  40  Me.  4:^. 

10  Mitcliell  V,  Vt.  Copper  Mln.  Co.  8  Jones  A  8. 406;  67  N.  Y.  280. 

1 1  Stoueham  Branch  R.  R.  Co.  v.  Gould,  2  Gray,  277 ;  Lewey's  Island 
B.  B.  Co.  V.  Bultou,  AS  Me.  451. 

12  Jolinsou  V.  Albany  etc.  B.  B.  Co.  40  How.  l*r.  103. 

13  Walker  v.  Ogden.  1  Diss.  287;  Mitchell  v.  Vt.  Copper  Mln.  Co.  8 
Jones  it  6.  am;  bTV,  Y.  2)>0. 

14  Eppes  r.  Miss.  etc.  B.  B.  Co.  33  Ala.  33.  Compare  Gmbb  v. 
M;Uiouiiiff  Nav.  Co.  Ul'a.  St.  303;  Ombbs  r.  VicksbtiiK  etc  K.  IL  Co. 
M  Ala.  3:td;  Winter  v.  MiLscogeo  U.  B.  Co.  1 1  Ga.  iJH;  Lake  Ontario  etc 
B.  B.  Co.  V.  Bliibun,  lU  N.  Y.  4.il:  Rutland  etc.  B.  It.  Co. «.  ilmdl,  35  YU 
536;  Cole  0.  Joilet  Opera  Uouse  Cu.  la  111.  iHi. 

15  Mew  Albany  etc.  B.  R.  Co.  v,  Pickens,  5  Tnd.  247.  Compare 
Schenectady  etc.  B.  R.  Co.  r.  1  hatcher,  11  K.  Y.  kJ:  Pbrcnix  Wuis  h. 
Ca  V.  Badger,  67  Id.  2u4;  Mansfield  etc.  R.  R.  Co.  v.  UaU,260iUo  bu  310. 

§  120.  Diacliarge  of  sabscriber  from  liability. — 
A  change  in  the  amount  of  the  capital  stock  uf  a  cori>ora- 
tion,  mado  without  the  assent  or  subsequent  acquiesceuco 
of  a  subscriber,  discharges  him  from  all  liability  ou  his 
subscriptiuu.i  So,  of  a  change  locating  a  road  u]x>n  a 
diilerent  route;  ^  or  a  change  in  the  [lositiou  of  a  bridge.* 
And  if  a  corporation  embark  in  a  new  business,  though 
by  authority  of  law,  stockholders  not  assenting  thereto 
are  absolved  from  liability  ou  their  subscriptions.^  So,  if 
a  charter  becomes  void  by  its  terms,  in  consequence  of  the 
work  not  being  commenced  within  the  time  fixed,  the  sub- 
scribers ure  discharged.^  And  generally,  changes  in  the 
contract  of  subscription  after  signing, ^  or  material  alter- 
ations in  the  charter,  or  departure  from  the  substantial 
features  of  the  corporate  organization  as  proposed  to  and 
accepted  by  the  subscriber,  ?  or  from  its  purposes  and 
plans,^  if  made  without  his  consent,  will  operate  tc  dis« 
charge  him  from  liability  on  his  subscription,^  or  from  an 
agreement  to  take  and  pay  for  bonds  of  the  corporatiou.^o 
So,  if  the  corporation  release  a  part  of  its  subscribers. 
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returning  to  them  their  money,  subscribers  not  assenting 
tiiereto  are  discharged-^^    Bnt  mere  changes  in  matters  of 
detail,  not  affecting  the  material  features  of  the  engage- 
ment as  intended  and  entered  into  by  the  subscriber,^ 
or  changes  in  the  corporate  affairs  which  may  be  oonsid* 
ered  authorized  or  contemplated  by  the  charter  and  by- 
laws fairly  construed,^*  or  changes  to  which  the  sub- 
scriber has  assented  1^  even  by  implication,^^  will  not 
operate  to  dischaige  him.i>   And  so  of  changes  which  the 
diructors  or  the  majority  have  no  power  to  make  or  carry 
into  effect,  because  they  are  ultra  vire$  or  fraudulently 
Kor  ^'ill  mere  mismanagement  dischaige  a  subscriber;  i< 
nor  will  abandonment  of  its  business  by  a  corporation 
dischaige  a  subscriber,  where  it  appears  that  the  corx)ora- 
tion  is  indebted  to  more  than  the  amount  of  the  subscrip- 
t)on.u   A  defense  to  an  action  against  a  subscriber  upon 
his  subscription,  that  he  had  not  signed  the  articles  of 
association,  or  authenticated  his  subscription  in  the  com- 
missioner's books,  was  disallowed  as  insufficient;  ^  so,  of 
a  defense  that  the  promoters  of  the  company  had  pur- 
chased from  themselves  proi>erty  for  corporate  use,  at 
an  exhorbitant  price,  in  fraud  of  the  stockholders;^  or 
that  the  company  had  received  subscriptions  in  excess  of 
the  amount  authorized;^  or  had  received  subscriptlpna 
trithout  complying  with  a  charter  provision  requiring  the 
capital  to  be  invested  in  public  securities;^  or  that  the 
commissioners,  in  receiving  subscriptions,  failed  to  exact 
a  certain  percentage  in  cash  on  each  subscription  when 
made  as  the  charter  required;^  or  that  notice  of  an  elec- 
tion of  directors  was  insufficient;  ^  or  that  the  company 
had  released  other  subscribers  or  forfeited  their  stock 
without  payment;^  or  that  the  company's  road  had  been 
seized  by  executive  authority  ;27  or  that  the  company  had 
not  located  its  business  at  the  place  contemplated  by  the 
charter.^ 

_  1  Hngheii  v.  Antletam  Utuiiif  .  Co.  M  Bid.  SIS.   Compare  Agr.  Bb 
B.  B.  CoTv.  Wlndiester,  U  Allen,  29. 


S  120  STOCKS  A^'D  8TOCOIOIJ>ERB.  108 

2  Sllddlesex  Tamp.  Co.  v.  Swan,  10  Ma».  S94 ;  BlTes  «.  Plank  It.  Co. 
SO  Ala.  bJ:  Vuflalo  etc.  U.  K.  Co.  v.  I'ottle, '2J  U»rb.  21 ;  Whiter  v.  Htifl- 
coffce  11.  It.  Co.  1 1  Oa.  Ii6.  U\xt  compare  I>clu%varo  U.  U.  Co.  r.  Thorp, 
1  Uonst.  14  >;  Irwhi  r.  Tump.  Co.  2  Va.  4titf ;  Central  Flank  U.  Co.  9. 
Cleui«:us»,  16  Mo.  S5:<;  UulUud  etc.  U.  U.  Cu.  r.  Tiiiull,  85  Vt.  hJti:  Dau- 
bury  etc.  U.  U.  Co.  v.  WlLtou,  22  Conn.  435. 

S  Fremont  Ferry  etc.  Co.  r.  Fuhmian,  8  Neb.  99;  and  aee  Hester  v. 
Heinphis  etc.  U.  U.  Co.  82  Mititt.  37(5;  AVitter  v.  Hito.  etc.  li.  it.  Co.  20 
Ark.46J. 

4  Hartford  etc.  R.  R.  Co.  o.  Croswell,  6  Hill,  888;  and  compare 

BhitchlorU  v.  Uoss,  64  Darb.4i. 

5  Plank  it.  Co.  v.  Davidson.  S!)  Pa.  8t.  439.  Sco  Pickering;  v.  Temple- 
ton,  2  Mu.  App.4J4:  Fhrtit  Nut.  Bank  v.  ilnrford,  2J  Iowa.  679;  Four 
HUu  Valley  U.  li.  Co.  v.  BaUuy.  16  Ohio  St.  2wi. 

6  8co  Conn.  etc.  R.  It.  Co.  9.  Baxter,  32  Vt.  805;  Spartanbnrff  etc.  R. 
B.  Co.  r.  Gratfenreld,  12  itlcb.  (>75;  Nu^*ut  r.  SupervlMim  etc.  itf  >VaIl« 
241 ;  Wawler  v.  Ohio  etc.  it.  \L  Co.  14  iiiU.  174. 

7  Sparrow  v.  FvanRvIIle  etc.  It.  IL  Co.  7  InU.  309;  Manhclm  etc 
Plank  it.  Co. r.  Amdc  31  Pa.  St. 817;  hupurrlAoni  etc.  r.  BIum.  etc.  IL 
B.  Co.  21  ill.  'i^i  Kenosha  cir.  it.  It.  Co.  r.  Mai'Ah,  17  Wb.  13;  Cicanva* 
ter  V.  Mei'edlth,  1  Wall.  25;  Black  r.  Del.  etc.  Canal  Cc).  S)  C.  E.  Green, 
4.i5:  Doriisiv.  Kweeuey,<>4  Barb.u3b;  «iU  N.  Y.4<Mi;  Marietta  etc.  K.  IL 
Co.  V.  ElUott,  lu  Ohio  St.  57. 

8  HeCray  «.  Junction  11.  R.  Co.  9  bid.  858;  Middlesex  Torap.  Co.  v. 
Locke,  8  Unas,  '2^6. 

9  Zabriskie  «.  Hackensack  etc.  R.  R.  Co.  3  C.  £.  Oreen,  178;  Bery  v« 
Marietta  (tc.  Raliw.  Co.  2tt  Ohio  St.  <>73;  South  Ga.  etc.  R.K.Co.«. 
▲yres,5aGa.2W). 

10  New  Jersey  etc.  R.  R.  Co.  r.  Strait,  35  N.  J.  L.  323. 

11  McCully  r.  Pittsburgh  etc.  R.  R.  Co.  32  Pa.  St.  225. 

12  See  Rice  v.  Rock  Island  etc.  R.  R.  Co.  21  III.  93;  Aspr.  Br.  R.  R.C0. 
e.  Winchester,  13  Allen,  2.);  Everhart  v.  West  Chester  etc.  it.  iL  Co.  2S 
Pa.  St.  3J.);  New  Haven  etc  R.  R.  Co.  v.  Cbapinan,  88  Coim.  66;  Fougb- 
kecpKie  etc.  PiankR.  Co.  9.  Grit&ii,  24  N.  Y.  lou;  l*acmo  it.  K.  Co.  «. 
HuKlie»,  2J2  Mo.  \)i ;  Midland  etc.  Itallw.  Co.  v.  Cordon,  16  Meea.  A  W. 
b4;^aud  see  Witter  v.  Miss.  etc.  it.  it.  Co.  2U  Ark.  463. 

13  Mowrey  v.  Indhinapolls  etc.  R.  R.  Co.  4  Blss.  78;  Fry  o.  Leztngton 
etc.  R.  R.  Co.  2  Met.  314;  Bish  v.  Johnson,  21  lud.  2M:  111.  River  It.  It. 
Co. «.  Boers,  27  111.  185;  Ottawa  etc.  R.  R.  Co.  v.  Black,  79  id.  2i£2;  and 
Northern  R.  R.  Co. «.  Miller,  10  Barb.  2vU;  South  Bay  Meadow  Dam 
Co.  V.  Gray,  30  Me.  547;  Cork  etc.  Railw.  Co.  v.  Patterson,  i8  Com.  B. 
414. 

14  Clarke  v.  MonongaheU Nav.  Co.  10  Watts,  364 ;  Doane  v.  Treasorer 
etc.  Wrlj;ht,  752. 

15  Memphis  Br.  B.  R.  Co.  v,  Sullivan,  67  Oa.  240. 

16  See  Nugent  v.  Supervisors  etc.  19  WalL  241;  Hays  9.  Ottawa  eto. 
B.  R.  CO.  61  111.  422. 

17  Railroad  Co.  v.  Gaster,  24  Ark.  97;  Hays  v.  Ottawa  etc.  B.  R.  Co. 
61  111.  422;  and  see  Miss.  etc.  R.  R.  Co.  v.  cross,  20  Aik.  443;  Smith  «. 
Tallahassee  Branch  etc.  30  Ala.  650. 

18  Chetbtln  v.  RepabUo  Life  Ins.  Co.  86  111.  220. 

19  Phoenix  Warehousing  Co.  v.  Badger,  67  N.  T.  294.  Compare  Ko- 
MUlau  V.  Maysville  etcTR.  it.  Co.  15B. Mon. 218;  UL etc. It. B. Cow •• 

.Cook, 2!)  IU.237. 

20  Peninsula  Railw.  Co.  v.  Duncan,  28  Mich.  130. 

21  Dorris  v.  French,  4  Hun.  292;  6  Thomp.  &  C.  58L 
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8  Oler  V.  Bait.  etc.  B.  B.  Co.  41  Md.  S83. 

23  Little  V.  O'Brien,  9  Mass.  423  ;and  see  Hannibal  etc.  Flank  B.  Co. 
V.  Menef ee,  25  Ho.  647;  Straus  v.  Bagle  Ins.  Co.  5  Ohio  8t.  SO;  Fint 
M nnicipality  «.  New  Orleans  Tlieater  Co.  2  Rob.  (La.)  206. 

S4  Blalr  v,  Rntherford,  81  Tex.  465;  Oaitett  v.  DiUsbnry  etc.  B.  B. 
Co.  78  Pa.  St.  4iia;  and  see  Straus  v.  Bagle  Los.  Co.  5  Ohio  St.  89. 

25  Central  Plank  B.  Co.  v.  Clemens,  16  Mo.  369;  Eastern  Plank  B.  Co. 
V.  Vangtiau,  14  N.  Y.  646. 

26  Bormaa  «.  JacksonTllle  etc  Plank  B.  Oo.  7  Ha.  26ft;  and  see 
Mempliis  Br.  K.  B.  to.  v.  Sulliyan,  27  Oa.  24U. 

37   Mnllins  V.  Bailroad  Co.  54  Qa.  689. 

28   Conrtright  9.  Deeds,  37  Iowa,  603. 

§  121.  AsAont,  estoppel,  eta— If  a  subsoriber  assent 
to  a  mateiial  change  in  the  corporate  affairs,  even  by  im- 
plication, as  by  paying  assessments  with  knowledge  of 
the  change,^  he  cannot  be  relieved  from  the  payment  of 
his  subscription  by  reason  of  such  change.'  So,  it  is  an 
established  rule  that,  in  the  absence  of  fraud,'  a  party 
recognizing  the  existence  of  a  corporation  by  subscribing 
for  its  stock  cannot  defend  an  action  on  his  subscription 
by  impeaching  the  existence  and  capacity  of  the  corpora- 
tion.^ As  long  as  defects  in  organization  or  subsequent 
abuse  of  the  corporate  powers  are  tolerated  by  the  state, 
it  is  not  for  individual  subscribers  to  call  them  in  ques- 
tion.<  And  a  transferee  of  shares  is  estopped  from  dis- 
puting the  validity  of  a  subsoription  upon  any  groimds 
that  could  not  have  been  taken  by  the  original  subscrib- 
er.* The  admission  by  a  party  that  he  is  a  subscriber  to 
the  stock  of  a  comjmny,  upon  the  faith  of  which  others 
are  induced  to  act  for  his  benefit,  will  estop  him  from 
afterward  denying  that  he  did  in  fact  subscribe.? 

1  Memphis  Br.  B.  B.  Co.  v.  SnlUvan,  57  Oa.  240. 

2  Memphis  Br.  B.  B.  Co.  v.  Sullivan,  57  Oa.  240;  Doane  «.  Treasm^r 
ete.  Wright  (uhio),  752;  Kennebec  etu.  U.  B.  Co.  v.  Palmer,  34  Me.  366» 

8  See  Duchess  Cotton  Mannf.  r.  Davis,  14  Johns.  238;  Stoops  v. 
Oreenburg  etc.  Plank  K.  Co.  10  Ind.  47;  Upton  v.  Tribilcock,  91  U.  8. 45. 

4  Meth.  Epis.  Union  Church  v.  Pickett,  19  N.  Y.482;  Montpeller 
etc.  B.  V.  Co.  V.  Lau8r<1on,  48  Vt.  284;  Parker  v.  Northern  R.  R.  Co.  31 
Micb.  23;  and  see  Sbober  v.  Lancaster  County  etc.  Assoc.  (»»  Pa.  St. 
439.  Compare  First  Baptist  Soc.  v,  Rapalee,  16  Wend.  605;  Oldtown 
etc.  B.  R.  Co.  V.  Veazie.  89  Me.  571. 

5  Meth.  Epis.  Union  Church  v.  Pickett,  19  N.  T.  482;  Dorrisv. 
Trench,  4  Hun,  292;  6  lliomp.  ft  C.  581;  Hanover  Junction  etc.  B.  B. 

BOOSB  COBP.— 15. 
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Co.  V.  Grabb,  83  Pa.  St. »;  St.  Charles  Manaf .  Go.  v.  Briton,  2  Mo.  App. 
390:  Monroe  v.  Fort  Wayne  etc.  B.  K.  Co.  28  Micti.  272. 

6  Palmer  v.  Lawrence,  s  Sand.  161. 

7  Graff  v.  Pittsburgh  etc.  B.  B.  Co.  31  Pa.  St.  488;  and  compare 
New  Albany  B.  B.  Co.  v.  Slaughter,  10  Ind.  218;  Lituhfleld  Bank  t. 
Church.  29  Conn.  137. 

§  122.  Transfer  of  sbares.— The  right  of  transfer  is 
incidental  to  the  ownership  of  shares  in  the  stock  of  joint- 
stock  companies  and  corporations,  formed  in  porsoance 
of  legislative  authority;^  and  a  by-law  which  unreason- 
ably interferes  with  the  free  exercise  of  this  right  is  void, 
as  being  in  restraint  of  trade.*  Even  where  a  state  owns 
shares,  it  may  sell  or  otherwise  dispose  of  its  interests 
therein,  and  such  transfer  does  not  dissolve  the  corpora- 
tion.* But  corporations  are  trustees  for  the  property 
and  title  of  each  owner  of  their  stock,^  and  may,  as  a 
matter  of  right,  and  for  their  own  safety,  demand  evi- 
dence of  authority  to  transfer  stock  before  permitting  it  to 
be  made.s  But  as  to  all  persons  except  the  corporation,' 
or  subsequent  purchasers  in  good  faith,  without  notice,'^ 
the  sale  of  shares  is  complete,  and  the  buyer's  title  is  per- 
fect, when  the  seller  has  subscribed  the  proper  authority 
to  the  transfer  agents  to  make  a  transfer  on  the  books, 
and  has  delivered  this  with  the  old  certificate  to  the 
buyer,  and  the  latter  has  paid  the  price.*  And  this  is  so, 
although  the  general  law  declares  that  no  transfer  shall 
be  valid  for  any  purpose  whatever,  unless  it  be  entered 
in  the  book  prescribed,  and  in  accordance  with  the  law.^ 
Stock  certificates  are  neither  in  form  nor  character  nego- 
tiable paper,  and  so  transferable  by  mere  indorsement 
and  delivery  ;^<>  but  they  approximate  to  such  paper  as 
nearly  as  practicable,  and  are  construed  in  a  way  to 
invite  the  confidence  of  business  men,  so  that  they  are 
sold  in  open  market  the  same  as  other  securities.^  A 
sale  of  stock,  as  between  buyer  and  seller,  confers  upon 
the  former  the  right  to  demand  a  legal  transfer  of  the 
shares  in  the  company's  books  ;^  and  for  refusing  to 
make  such  transfer,  the  company  renders  itself  liable  to 
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an  action  at  law,  as  for  a  conversion  of  the  stock  ;^  in 
wliich  action  tlie  measure  of  damages  is  tlic  market  value 
of  the  stock  at  the  time  of  demand  and  refusal  to  trans- 
ferrin <vnth  any  dividends  which  had  accrued  thereon  at 
that  time,  together  with  interest  to  the  triaL^^  A  demand 
made  upon  any  officer  having  charge  of  the  books  for  the 
purpose  is  good.^^  And  a  refusal  to  make  the  transfer 
cannot  be  justified  on  the  ground  that,  in  the  judgment  of 
the  transfer  agents,  the  motives  and  purposes  of  the  par* 
ties  are  improper,  or  the  transfer  may  affect  injuriously 
the  interests  of  the  company.^^  if  the  requisite  number 
of  shares  are  transferred,  though  without  regard  to  the 
identity  of  those  claimed,  it  is  sufficient.^^  A  gift  of 
stock  in  view  of  death,  made  by  a  simple  delivery  of  the 
certificates,  with  the  intent  to  transfer  the  stock,  is  val- 
id.^ So,  an  unconditional  bequest  of  the  dividends  of 
stock  is  a  bequest  of  the  stock  itself.^  Letters  of  admin- 
istration are  sufficient  evidence  of  authority  to  execute 
transfers  of  stock.^^  Formal  requisites  to  a  transfer  pre- 
scribed in  the  charter  or  by-laws,  being  for  tlie  benefit  of 
the  company,  may  be  waived;^  and  where  the  company 
I>emuts  transfers  to  be  made  in  a  manner  different  from 
that  directed,  it  cannot  afterward  repudiate  the  rights  of 
the  transferees  as  stockholders,  on  the  ground  that  the 
prescribed  formalities  were  disregarded.^  If  an  equit- 
able owner  of  shares  demand  a  transfer,  without  offering 
to  surrender  the  certificates,  and  they  are  known  to  the 
company  to  be  in  the  possession  of  another  person  claim- 
ing to  be  the  owner,  a  refusal  to  transfer  will  be  sus- 
tained.^ So,  where  a  transfer  is  made  to  a  purchaser  at 
sheri^s  sale,  after  the  levy  of  an  attachment  and  notice 
to  the  company,  but  before  demand  by  a  prior  assignee  for 
a  transfer  to  him,  the  company  is  protected.^ 

1  state  V.  Fnuiklin  Bank,  10  Ohio,  91;  Brlffhtwell  v.  MaUory,  10 
Terff.  IM;  Duvergier  v.  Fellows,  6  Blng.  248;  Glbbert's  Case,  Law  B. 
sell.  659. 

2  Qulner  v.  Blarblebead  Ins.  Co.  10  Mass.  476;  Sargent  v.  Franklin 
Ids.  Co.  8  Pick.  90;  Moore  v.  Bank  of  Commerce,  62  Mo.  S77* 

9  LaGnuigeetc.B.B.Co.v.  Balney,7Cold.420. 
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4  8m  Lowtt  9.  Commercial  Bank.  Taney,  810:  Fisher  v.  Brown, 
104  Maaa.  2M:  Haflrwood  v.  Railroad  Bank.  10  So.  Cur. 379;  Duncan*. 
Jaudon,  U  wall.  Iii6;  firewater  «.  Syme,42CaL  1)0. 

5  Chew  p.  Bank  of  Baltimore,  14  Md.  299:  Bayard  9.  Fanners'  eto^ 
Bankt  bi  Pa.  St.  txii  N.  Y.  etc.  U.  U.  Co.  9.  Schuyler.  S4  N.  Y.  30. 

6  See  Bank  of  Commerce's  App.  73  Pa.  St.  50;  Gnrmes  9.  Hone.  49 
N.  Y.  17:  Uoss  9.  SoutUwestem  u.  B.  Co.  63  Ga.  U4:  Hrown  «.  Adams, 
5  Bitts.  181. 


8  NewbMTy  v.  Detroit  etc.  JCanof.  Co.  17  Mich.  141;  Bmoe  «. 
Smith.  44  Ind.  1 ;  Leltch  9.  Wells.  48  N.  Y.  685;  Bridgeport  Bank  9.  N. 
Y.  etc  iC.  K.  Co.  30  Coun.  23 1 ;  Howe  9.  starkweather.  17  Aiass. 243 ;  Lor^ 
lug  V.  Salisbury  Mills.  125  id.  138;  Scripture  v.  Fraucestown  Soapstoiie 
Co.60N.U.67r;  Kuss  v.  Southwestern  R.  R.  Co.  63  Ga.  614;  Smith  v. 
American  Coal  Co.  7  Lans.  817 ;  Bank  of  America  v.  McNeil.  10  Bosh,  54. 

9  Johnson  9.  UnderhUl.  02  N.  Y.  203;  Parrott  9.  Bycrs.  40  Cal.  614: 
Duke  e.  Cahawl>a  Kav.  Co.  10  Ala.  62;  Fanners'  Bank  v.  Iglehart.  • 
Gill.  50.  Compare  Fiukerton  r.  Manchester  etc.  U.  B.  Co.  U  M.  H.  424, 
Northi'op  V.  Curtis,  6  Conn.  246;  N.  Y.  etc  R.  R.  Co.  v.  Schuyler.  38 
Barb.  634;  Reg.  9.  General  Cemetery  Co.  0  £L  ft  B.  416. 

10  Donn  e.  Com.  Bank  of  BnfEaiOtll  Barb.  680;  Weaker  r.  Barden.  8 
Lans.  338;  49  N.  Y.  286;  Hail  9.  Rose  HUl  etc.  Boad  Co.  70  111.  673;  Shaw 
«.  Spencer,  100  Mass.  382;  1  Am.  R.  115. 

11  Bank  9,  Ijmier,  11  WalL  869;  and  see  Stlnson  e.  Thornton,  56  Ga. 
877 ;  Webster  «.  Upton,  91  U.  S.  65 :  First  Nat.  Bank  v.  Gilford,  47  Iowa» 
875;  Lee  9.  Citizens'  Nat.  Bank.  2  Chi.  296. 

■12  Pnrchase  v.  N.  Y.  Ex.  Bank,  8  Robt.  164 ;  People 9.  Crockett.  9CaL 
112;  Webster  v.  Upton,  91  U.  S.  65. 

13  Bank  of  America  r.  McNeil.  10  Bush,  M:  Kimball  9.  Union 
Water  Co.  44  Cal.  173;  13  Am.  R.  157:  and  see  Commercial  Bank  v. 
Kortright,22  Wend.  348;  Gray  v.  Portland  Bank.  3  Mass.  364:  State  v. 
Rombauer.46  Mo.  155;  Murray  r.  Stevens,  liO  Mass.  M5;  Hill  r.  Pine 
River  Bank.  45  N.  H.  3tM);  People  v.  Parker  Vein  Coal  Co.  1  Abb. 
Pr.  128;  10  How. Pr. 643;  Reg.  r.  Liverpool,  etc.  Railw.  Co.  II  £ng.  L. 
ftKq.408.  An  equitable  action  will  lie  to  compel  a  transfer:  Cttsli> 
man  v.  Thayer  Manuf.  Co.  76  N.  Y.  3o5;  7  Duly,  33U;  3J  Am.  R.  315. 

14  See  McNeil  r.  Tenth  Nat.  Bank.  65  Barb.  69;  46  N.  Y.  325;  Doug- 
las 0.  51erceles,25  N.  J.  Cq.  144;  Build,  etc.  Assoc,  v.  Sendmeyer,  60 
Pa.  St.  67 ;  Rex  v.  London  Assurance  Co.  6  Bam.  &  Aid.  899. 

15  Baltimore  etc.  Railw.  Co.  e.  Sewell,  85  Md.  238:  6  Am.  R.  402;  and 
see  Hussey  v.  Mauuf.  A  Mech.  Bank,  10  Pick.  415;  North  Am.  BaUd. 
Assoc.  V.  Sutton,  85  Pa.  St.  463. 

16  Tump.  Co.  9.  BuUa,  46  Ind.  1.  See  WUUams  v.  Mechanics' 
Bank,  6  Blatchf .  59. 

17  State  9.  Mclver,  2  So.  Car.  25;  and  see  Helm  v.  Swiggett.  12  lad. 
194 ;  State  v.  Smith,  48  Vt.  266.    Compare  Re  Smith.  Law  R.  6  £q.  238. 

18  Hardeobergh  v.  Bacon,  33  CaL  356:  Ross  9.  Union  PaclAc  Railw.  1 
Woolw.  26;  Noyes  9.  Spauluiug.  27  Vt.  420. 

19  Walsh  V.  Sexton,  65  Barb.  251 ;  and  see  Westerlo  «.  De  Witt,  86  N. 
Y.  840. 

20  CoIUer  v.  CoUler,  3  Ohio  St.  869. 

21  Bayard  r.  Fanners' etc  Bank,  63  Pa.  St.  232.  Compare  Alfonso's 
Appeal.70id.847. 

22  Chambersborg  Ins.  Co.  9.  Smith.  11  Pa.  St.  120;  Smock  v.  Hendeiw 
ion,  1  Wils.  (ind.)  ^1;  Ghonteau  Spring  Co.  v.  Harris,  20  Mo.  883. 
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21  Barffato  v.  Shortridge.  6  H.  L.  Cas.  297;  EQlMm  v.  Sdmelder,  25 

Iift.AJl.43tf. 

24  Nat.  Bank  «.  Lake  Shore  etc.  Raflw.  Co.  21  Oblo  St.  221.  S«e 
Spragoe  v.  CocheGO  Mannf.  Co.  10  Blatcbf .  173. 

29  'WUIlains  V.  Mecbanlcs*  Bank,  ft  Blatchf.  89.  Bnt  compare  Be 
Comeaiir.  Guild  Farm  Oil  Co.  3  Daly,  218;  State  v.  Warren  Foundry 
etc  32  N.  J.  L.  439. 

§  123.  ZSffect  and  incidents  of  transfers.— The 
transferee  of  stock  is  substituted  to  the  rights  and  obliga- 
tions of  the  original  subscriber,!  and  is  liable  for  install- 
ments called  for  after  the  transfer.^  A  contract  to  buy 
shares,  induced  by  fraudulent  misrepresentations,  is  void- 
able at  the  election  of  the  buyer;  <  and  a  buyer  of  shares 
illegally  issued  may  rescind  his  contract,  and  recover 
back  the  price  paid  from  the  vendor,  if  the  latter  took 
part  in  the  illegal  transaction.'*  If  stock  is  sold  without 
disclosing  to  the  buyer  that  it  is  subject  to  a  tax,  the 
seller  is  liable  to  the  buyer  for  the  sum  paid  to  discharge 
the  tax.*  Hypothecated  shares  of  stock  in  the  hands  of 
the  transferee  subjects  him  to  all  the  liabilities  of  ordi- 
nary owners.*  Where  the  holder  of  stock  assigns  his  inter- 
est therein  after  the  corporation  is  dissolved,  the  assignee 
takes  no  greater  interest  then  had  the  assignor;  ?  and  a 
purchaser  under  an  attachment  sale  takes  the  same  title 
that  the  judgment  debtor  had  to  the  shares  when  the 
attachment  was  levied.*  A  transfer  which  operates  to 
relieve  a  stockholder  from  liability  for  his  subscription, 
by  the  substitution  of  another  person  to  the  prejudice  of 
creditors,  will  not  be  allowed.^  And  since  it  is  the  duty 
of  a  corporation  to  protect  the  owners  of  shares  from  un- 
authorized transfers,!*  it  may  be  held  liable  in  damages 
for  any  loss  sustained  through  the  negligence  or  miscon- 
dnct  of  its  officers  in  making  transf ers.^^  In  an  action  for 
inducing  the  plaintiff,  by  fraudulent  means  and  represent- 
ations, to  purchase  stock  which  the  defendant  knew  to  be 
worthless,  the  measure  of  damages  is  the  difference  in  the 
value  of  the  stock  as  the  condition  of  the  company  issuing 
it  really  was,  and  its  value  as  the  purchaser  was  fraudu- 
lently induced  to  believe  it  was.^^ 
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1  Mann  «.  Carrie.  3  Barb.  2M;  and  see  Bayard  v.  Farmenr  ete. 
Bank,  02  Pa.  St.  23i;  Sabine  «.  Bank  of  Woodstock,  21  Vt.  353;  McCrea- 
dy  «.  Bumsey,  tf  Duer.  574. 

2  Hall  V.  U.  S.  Ins.  Co.  5  Oill,  484.  See  also  Brlgham  v.'Head,  19 
AUen,  240. 

3  Upton  r.  Englehart.  3  DUL  496;  Upton  v,  TtibUcock,  91 U.  B.  40; 
Seaman  o.  Low.  4  lioavr.  337. 

4  Vosdlck  r.  Starges.  1  Blss.  209. 

0    SlmmoDS  r .  Aldrich.  4 1  Wis.  241 . 

6  Wheelock  v.  Kost,  77  III.  296. 

7  James  v.  Woodruff,  10  Paige,  041 ;  2  Denlo,  074;  and  see  CaOanan 
9.  Edwards,  82  N.  Y.  4»3. 

8  Oeyer  v.  Western  Ins.  Co.  3  Pittsb.  41. 

9  Re  Bacliman,  13  Bank.  B.  223.  Compare  Hoghes v.  Antietam  Mannf . 
Co.  34  Md.  »i6:  isUain  r.  Uuoicingbam.  4^)  NrV.  216;  Firkel  v.  JoUet 
Opera  House  Co.  79  111.  334 ;  Bowden  v.  Santos,  1  Hughes,  156. 

10  Bayard  o.  Fanners'  etc.  Bank,  02  Pa.  St.  232;  Hagwood  «.  Ball- 
road  Bank.  5  So.  Car.  379. 

11  Bank  v.  Lanier,  11  Wall.  969. 

12  Hubbell  V.  Meigs,  00  N.  T.  480.  Compare  Douglas  v.  Merceles,  20 
K.J.Eq.  144. 

§  124.  Lien  of  the  corporation  on  stock.— There 
is  no  lien  upon  stock  at  common  law  in  favor  of  the  cor- 
poration for  the  indebtedness  of  the  stockholders;^  and 
the  general  power  to  enact  by-laws  does  not  embrace 
that  of  creating  such  liens.^  When,  therefore,  such  alien 
does  exist,  it  is  by  virtue  of  authority,  either  expressed  in 
the  act  of  incorporation,  or  by  by-laws  made  by  authority 
of  the  act.8  A  power  to  abridge  the  right  of  transfer  will 
not  be  inferred  from  a  statutory  provision,  unless  it  cannot 
otherwise  have  efiicacy,  and  unless  it  present  so  strong  a 
probability  of  intention  that  the  contrary  cannot  be  sup- 
posed. **  But  a  stockholder  may  be  bound  by  a  usage, 
known  to  him,  not  to  permit  a  transfer  of  the  stock  of  one 
indebted  to  the  corporation.^  And  where  a  provision  of 
the  charter  authorizes  the  directors  to  make  rules  and 
regulations  as  to  the  transfer  of  stock, 6  a  by-law  forbid- 
ding the  transfer,  where  the  stockholder  is  indebted  to 
the  corporation,  may  be  valid,  although  it  be  inconsistent 
with  the  general  law  of  the  state  governing  the  transfer 
of  property.  "^  Where  the  corporation  has  a  valid  lien 
against  the  stock  for  a  debt  of  the  holder,  a  transferee  of 
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the  oertitlcate  is  not  entitled  to  a  transfer  of  the  stoclc  on 
the  company's  books,  except  on  terms  of  his  satisfying 
the  lieuJ  The  indebtedness  of  a  stockholder,  which  en- 
titles the  corporation  to  a  lien  on  his  stock,  includes  notes 
discounted  by  a  bank  for  the  stockholder,^  as  well  as 
debts  due  for  an  original  subscription;  ^^  also  debts  to 
become  due,  as  well  as  those  due;  ^^  and  also  those  in 
which  the  stockholder  is  liable,  as  surety  or  indorser,  as 
well  as  those  in  which  he  is  liable  as  principal. ^^  So,  a 
lien  upon  "shares  and  stock"  extends  to  dividends; ^< 
and  to  a  debt  due  from  two  stockholders  in  partnership, 
as  well  as  to  debts  which  each  owes  in  severalty;  ^^  but 
not  to  diTidends  accruing  after  the  death  of  the  share- 
holder.^ The  whole  of  the  debtor's  stock  may  be  held 
under  a  valid  lien,  till  the  debt  is  paid,  though  the  debt 
be  less  than  the  value  of  the  stock;  ^^  and  although  the 
bank  takes  security  from  one  of  the  parties  to  a  bill  or 
note  discounted  by  it,  it  may  also  hold  the  shares  of 
another  party  as  security  for  the  same.i^  Jq  order  to  put 
a  corporation  in  the  wrong  for  refusing  to  transfer,  where 
it  claims  more  than  is  due,  the  stockholder  must  tender 
what  he  admits  to  be  due.^^  Stock  standing  on  the  books 
of  the  company  in  the  name  of  a  fictitious  person  is  liable 
for  the  debt  of  the  true  owner.^* 

1  See  ntica  Bank  v.  Smalley,  2  Cowen,  770:  14  Am.  Dec.  686;  Heart 
9.  State  Bank,  2  Dev.  Eq.  Ill;  Farmers'  etc.  Bank  o.  Wassou.  48  Iowa, 
S96;  W  Ain.  R.  SH8;  Massachusetts  Iron  Co.  v.  Hooper.  7  Cush.  183| 
Weston's  Case.  Law  B.  4  Ch.  20;  Peoplo  v.  Crockett, »  Cal.  112. 

S  Conklin  r.  Second  Nat.  Bank.  53  Barb.  fil2 ;  45  N.  T.  6M:  Drlscoll 
9.  West  Bradley  etc.  Manuf .  Co.  69  N.  Y.  16;  Bullard  r.  Bank,  18  Wall. 
se»\  EransvlUe  Nat.  Bank  r.  Metrop.  Nat.  Baiik/i  Blss.  6..'7.   But  com- 

gftre  Lockwood  v.  Mecb.  Nat.  Bank,  9  U.  1. 3U8£_renaen(ast «.  Bank  of 
tockton,  2  Sawv.  108;  McDowell  v.  Bank  of  wlliulnffion,  1  Harr.  27; 
Vansands  v.  Middlesex  County  Bank,  26  Conn.  144;  Tuttie  v.  Walton, 
1  Ga.  43. 

3  Grant  v.  Mecb.  Bank,  15  Serg.  A  R.  140;  Union  Bank  v.  Laird,  2 
Wbeat.  »!0;  Steamslilp  Dock  Co.  r.  Heron,  52  Pa.  St.  280;  Hubbertsty 
V.  Manchester  Rallw.  Co.  Law  B.  2  Q.  B.  471. 

4  DriscoU  v.  West  Bradley  etc.  Manuf.  Co.  59  N.  T.  96. 

5  Morgan  v.  Bank  of  Nortb  America,  8  Serg.  &  B.  73;  11  Am.  Dee. 
175. 

6  See  St.  Louis  etc.  Ins.  Co.  9  Mo.  149;  Cunningham  v.  Alabama 
eiG.  Tnut  Co.  4  Ala.  668. 
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7  M6eluiiilei*BBikv.M«idunit8']lBik,45]io.51l. 

.  8  McCready  v.  Ramsey,  6  Daer,  674;  Beese  v.  Bank  of  Commerce, 
14  Hd.  271;  aod  see  Mecb.  Baok  v,  N.  T.  etc.  B.  B.  Go.  13  N.  T.  199; 
west  Bxmocli  Bank  «.  Aimstrong,  40  fa^St.  278. 

9  Bogeiav.  HontlngtonBank,  USeig.  *B.77. 

10  Morgan  «.  Bank  of  North  America,  8  Serg.  A  B.  78;  11  Am.  Dea 
875;  Pittsburgh  etc.  B.  B.  Co.  v.  Clarke,  ti  Pa.  8c.  146. 

11  Grant «.  Mech.  Bank  etc.  18  Serg.  A  B.  140;  Downer  e.  Bank  of 
Zanesville.  Wright,  477;  Leggett  v.  Bank  of  Sins  Sing,  24  N.  Y.  2». 
Compare  Be  Stockton  etc.  Iron  Co.  Law  B.  2  CbTDi^noi. 

12  St.  Lools  etc.  Ins.  Co.  v.  OoodfelloWf  9  Mo.  148;  MicDowell  v. 
Bank  of  Wilmington,  1  Ear.  (Del.)  27. 

18  Hague  V.  Dandescm,  2  Ex.  741. 

14  German  Secority  Bank  v.  Jefferson,  18  Bosh,  826:  M!atter  of 
Bigelow.  2  Ben.  468;  Geyer  v.  West  Ins.  Co.  8  Plttsb.  (Pa.)  41  Compare 
Arnold  V.  Suffolk  Bank,  27  Barb.  424. 

15  Brent  v.  Bank  of  Washington,  2  Craneh  C.  C.  517. 

16  Bewail  V.  Lancaster  Bank,  17  Seig.  A  B.  265. 

17  union  Bank  «.  Lalid,  8  Wheat  880;  and  see  McLean  v.  Lafiyefets 
Bank»  8  McLean,  587. 

18  Plerson  v.  Bank  of  Washington,  8  Craneh  C.  C.  868. 

19  Stebblns  «.  Phosnlz  Fire  Ins.  Co.  8  Paige,  850. 

g  125.  Profits  and  dividends.— ''Ftofits"  or  "net 
earnings  "  are,  properly,  the  gross  receipts  less  the  ex- 
pense of  carrying  on  the  business  of  the  corporation  to 
earn  sach  receipts,^  not  including  interest  on  money  bor- 
rowed; 3  or  the  term  **  profits  "  may  denote  what  remains 
after  defraying  every  expense,  including  loans  falling 
due,  as  well  as  the  interest  on  such  loans.*  The  term 
"dividend,"  when  applied  to  something  to  be  paid  by 
corporations  not  insolvent,^  or  in  contemplation  of  disso 
lution,  means  a  sum  which  the  corporation  'sets  apart 
from  its  profits  to  be  divided  among  its  members.^^  When 
all  liabilities  are  paid,  either  out  of  the  gross  receipts  or 
out  of  the  net  earnings,  the  remainder  is  the  profit  of  the 
shareholders,  to  go  toward  dividends.*  The  guaranty  of 
a  dividend  is  nothing  more  than  a  pledge  of  the  funds 
legally  applicable  to  the  purposes  of  a  dividend;^  and 
agreements  to  pay  interest  or  dividends  on  the  capital 
stock,  without  reference  to  the  ability  to  pay  from  the 
earnings  of  the  company,  are  opposed  to  public  policy 
and  void.*    Ownership  of  stock  is  essential  to  a  recovery 
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of  diTidends;  *  and  a  stockholder  has  no  legal  title  to  the 
property  or  profits  of  the  cM>rporation  nntil  a  dividend  is 
actually  declared  ;i^  and  dividends  cannot  be  saed  for 
until  after  a  demand  of  payment.^^  A  purchaser  of 
shares  takes  with  them  the  right  to  receive  all  future  divi- 
dends declared  on  such  shares. ^^  Generally,  the  direct- 
ors are  the  sole  judges  of  what  portion  of  the  profits  they 
ought  from  time  to  time  to  divide,  and  when  to  make 
such  division;  ^*  but  they  are  bound  to  make  the  divi- 
dend equal  and  just  among  all  who  are  interested,^^  and 
it  must  be  general  on  all  the  stock.^^  Equity  will  inter- 
fere to  prevent  an  unjust  discrimination  in  the  distribu- 
tion of  profits;^*  and  acceptance  of  a  dividend  by  a 
stockholder  is  no  ratification  of  the  illegal  conduct  of  the 
directors.^7  Dividends  improperly  declared  and  paid,  be- 
fore payment  of  the  corporate  debts,  may  be  recovered 
back;U  creditors  of  the  corporation  being  entitled  to 
priority  of  payment  over  its  stockholders.^'  If  a  dividend 
be  paid  to  a  person  not  authorized  to  receive  it,  the  com- 
pany may  be  compelled  to  pay  it  again  to  the  true  own- 
er.^ It  is  the  English  rule,  that  dividends  must  be  paid 
in  money; 21  but  in  the  United  States,  stock,  or  scrip  divi- 
dends, are  common.^  And  generally,  where  the  company 
has  earned  a  dividend,  the  directors  may  elect  to  retain 
the  moneys  so  earned  for  proper  corporate  purposes,  and 
in  lieu  thereof  issue  to  stockholders  a  corresponding 
amount  of  stock.^  But  dividends  cannot  be  applied  by 
the  directors  to  purposes  not  included  in  the  charter  or 
fundamental  contract,  without  the  consent  of  the  stock- 
holders.^ And  the  courts  will  not  presume  that  an 
increase  of  stock  authorized  by  law  is  a  stock  dividend.^ 
Interest  will  not  accrue  upon  dividends,  nor  will  the  stat- 
ute of  limitations  begin  to  ran,  until  demand  is  made.^o 
And  a  letter  of  mere  inquiry  is  not  a  sufficient  demand  to 
sustain  an  action  for  dividends.^?  So,  a  corporation  may 
retain  a  cash  dividend  in  pledge  for  a  debt  due  it  from  a 
shareholder;^  and  a  demand  made  while  the  lien  con- 
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tinaes  Is  premattire  and  insufficient.^  The  right  to 
recover  a  dividend  is  individual,  and  each  shareholder 
must  bring  his  own  special  action.*^ 

1  See  People  v.  Supenrlson  of  Nbigan,  4  Hill,  20;  St.  Jobn  «.  Erie 
Ballw.  Co.  lu  hlsAcht,  271 ;  22  WaU.  IStf. 

2  Corry  v.  Londonderry  etc.  Rallw.  Co.  29  BeA^.  26S.  Compare 
BamartI  v.  Vt.  etc.  U.  K.  Co.  7  Alien,  612:  Heard  v.  Kldrtdge,  10»  Haas. 
2d8;  Kicbsirdson  o.  Vt.  etc.  R.  R.  Co.  44  Yt.  613;  Chase  v.  Vanderbllt.  6 
Jone.-i  *  8. 334;  4}2  M.  Y.  807;  Bardwell  v.  Sheffield  Water  Worlu  Co. 
Law  B.  14  £q.  517. 

3  Bee  Corry  v.  Londonderry  etc.  BaUw.  Co.  29  Beav.  26S:  Carry  ». 
Woodward,  44  Ala.  SVS;  Karnes  v.  Boctaester  etc  R.  B.  Co.  4  Abb. Pr. 
N.  S.  107 ;  People  v.  Comm'rs,  etc.  35  N.  T.  423, 441;  Queen  v.  Araaud,  9 
Ad.  &  E.  (N.  S.)  806. 

_  4  See  S<;ott  v.  Baffle  Ins.  Co.  7  Paige,  198;  Karnes  «.  Bocliester  etc. 
B.  B.  Co.  4  Abb.  PtTn.  S.  107. 

5  Lockhart  v.  Van  Alstyne,  31  Mlcb.  76. 

6  St.  Jobn  V.  Erie  Rallw.  Co.  10  Blatchf .  271 ;  22  WalL  138. 

7  Taft9.Hartfordetc.B.B.Co.8B.L310.   See  S  115,  ante. 

8  MacdougaU  v.  Jersey  Imp.  Hotel  Co.  2  Hem.  &  M.  523:  Pittsbnrs 
etc.  R.  R.  Co.  63  Pa.  8t.  126;  Lockhart  v.  Van  Alstyne,  31  Mlcb.  76. 
Compare  Ohio  v.  Cleveland  etc.  B.  B.  Co.  6  Ohio  St.  489;  Cunniugluun 
r.  Vt.  etc.  R.  R.  Co.  12  Gray,  411 ;  Evansvllle  B.  B.  Go.  v.  EvansvUle,  15 
Ind.  395;  Martin  v.  Zellerbacb,  38  Cal.  300. 

9  Dow  V.  Gould  etc.  Mln.  Co.  31  Cal.  629:  Bmndage  v.  Bmndage,  65 
Barb.  397;  Glfford  v.  Thompson,  115  Mass.  478;  Central  R.  R.  Co.  v.  Pa- 
pot,  59  Oa.  342.  Compare  Brewster  v.  Lathrop,  15  Cal.  21;  Hill  o. 
Kewichawanlck  Co.  8  mm,  459;  43  How.  Pr.  427;  71  N.  Y.  593;  Bur- 
roughs V.  No.  Car.  B.  B.  Co.  67  No.  Car.  876. 

10  Jones  V.  Terre  Haute  etc.  R.  R.  Co.  57  N.  T.  I96iMlnot  v.  Payne,  99 
Mass.  101 ;  Goodwin  v.  Hardy,  57  Me.  148;  Currr  v.  Woodward,  44  Ala. 
305;  Dalton  v.  Midland  Ballw.  Co.  13  Com.  B.  474;  Tawcet  v.  Laurie,  1 
Drew  &  S.  1»2. 

11  Jackson  V.  Plank  Boad  Co.  31  N.  J.  L.  277;  Stoddard  v.  Shetno- 
ket  etc.  Co.  34  Conn.  542;  Keppell  v.  Petersburg  B.B.  Co.  Cbase's  Dec 
167. 

12  March  V.  Eastern  B.  B.  Co.  43  N.  H.  515.  Compare  HUl  v.  Newicb* 
awanick  Co.  8  Huu,  459;  48  How.  Pr.  427. 

13  Lullng  V.  Atlantic  Ins.  Co.  45  Barb.  510;  Karnes  v.  Bochester  etc. 
B.  R.  Co.  4  Abb.  Pr.  N.  S.  107;  State  of  Loulsaua  v.  Bank  of  La.  6  La. 
745;  Jackson  v.  Newark  Plank  R.  Co.  31  N.  J.  L.  277.  Compare  Rex  v. 
Bank  of  England,  2  Barn.  A  Aid.  620;  Brown  v.  Monmouthsnire  Bailw. 
etc.  Co.  4  Eng.  L.  &  £q.  118;  Webb  o.  Earle,  Law  B.  20  £q.  656. 

14  Jones  v.  Terre  Haute  etc.  B.  R.  Co.  57  N.  T.  1% ;  State  v.  Bait.  etc. 
B.  B.  Co.  6  GUI.  363;  Hoole  v.  Great  West.  BaUw.  Co.  Law  B.  3  Cb.  262. 

15  Ryder  r.  Alton  etc.  B.  B.  Co.  13  HI.  516;  Atlantic  etc.  TeL  Co.  v. 
Commonw.  3  Brewst.  (Pa.)  366. 

16  Lullng  r .  Atlantic  Mut.  Ins.  Co.  45  Barb.  610 ;  30  How.  Pr.  69 ;  Coey 
r.  Belfast  etc.  Rallw.  Co.  Law  R.  2  Ch.  (Ir.)  112;  and  see  Ranee's  Case, 
Law  K.  6  Ch.  104;  Blozam  v.  Metrop.  Ballw.  Co.  Law  li.  3  Cb.  337: 
Howell  V.  Chicago  etc.B.  B.  Co.  51  Barb.  378;  Smith  v.  Prattville  Co.  29 

Ala.  503. 

17  HUles  V.  Parish,  14  N.  J.  Eq.  880. 

18  Curran  «.  State,  15  How.  304;  Bartlett v. Drew,  67  N.  T.  687 s  Hast* 
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lugs  V.  I>rew,  76  id.  9;  and  see  Bance's  Case,  Law  B.  6  Ch.  IM;  Eraoa  v. 
Coventry,  8  DeGez  M.  A  0. 835. 

19  Baraett «.  Drew,  57  N.  Y.  fiS7.  See  Griffith  v.  Mangam,  73  N.  T. 
fill ;  Loweue  «.  Am.  Fire  Ins.  Co.  6  Falj;e,482. 

SO  St.  Bomes  v.  Levee  Steam  Cotton  rress*  20  La.  An.  Kl;  and  sea 
Bavla  V.  Bank  of  £uj(land»  2  Bins.  9S3. 

21  Hoole  9.  Great  West.  Bailw.  Co.  Law  B.  I  Ch.  262. 

22  See  State*.  Bait,  etc  B.B.  Co.  6  Gill, 363;  Earp's  Appeal, 28  Pm. 
St.  888. 

83  Howell  9.  Chicago  etc.  R.  B.  Co.  51  Barb.  378 :  Band  r.  HabbeO,  115 
Kaaa.  461 ;  Citizen's  etc.  Ins.  Co.  v.  Lott,  45  Ala.  185;  Minot  v.  Paine,  99 
Mass,  101 ;  Wlitbauk's  Appeal,  64  Pa.  St.  256.  Compare  Lord  v.  Brooks, 
82  N.  H.  72;  Moss*  Appeal,  83  Pa.  St.  264;  Parker  v.  liasonp  8  B.  L  427. 

34   llarch  V.  Eastern  B.  B.  Co.  43  K.  H.  515. 

25  Commonw.  v.  Erie  etc.  B.  B.  Co.  74  Pa.  St.  94. 

26  Fhila.  etc  B.  B.  Co.  v.  Hickman,  28  Pa.  St.  329;  State  «.  Bait  etc 
B.B.C0.6Gill,363. 

27  Scott  9.  Central  B.  B.  etc.  Co.  52  Barb.  45. 

28  Bates  V.  New  York  Ins.  Co.  8  Johns.  Cas.  238;  Sargent «.  Franklin 
Ins.  Co.  8  Pick.  90.  Compare  Att.-€ten.  v.  State  Bank,  1  Dev.  ib  B.  645. 

29  Bagar  V.Union  Nat.  Bank,63  Me.  609. 

30  Morgan  v.  Great  Eastern  Ballw.  Co.  1  Hem.  A  M.  560;  Carlisle  «. 
Soutb-Eastem  BaUw.  Co.  2  HaU  «  T.  366. 

§  126.  Individual  liability  of  stookholden.— The 
indiTidual  liability  of  stockholders  for  the  corporate  debts, 
depends  solely  on  provisions  of  positive  law;i  and  if  the 
charter  or  some  statute  does  not  impose  such  liability,  it 
cannot  be  imposed  by  a  corporate  by-law.^  And  represent- 
ations made  to  the  public  by  members  of  the  corporation 
that  they  were  indiyidnally  liable,  will  not  make  them  so, 
even  in  equity  o  But  although,  in  general,  members  of 
private  corporations  are  not  individually  liable,  yet  quasi 
corporations,  such  as  towns,  etc.,  in  New  England,  are,  by 
immemorial  usage,  an  exception ;  ^  and  the  inhabitants  are 
individually  liable  on  a  judgment  and  execution  against 
the  town  or  other  guoH  corporation.^^  A  general  statute 
imposing  a  personal  liability  upon  stockholders,  for  the 
corporate  debts,  is  not  considered  to  impose  it  as  a  penalty, 
but  by  way  of  recognizing  an  obligation  arising  upon  con- 
tract. *  And  where  the  liability  is  imposed  upon  the  stock- 
holders in  general  terms,  and  in  proportion  to  the  amount 
of  their  stock,  their  liability  must  be  treated  as  several, 
and  they  must  be  sued  severally .7    For  the  ordinary  pui* 
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pones  of  an  action  on  such  liability,  a  jadgment  recovered 
against  tbe  corporation  for  a  debt,  establishes  the  corpo- 
rate indebtedness;  >  unless  it  be  shown  that  the  judgment 
was  procured  through  collusion  or  fraud.*  If  a  special 
statutory  remedy  is  provided  for  the  enforcement  of  indi- 
Tidual  liability,  it  is  exclusive  of  all  others,  legal  and 
equitable,  and  must  be  pursued.^^  In  order  to  charge  a 
stockholder  under  a  statute  imposing  individual  liability, 
he  must  come  within  the  description  given  in  the  statute 
of  the  persons  chargeable. ^^  But  the  word  '*  subscriber" 
was  construed  to  include  stockholders  of  every  descrip- 
tion.^ The  fact  that  the  defendant's  name  appears  on  the 
stock-book  as  a  stockholder,  is  presumptive  evidence  that 
he  is  so.^'  Paying  an  installment,  and  voting  at  an  election 
of  officers,  conclude  a  party  from  denying  that  he  was  a 
stockholder.  1^  And  taking  stock  in  the  name  of  infant 
children,^^  or  subscribing  by  an  agent,  will  not  release  the 
owner  of  the  stock  from  liability.  ^^  But  where  all  the 
stock  of  a  member  is  legally  declared  forfeited,  he  ceases 
to  be  a  stockholder,^^  and  cannot  be  held  liable  as  such  for 
corporate  debts.  ^^  The  same  is  true  where  a  member,  in 
good  faith,  transfers  his  stock  to  another  person,  who  is 
accepted  by  the  company  as  the  holder  of  the  stock  ;id  but 
it  is  otherwise  if  tbe  transfer  be  made  to  the  company 
itself.^  The  term  "  debt "  in  an  action  imposing  individ- 
ual liability,  includes  a  liability  for  a  breach  of  war- 
ranty;^ and  generally  a  claim  for  unliquidated  damages 
is  a  debt  within  such  a  statute.^  Assignees  of  corporate 
debts  are  entitled  to  the  benefit  of  the  statute,  and  may 
maintain  actions  against  the  members.^  A  contract  by  a 
stockholder  to  pay  a  corporate  debt,  where  no  personal 
liability  is  imposed  by  charter  or  a  general  law,  is  an 
agreement  to  answer  for  the  debt  of  another  within  the 

statute  of  frauds,  and  must  be  in  writing.^ 

I  'Whitman  v.  Cox,  13  Me.  835;  Shaw  «.  Boylan,  16  Ind.  SM:  Tin- 
cent  r.  Chapman,  10  Gill  A  J.  279;  Gray  r.  Coffin,  9  Cash.  192;  Nicbols 
V.  ThonuM,  4  Maw.  332;  Ireland  «.  Palestine  etc.  Tomplke  Co.  19  Ohio 
8t.  369. 

S  Tnutees  ete.  v.  FUnt,  13  Met.  539;  Beld  v.  Eatonton  Mannf.  Co. 
40Ga.98. 
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S  Held  9.  Eatontcm  Monnf.  Co.  40  Oa.  98.  See  as  to  IndlTldnal 
llAblltcy  declared  by  statute  in  the  different  states:  Larrabeo  «.  Bald' 
win,  U  i.al.  1&5:  French  v.  Tescliemaker,  24  id.  618;  Young  v.  Rosen- 
teom,  81)  id.  Md;  Lowry  r.  Parsous,  5i  Oa.  356;  IJovd  v.  Hall,  6B  id.  fi(>3; 
Wheelock  V.  Kost,  77  111.  2%;  Stewart  r.  Lay,  44  iown,(i04;  Bayliss  «. 
Swift.  40  Id.  64d;  Dodge  p.  Minn.  etc.  Roofing  Co.  10  Minn.  SH8;  Presi- 
dent Rav.  instlt.  p.  Jackson  etc.  Rink,  bi  I  .o.  652:  Booth  v.  I'anipbelUS? 


cnm  p.  Prov.  Bteaui  etc.  Co.  lu  It.  1.  liJ;  Ochiltree  v.  Railroad  ^'o.  21 
Wall.  24 );  Upton  r.  Bunibain.  3  Biss.  620;  FlAsh  v.  Conn.  10  Fhi.  4.'.^  20 
Am.  It.  721 ;  Allen  v.  Wanl.  10  Bank.  Reg.  'Hii;  Brockway  «.  Innes,  39 
HIch.  47 ;  33  Am.  R.  348. 

4  Chase  r.  Merrlmark  Bank.  19  Pick.  664;  Second  Eocl.  Soc.  etc.  e. 
nnt  EccU  boc.  etc.  2J  Conn.  266. 

5  Merchants'  Bank  v.  Cook.  4  Pick.  40li;  Adams  v  Wlscasset  Bank. 
1  Uc.304;  Jcwrttv.  Thames  Bank.  IH  Conn.  611;  GasklUv.  Dudley,  tt 
Met.  651.  Seo  North  Lebanon  9.  Arnold,  47  Pa.  St.  488;  llomer  v.  Cof- 
fey. 26  Miss.  434. 

6  CnniJnff  r.  McCullongh.  I  N.  Y.  47;  Norrls  r.  Wrenschall,  34  Md. 
!;  Coleman  v.  White,  14  Wu^  7U0;  Wickson  v.  Nesmlth,  40  N.  H.  371. 


7  Paine  9.  Stewart,  33  Conn.  616;  and  see  State  Sav.  Assoc,  v.  Kel- 
loffff.  *>i  Mo.  MO;  Pettilione  r.  McUraw,  0  Mich.  441.  Comr>aro  New 
£DKland  etc.  Bank  v.  Newport  Steam  Factory,  6  U.  I,  154;  Alatter  of 
Ilollistcr  Bank,  27  N.  Y.  :m;  Planters'  liank  v.  BlThigsvllle  Cotton 
Maniif.  Co.  10  Rich.  i)6;  Boyd  v.  Ball,  66  Ga.  663. 


8  Corse  v.  Saiiford,  14  Iowa,  235;  Thayer  v.  New  England  etc. 
Printing  Co.  108  Mass.  623;  Milliken  r.  Whitehouse,  49  Me.  627 ;  Tyng 
V.  Chirke,  9  Hun,  26:).  Andconiparollastingsv.  Drew.  76N.  Y.9.  But 
•ce contra.  Miller  r.  White.  60  N.  Y.  I:J7;  reversing  H.  C.  69  Barb.  434; 
10  Abb.  Pr.  N.  8. 386;  Larrabeo  v.  Bald  win.  Vt  Cal.  165. 

»  Conklin  V.  Furman,  8  Abb.  Pr.  N.  8. 161 ;  67  Barb.  484;  alTd  48  N. 
T.  acT. 

10  liowry  V.  Inman,  46  N.  Y.  119;  Haskins  «.  Ilardlng,  7  West.  Jnr. 
CJ;  Moles  r.  Snrague.  9  It.  I.  641.  Compare  Ex  parte  van  Riper,  20 
Woml.614;  HatiHini  r.  Calef,  63  Me.  471.  in  sume  uf  thu  states  the 
rom«niyi'i  In  equity  «niy:  See  Smith  r.  Tluckabee,  53  Ala.  191;  £m- 
mcrt  V.  Smith.  49  Md.  123:  Urlfflth  r.  MauKam.  10  .Jones  A  S.  369;  73  N. 
Y.611:  Mann  V.  IVntz.  3  id.  41ti:  AtwiMxfr.  K.  L  Agr.  Soc.  1  R.  I.  376; 
Bassett  r.  St.  Albans  etc.  Co.  47  Vt.  313:  Me  Rao  v.  Locke,  1 14  Ma^s.  1'6; 
Honior  r.  Upnulug,  rs  D.  S.  228.  But  the  liability  Is  usually  eiiforre- 
abto  by  an  action  at  law:  SeeHathom  p.  Calof,  6:)  Me.  471;  Stilplien 
*.  Ware.  45  Cal.  110;  Sanborn  v.  Leffert8.68  N.  Y.  179;  Culver  v.  Third 
Kat.  B.'ink,i;4I11.6J8;  Phillips  p.  Therasson.  11  Ilun.  141;  Union  Iron 
Co. r.  Pierce. 4  Biss.  327.  If  the  charter  Is  silent  on  the  suliject.  the 
creditor  may  proceed  either  In  equity  or  at  law:  Adkins  p.  Thornton, 
19  Oa.  32.V 

11  ^Dtven  V.  Lee,  96  N.  T.  302.  Compare  Chaffln  p.  Cimuniugs,  37 
lEe.  ,6. 

12  Gay  V.  Keys,  30  ni.  413. 

13  Spear  «.  Crawford,  14  Wend.  20;  Hoaghmd  v.  Bell.  36  Barb.  67; 
Mudsettv.  Horrell,33Cat.  26;  State  p.  Ferris,  42  Conn.  660;  tmd  see 
liondon  etc.  Railw.  Co.  r.  Graham,  1  Q.  B.  271. 

14  Dnvton  etc.  R.  R.  Co.  p.  ITatcU.  1  Dlsn.  84;  and  see  Oarllngv. 
Baerhti  1. 4 1  Md.  306;  Haynes  p.  Brown,  %  N.  U. 645;  Wheelock  p.  Kast, 
77  111.  2!«;  Beech  p.  Eyre,  6  Man.  ii  G.  415. 

Books  Co&f.— le. 
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.  15  Cantlrainn  r.  Holmes.  4  J.  J.  iSaT.  1 ;  and  see  In  re  neld,  M  Bear. 
'tl8{.Ex  pone  Litcbfluld,  a  De  Oex  *  8.  141. 

16  Barr  v.  WUcox,  22  N.  T.  551.  See  MaUorie's  Caae,  Law  B.  a 
Ql81. 

17  SIar»iilc7  v.  Boblnson,  18  La.  An.  619:  Hills  v.  Stewart.  63  Barb, 
444;  Alleur.  Moutgotuery  U.  B.  Cu.  11  Ala.  4J7.  Compare  Stewartii 
Case,  Law  ILlCb.  611. 

18  liiUs  9.  Stewart.  62  Barb.  444 ;  41  N.  Y.  S84. 

19  Allen  9.  Montgomery  R.  It.  Co.  11  Ala.  437.  Compare  Bowdm  v« 
Santos^  1  HuKbi*H,  IM;  Knlilsoii  v.  Beall,  '.'6  Ua.  17:  ito  Bachiuau,  IS 
Bank.  Reg.  tU:  Fatnn v.  Stewart,  S3  <  onu.  616:  irowlen  r.  Cromwell.  .25 
Barb^413.  A  KtockbulUer  cannot  escape  IhiblUty  by  a  transfer  of  his 
stock  (o  an  iusolveut:  ProviOeut  Sav.  Instiu  «.  Jackson  etc  Bluk,  53 

'Jlo;657. 

26  Hatterof  Beelprocit7Bank.22N.  T.9. 

21  :  Dryden  v.  Kellogg.  2  Ho.  App.  87. 

22  Hill  Dam  Foundry  «.  Hovey,  21  Pick.  417;  Haynes  «.  Brown,  M 
K.H.545. 

23  Came  v.  Brigham,  59  He.  35.  Compare  Potter  «.  Stevens  Machine 
Co.  127  Hass.562;  34  Am.  R.438. 

_24   Trasteesete.v.FUnt,  18Met.53».  See  also  Seartght  v.Payno,  1 
Teno.  Ch^-ITft. 
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CHAPTEB  XI. 
OFFICERS  AKD  AOENTS. 

S  127.  Mode  of  corporate  action. 

S  ISA.  Power  to  appoint  or  coa^tltnte. 

i  12A.  now  appointed  or  rooHtltuted. 

S  130.  Appointment,  how  evidenced. 

f  131 .  Who  may  be  an  olBcer  or  agent. 

S  132-  I'ower*  of  otBcers  and  agents.  In  generaL 

f  131.  now  tlieir  iiowers  most  be  executed. 

S  134.  Place  of  executing  their  powers. 

S  13ft.  />^/<i^ro  officials. 

i  136.  Determination  of  agency  or  office. 

I  137.  Removal  of  officers. 

i  138.  Official  bonds. 

S  13!».  Office  of  directors. 

S  140.  Who  eligible  as  directors,  and  how  seteded. 

S  141.  Powers  of  directors,  in  general. 

S  142.  Rights  and  liabilities  of  directors. 

I  143.  Powers,  duty,  and  liability  of  treasurer. 

S  144.  Powers,  etc.,  of  president. 

S  14ft.  Duties,  etc,  of  secretary. 

I  146.  Compensation  of  ageuti. 

§  127.  Mode  of  corporate  aotion.—In  general,  a 
eorpuratiou  aggregate  can  only  act  and  conduct  ita  busi- 
IMMK  tbrougli  tbe  intervention  of  duly  authorized  agents.^ 
And  the  officers  of  sucb  a  corporation  are  its  mere  minis- 
terial agents,  whose  function  it  is  to  conduct  tbe  corporate 
business  fur  tbe  benefit  and  under  tbe  authority  of  the 
corporation.^  But  no  person  is  nn  agent  for  tbe  corpora- 
tion who  proceeds  without  any  authority,  either  previously 
given,*  or  inferred  from  tbe  subsequent  recognition  of  bis 
acu  by  tlie  corporation.'* 

1  Bei*  riauteni*  BaulL  v.  Andrews.  8  Port.  404:  L\*man  v.  White 
BlTer  Rridun  <  o.  2  Aiken,  255;  1«  Am.  Di>c.  705;  K.  li.  Sa^.  Bank  v. 
I>awaiug.  I«  N.  II.  187 ,  M.  £.  Church  v.  Sherman,  8tf  Wis.  404;  Muble- 
■aa  V.  Nal .  liiH.  4  o.  6  W.  Va.  608. 

t  But  v.  JlcDooaid,  3  Oratt.  215;  and  tee  Ohio  ete.  B.  B.  Co*  •• 
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MrPheTBOn.  35  Mo.  13:  Bank  of  U.  S.  r.  Danrlrldgo,  12  Whoat.  64,  111; 
State  V.  City  Council.  3  liar.  (Del.)  'JM;  Erueiit  v.  N'iclioll«.  6  II.  L. 
419. 

3  Rimllck  r.  ('hainplnlii  GlftM  <'o.  II  Vt.  19;  Hayden  r.  MIr1d1<Htex 
Tump.  Co.  Id  .\ia.HM.  a.iT.  •  ouuiarc  IfuntinK'tou  vtr.  u.  K.  Co. v.  I>ecker, 
ftt  I'u.  bt.  IIH;  Cuytar  v,  TitusvillK  Uautsic.  Cu.  (i3  iU.  Sbl. 

4  ]'<'rry  r.  BlmpBou  etc.  Alauuf .  Co.  S7  Cuim.  S2U;  Smiley  r.  Mayor 
etc.  6  lit;isk.  (i04. 

§  128.  Power  to  appoint  or  constitute.— The  pow- 
er to  appoint,  or  iu  houih  otiier  way  constitute  Auitable  of- 
ficers and  agents,  is  incii lent  to  aggregate  coriM>rHte  bo<lies, 
and  neetl  not  lie  conferred  by  the  art  of  incorporation.^ 
Where  a  cori>oration  haM  power  to  act  at  all.  it  m.-iy  ap- 
point an  agent  to  da  tlie  a(;t;  '^  and  from  the  m^re  fact  of 
Buch  api>ointment,  the  saiuc}  p<»wer«  will  flow  to  the  agent 
as  if  he  had  been  appointed  by  an  indiviilual:^  and  the 
act8  of  the  agent,  witliin  the  scope  of  his  authority,  will 
bind  the  coriMirution  in  the  same  way  as  if  he  were  the 
agent  of  a  natural  person,  and  to  the  same  extent.**    But 
officers  or  agents  of  a  corporation  specially  empowered  to 
makH  a  contract,  or  to  do  a  certain  act,  cannot  delegate 
the  trust  to  8ul)-a'j:ents,  unless  power  to  do  so  is  expressly 
given  them;  ^  and,  therefore,  contracts  made  by  said  sub- 
agents  will  not  bind  the  corporation.*    Unless  prohibited 
by  the  charter,  the  officers  of  a  corporation  may  confer 
authority  upon  its  agent  to  draw  and  execute  bills  of  ex- 
change on  behalf  of  the  company.'^    And  iu  the  absence 
of  any  prescribed  mode  of  appointing  agents  to  dispose 
of  the  property  or  negotiable  securities  belonging;  to  a 
corporate  body,  it  may  bo  presumed  that  the  president, 
as  the  head  of  the  organization,  has  authority  to  appoint 
such  agents.^    And  a  power  of  the  managing  officers  of  a 
corporation  to  employ  attorneys  and  counselors  may  be 
presumed.^    But  authority  of  a  single  officer  of  a  railwcay 
company,  to  appoint  an  agent  to  exercise  extraordinary 
powers  in  managing  or  selling  the  lands  or  timber  of  the 
company,  must  be  affirmatively  shown. ^^^ 

1    HiiRhes  V.  Parker,  20  N.  H.  58;  Kitchen  v.  Girardeau  etc.  B.  B. 
Co.  69  Mo.  614. 


IBS  OTBTCEBS  AND  AOENTS.'  t  ^^ 

5  S«e  AtlMitlo  Bonk  v.  Merchants*  Bank,  10  Gray,  S3S;  Hughes  v. 
Bank  of  Somerset,  5  Lltt.  45. 

8    Sharp  v.  Mayor  etc.  25  How.  Pr.  389;  40  Barb.  258. 

4  City  of  CoTlnirtoQ  v.  Covloffton  etc.  Brldi^e  Co.  10  Bosh,  09;  Chi* 
etnfo  etc.  Railw.  Co.  r.  James,  22  Wis.  194.  Compare  Salem  Bank  v. 
Gloucester  Bank,  17  Mass.  1. 

ft  Brewster  v.  Hobart,  15  Pick.  902;  Percy  v,  MiUanden,  3  La.  668; 
McCormlck  r.  Bnsb,^  Tex. 314;  Tippets  r.  walker,  4  Mass.  695:  Gllllt 
V.  Bailey,  21  N.  H.  149.  Compare  Dana  v.  Bank  of  U.  S.  5  W.  A  Serg. 
223;  Dorchester  Dauk  r.  New  £ng.  Bauk,  1  Cusb.  177;  Palmer  «.  Tates, 
S  Sand.  137 ;  Beid  r.  Memphis  Gas  Co.  0  Heisk.  645. 

6  Gillls  V.  Bailey,  21  N.  H.  149. 

7  Preston  v.  Missouri  etc.  Co.  51  Mo.  43;  and  see  Bank  of  Metrop. 
V.  Jones.  8  Peters,  12;  Bldgway  v.  Farmer's  Bank,  12  Serg.  &  R.  256. 

8  Mitchell  r.  Deeds.  40  HI.  416;  and  compare  Spear  v.  Ladd,  11  Mass. 
94;  Burrill  v.  Nnhant  Bank,  2  Met.  ItiS;  Bauk  of  Commonw.  v.  Bank  of 
Brest,  Har.  (Mich.)  106. 

0  Sonthgate  v.  Atlantic  etc.  B.  B.  Co.  61  Mo.  89;  Western  Bsmk  9. 
OUstrap,  45  111.  4 in;  and  see  State  n.  Commissioners  etc. 21  Ohio  St.  648; 
People  V.  Supervisors  etc.  45  N.  Y.  196. 

10  Chicago  etc.  B.  R.  Co.  v.  James,  22  Wis.  194. 

5  129.  How  appointed  or  constituted.— The  pow- 
er to  elect  or  appoint  officers  or  agents,  rests  in  the  body  of 
the  corporators,  unless  otherwise  expressly  provided  by 
the  charter,  or  a  general  statute.^  In  the  latter  case,  the 
provisions  of  the  charter  or  statute  must  be  strictly  pur- 
saed,  or  the  appointment  will  not  be  yalid.^  But  a  statute 
requiring  the  officers  to  be  chosen  as  shall  be  provided  by 
the  by-laws  of  the  company ,  can  have  no  application  to  the 
first  choice  of  officers  by  persons  associated  together  for  the 
purpose  of  forming  themselves  into  a  body  corporate,  since 
no  by-laws  can  be  adopted  by  or  for  a  corporation  until  the 
corporation  itself  is  created.'  A  corporation  may  appoint 
an  agent  by  parol ;  ^  and  that  it  has  done  so  may  be  in- 
ferred from  its  adoption  of  the  agent's  acts.^  Whatever 
may  be  the  purpose  of  the  agency,^  an  appointment  of  the 
agent  by  the  corporation,  or  the  board  of  directors  through 
which  its  business  is  transacted,  is  valid,  though  made 
without  affixing  the  corporate  seal."^  Nor  is  a  formal  res- 
olution of  the  board  of  directors  required  to  make  the  ap- 
pointment valid  ;>  appointment  by  course  of  business  is 
allowable.' 
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1  K.  E.  Ctanreh  9.  Sbennaa,  16  Wis.  4M;  HsTen  v.  N.  H.  Aif .  for 
Inraine,  13  N.  H.  633;  Brewster  v.  Hartieyp  37  CaL  16s  Joker  «.  Gom- 
inonw.  20  Ps.  St.  484. 

3  See  Brewster  «.  Hartley,  37  CaL  16;  Zjaa  9.  Jerome,  26  Wend. 
486;  Matthews  v.  Skinker,  ei  Jlo.  339. 

8   Boston  etc.  Manof.  Co.  v.  Morlng,  16  Ony»  211. 

4  CltT  of  Detroit  v.  Jackson,  1  Dong.  (Mlcb.)  106;  GaxxlBoa  9. 
Combs,  7  J.  J.  Mar.  86. 

6  Nicholas  v.  Oliver,  36  K.  H.  218;  Stanford  Bank  «.  Benedict,  15 
Conn.  437;  Farmen'  Mat  lai.  Co.  9.  Taylor,  73  Pa.  St.  342;  Swan  v. 
Liverpool  etc  Ins.  Co.  62  Miss.  704. 

6  See  Bank  of  Colombia  «.  Patterson.  7  Cranch,  299. 


Co. 

'ord,  .  ,- 

aiiU  seo  Smith  v.  Cartwrlffht,  6  Ex.  027;  Austin  v.  Ouardlans  etc  L.  K. 

0G.P.D.91. 

8  Bank  of  Lyons  v.  Demmon,  Hill  &  D.  398;  Conounerclal  Bank  v. 
Sortrlght,  22  Wend.  348. 

9  Bank  of  Mtddlebnry  «.  Rutland  etc.  R.  R.  Co.  80  Vt.  159;  St.  An> 
drew'B  Bay  Land  Co.  v.  Mitchell,  4  Fla.  192;  Rxrhange  Bank  v.  Mon- 
teath,  17  Barb.  171. 

§  130.  Appointment,  ho'«7  evidenced.— In  order  to 
efitablish  an  agency  in  behalf  of  a  corporation,  it  is  usnal 
and  proper  to  produce  the  records  or  books  of  the  corpo- 
ration containing  the  entry  or  resolution  of  appointment.^ 
But  unless  the  charter  or  by-laws  absolutely  require  such 
entry  to  be  made,  the  appointment  is  valid  without  it,' 
and  may  be  proved  by  parol.^  And  if  a  corporation  re- 
fuse to  produce  its  records,  the  testimony  of  one  who  has 
seen  them  is  competent  proof  of  the  ap]X)intment  and 
authority  of  an  agent.^  So,  the  authority  of  an  agent  may 
be  proved  by  "facts  and  circumstances";*  or  may  be 
shown  by  acts  and  the  general  course  of  business;  *  or  his 
appointment  may  be  inferred  from  the  adoption  of  his 
acts  by  the  corporation; 7  or  it  may  be  established  by 
estoppel.8  If  a  person  acts  notoriously  as  the  officer  of  a 
corporation,  and  is  recogniased  by  the  directors,  or  by  the 
cori)oration  as  an  existing  officer,  a  regular  appointment 
will  be  presumed;*  and  his  acts  will  bind  the  corporation, 
although  no  written  proof  is  or  can  be  adduced,  of  his 
appointment.^ 

1  BrencombeTnmp.Co.v.McCar8on.lDeT.AB.806:  Raven  v.  N. 
H.  Asylum  for  bisane,  13  N.  H.  632:  Owlngs  v.  Speed,  6  Wheat.  4St, 
424;  Benedict  V.  Lansing.  5  Denlo,2tt.      — •         «r     > 
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S    Smne7v.Ma70retc.6Hel8k.eo4. 

9  Hamilton  v.  New  Castle  etc.  R.  R.  Co.  9  Ind.  S59;  WOllamB  9.  Fe» 
male  CoUe^e.  29  Mo.  2.^0;  Uulon  Manuf.  Co.  v.  FitUn,  14  Coim.  174, 187; 
Hooe  V.  Mayor  etc.  1  Cruicli  C.  C.  80;  Preston  «.Mo.  etc.  Co.  61  Mo.  43. 

4  Narraganaett  Bank  v.  Atlantio  Silk  Co.  3  Met.  282. 

5  North.  Cent.  R.  R.  Co.  v.  Bastlan,  15  Md.  494. 

6  Badger  v.  Bank  of  Cumberland.  26  Me.  428;  Bank  of  Anlram  v, 
Pntman,  lAbb.  Ct.  App.  80;  SKeyes, 343:  Fayles v.  Nat.  Ins.. Co. 49  Mo. 
980;  Uulon  etc.  Min.  Co.  v.  Rocky  Mt.  Nat.  Bank,  2  CaL  24^;  Keith  «. 
Globe  lus.  Co.  63  111.  618. 

7  Clark  V.  Pratt,  47  Me.  65;  Alabama  etc.  R.  R.  Co.  v.  Kldd,  29  Ala. 
SI;  Smiley  v.  Mayor  etc.  6  Helsk.  604;  Perkins  v.  Wash.  Ins.  Co.  4 
Coweii,  6J5;  Smith  v.  Birmingham  etc  Canal  Co.  1  Ad.  ±  £.  626;  Reg. 
V.  Grimshaw.  10  Q.  B.  747. 

8  Pint  Nat.  Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  278;  Angnsta  Bank 
«.  Hamblet,  36  Me.  491;  London  etc  Rallw.  Co.  v.  Winter,  1  Craig  A  P. 
•7. 

9  Bank  of  n.  8.  r .  Dandrldge,  12  Wheat.  64, 79:  and  see  Fister  9.  La 
Bne»  16  Ikurb.  323;  McCoilough  v.  Annapolis  etc  R.  R.  Co.  4  Gill.  68. 

10  Bank  of  U.  S.  «.  Dandrldge,  12  Wheat.  64, 79;  Ckx>dwin  «.  Union 
Screw  Co.  34  N.H.  378. 

§  131.  "Who  may  be  an  officer  or  agent.— In  gen- 
enJ,  any  persons  duly  appointed  may  act  as  the  agents  of 
coiimrations,  as  well  as  of  natural  persons.^  But  where 
the  charter  prescribes  who  only  shall  be  the  agents  of  the 
company  for  particular  purposes,  they  alone  can  be  made 
anch.^  And  a  by-law  which  would  render  a  class  of  per- 
8ons  eligible  to  office,  who  by  the  charter  are  ineligible, 
is  bad.*  A  corporation  may  employ  one  of  its  own  mem- 
bers as  agent  ;^  and  the  fact  that  he  acted  as  auctioneer 
at  a  sale  of  corporate  property  and  signed  the  memoran- 
dum of  sale  as  agent  for  the  purchaser,  is  no  objection  to 
the  Talidity  of  the  sale.^  But  the  principle  that  a  person 
having  a  duty  to  perform  for  others,  cannot  act  in  the 
same  matter  for  his  own  benefit,^  is  strictly  applied  to 
agents  of  corporations.^ 

1  See  Anderson  «.  Baunderson,  2  Stark.  204;  Palethorp  v.  Fomaee, 
t  £sp.  611 ;  People  v.  Webtfter,  10  Weud.  664. 

2  Washington  etc.  Tnrnp.  Co.  r.  Crane,  8  Serg.  &  B.  621. 

5  Bex  9.  Bmnstead,  2  Bam.  A  AdoL  609 ;  and  see  Bex  «.  Mayor,  etc 
7Mod.373. 

4   Stoddert «.  Vestry  of  Port  Tobacco  Parish,  2  GUI  &  J.  227. 

6  Stoddert  v.  Vestry  of  Port  Tobacco  Parish.  2  Gill  &  J.  227;  sea 
also  Bangor  Boom  Corp.  v.  Whitney,  29  Me.  664,  Mayor  etc  v.  Inman* 
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6  See  Slftde  v.  Van  Vechten.  11  Fslge,  21 ;  Abbot «.  Ameriean  Hard 
Itabber  Co.  83  Harb.  678;  21  How.  Pr.  IMS. 

7  Cnmberkaid  Coal  Co.  v.  Shemiaa  30  Barb.  &53;  McAleer  r.  Mo 
Marray.  6S  Pa  8C.  I'i6;  Cook  r.  Berlin  Woolen  MiU  Co.  43  Wis.  433; 
Church  V.  8tei  ilng,  10  Conn.  388;  Banks  v.  Judah,  8 id.  145:  MoitLsou  v. 
Oj^densburgh « tc.  11.  II.  Co.  62  Barb.  173.  Compare  Smith  r.  Lansing, 
KTN.  Y.  620;  Kradley  v.  Uichardson,  23  Vt.  720. 

§  132.  Powers  of  oflBcers  and  agents  in  general. 
— Corporat  ons,  like  natural  persons,  are  only  bound 
where  tbeii  agents  keep  within  the  limit  of  their  author- 
ity.^ And  although,  as  a  general  rule,  a  corporation  may 
be  bound  b  v  the  declarations  and  admissions  of  its  agents, 
made  withu  the  scope  of  their  authority,^  yet«  it  should 
not  be  pre  udiced  by  their  unauthorized  representations, 
in  the  abs  nee  of  an  actual  grant  of  authority  or  a  rea- 
sonable presumption  of  authority  to  them,  from  the  offi- 
cers of  the  corporation  authorized  to  manage  its  affairs.* 
persons  d«'aling  with  a  corjioration  are  chargeable  with 
notice  of  such  limitations  of  the  powers  of  officers  or 
agents,  as  appear  in  the  charter  or  articles  of  association, 
duly  recoided;  *  and  the  corporation  will  not  be  bound  by 
acts  whicli  exceed  such  authority.^  A  contract  made  by 
the  generul  agent  of  a  corporation,  in  the  ordinary  course 
of  business,  binds  the  company  in  a  proper  case,  upon 
general  principles  of  the  law  of  agency .>  But  the  powers 
of  agents,  in  respect  to  contracts,  are  necessarily  limited 
to  such  as  the  corporation  may  lawfully  enter  into.?  So» 
a  corporation  is  bound  by  the  tortious  conduct  of  its 
agents  engaged  in  its  business,  and  acting  within  the  busi- 
ness for  which  they  are  employed.*  But  an  agent's  au- 
thority, if  capable  of  being  executed  in  a  lawful  manner, 
is  never  to  be  extended  by  construction  to  embrace  acts 
prohibited  by  law,^  so  as  to  render  the  principal  liable  to 
a  criminal  prosecution,  or  to  a  statute  penalty. ^<>  And 
general  powers  of  management  conferred  upon  an  agent, 
must  be  understood  to  be  limited  to  correspond  with  the 
duties  to  be  performed,  and  the  business  to  be  transacted.  ^ 
Thus,  the  general  agent  of  a  manufacturing  company  is 
hot,  by  TMrtue  of  such  agency,  authorized  to  transfer  by* 
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dcod  the  real  estate  of  the  company  ;i^  or  to  pledge  or 
mortgage  the  machinery  used  by  the  company  for  the 
security  of  a  loan.^^  So,  the  overseer  of  part  of  the  busi- 
ness of  such  a  company  has  no  authority,  by  virtue  of 
Lis  ofiice,  to  bind  the  company  by  contract  to  aid  in  thQ|| 
extension  of  a  railroad. ^^  Nor  has  the  superintendent  of 
a  milling  company  autliority,  as  such,  to  make  notes  or 
contract  debts  in  the  name  of  the  company.  ^^  And  it  is 
not  within  the  implied  powers  of  any  corporate  ofBcer  to 
bind  the  corporation  by  an  agreement  to  increase  its  capi- 
tal stock.  ^>  An  agent  to  sell  goods  is  not  necessarily  an 
agent  to  purchase  them  for  the  purx^os*;  of  sale.^?  ^qJ  {^ 
general  authority  to  an  agent  to  purchase  on  credit,  is  not 
necessarily  an  authority  to  give  the  note  of  the  corpora- 
tion  for  the  price  ;^s  but  it  is  an  authority  to  make  the 
necessary  representations  as  to  the  credit  and  solvency  of 
his  principaL^d  A  general  agent  to  receive  money  may 
bind  the  corporation  by  a  receipt  in  fuU.^  The  general- 
financial  agent  or  treasurer  may  waive  notice  to  tbe  cor- 
poration of  non-payment  of  its  paper,  and  may  make 
agreements  to  procure  delay  of  payment  in  cases  of  neces- 
sity, of  whicli  necessity  he  is  the  judge;''^^  and  he  may  ne- 
gotiate notes  or  bills  taken  in  the  name  of  his  office;  23  and 
the  corporation  may  be  held  liable  upon  promissory  notes 
issued  by  him  in  accordance  with  a  usage,  as  well  as  upon 
those  which  it  has  expressly  authorized.^  Authority  to 
an  officer  or  agent  to  *'  sell  and  convey  '*  land,  implies  a 
power  to  negotiate  preliminary  to  a  conveyance,  if  this  bo 
necessary  .2^ 

1  Bank  of  Metrop.  v.  Oottschllck,  14  Peters,  19:  Chlcacro  etc.  R.  R. 
Co.  0.  James.  2*i  Wis.  194;  Bttrronglis  «.  Norwich  etc.  K.  R.  Co.  100 
XasA.  26;  SUliman  v.  Fredericksburg  etc.  R.  R.  Co.  27  Oratt.  120. 

2  Halecek  v.  Tower  Orove  etc.  R.  R.  Co.  57  Mo.  17 ;  Corin^on  etc. 
R.  R.  Co.  p.  Ingles.  15  B.  Mou.  037;  Henderson  v.  Railroad  Co.  17  Tex. 
WO;  Bamham  V.  Ellis.  3d  Me.  319;    McOenness  v.  Adriatic  Milld.  116 

177. 


t  Costar  9.  TitosviUe  Ctas  etc.  Co.  63  Pa.  St.  381:  and  see  Evans  v. 
Atlantic  etc.  R.  R.  Co.  Att  Oa.  488;  Huntingdon  etc.  R.  R.  Co.  o.  Decker, 
88  Pa.  St.  119. 

4  Boot  V.  Wallace,  4  McLean.  8;  Brady  «.  Mayor  etc.  20  N.  T.  312} 
dark  V.  Det  Moines,  19  Iowa»  190. 
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ft  Herao  V.  flan  Fmndsco.  IS  GaL  134;  Msnh  v.  Fnlton  County.  10 
WulL  676;  SilUiuan  v.  Predertck!(burg  etc.  B.  R.  Co.  27  Gratt.  119:  Bal- 
four r.  £raeitt.5  Com.  B.  N.  S.  OOi  i  Funt  Nat.  Baxikv.  Ocean  Nat.  Bank, 
60  N.  T.  278. 

6  Peterson  v.  Mayor,  17  N.  T.  449;  Oowan  Marble  Co.  v.  Tarrant,  7S 
m.  608;  McCnlloagh  r.  Talladeflfa  Ins.  Co.  4tf  Ala.  376;  Smltb  v.  Poor,  t 

^¥are,  148;  Holt  v.  Hicks,  1  Cowen.613;  13  Am.Dec.dJO;  Munnv.Com- 
^lisslon  Co.  1ft  Jobus.  44.  That,  witbont  express  authority,  au  agent 
of  a  ooi*poratlou  cannot  bind  it  for  a  debt  routracted  by  the  company 
before  it  was  incorporated :  see  Wbite  r.  Westport  etc.  Mannf.  Co.  l 
Pick.  215;  and  compare  Bell's  Gap  R.  B.  Co.  v.  Christy,  79  Pa.  St.  64; 
Western  Screw  etc.  Co.  v.  Cousley,  72  III.  531. 

7  Downing  9.  Mt.  Wash.  etc.  Co.  40  N.  H.  230:  imd  see  Drake  v. 
Pleweilen.  31  Ala.  106;  Mechanics'  etc.  Bank  r.  Meride n  Agency  Co.  21 
Conn.  159;  Kitchen  v.  Cape  Girardeau  etc.  K.  R.  Co.  57  Mo.  514. 

8  Smith  r.  Rathbun,  66  Barb.  402;  Scofield  etc.  Co.  v.  State,  54  Oa. 
635;  Pitt-sburg  etc.  R.  R.  Co.  v.  Slusser,  19  Ohio  St.  157;  Sa^^r  r.  Win- 
negance  Mill  Co.  26  Me.  127;  Jenkins  v.  Morris,  16  Mees.  A  W.  880. 

9  Clark  V.  Metrop.  Bank,  3  Dner,  241;  and  see  Marsh  v.  So.  Car.  B. 
B.  Co.  56  Ga.  274. 

10  Clark  v.  Metrop.  Bank,  t  Dner,  241. 

11  Stow  V.  Wyse,  7  Conn.  214;  and  see  Bankin  v.  New  £ng.  etc.  Mln. 
Go.  4  Nev.  78;  Uali  v.  Auburn  Turnp.  Co.  27  Cul.  255. 

12  Stow  V.  Wyse,  7  Conn.  214.  See  also  Chicago  etc.  B.  B.  Co.  v. 
James.  23  Wis.  1»4. 

13  Dispatch  Line  o.  Bellamy  Mannf.  Go.  12  N.  H.  205;  and  sea 
Whitney  v.  State  Bank,  7  Wis.  620. 

14  New  Haven  etc.  Co.  v.  Hayden,  107  Mass.  525. 

15  Carpenter  v.  Blffcfs,  46  Cal.  91 ;  and  see  Atkhison  «.  St.  Croiz 
Mannf.  Co.  25  Mc.  171 ;  lionedict  r.  Lansing,  5  Deulo,  283. 

16  Flnley  Shoo  etc.  Co.  v.  Hurts,  34  Mich.  89. 

17  Kidder  V.  Knox,  43  Me.  531. 

18  Emersou  v.  Pror.  Mannf.  Co.  12  Mass.  237. 

19  Hunter  v.  Hudson  River  Iron  Machine  Co.  20  Barb.  493. 

20  Patterson  v.  Ackerson,  2  £dw.  Ch.  427. 

21  Whitney  v.  South  Paris  Mannf.  Co.  39  Me.  316. 

22  Perkins  v.  Bradley,  24  Tt.  66. 

23  Re  Great  Western  Telegraph  Co.  5  Biss.  363.  Compare  Ehq^ 
r.  Bridge  Mauuf.  16  Kan.  486;  Bank  of  Auburn  v.  Putnam,  1  Abb.  Ct. 
App.80. 

24  Augusta  Bank  v.  Hamblet,  35  Me.  491.  See  Gillis  v.  Bailey,  21 N. 
H.  149. 

§  133.  How  their  powers  must  be  executed.— 

When  the  charter  or  act  of  incorporation  prescribes  any 
mode  in  wliicli  the  officers  or  agents  of  a  corporation  must 
execute  their  powers,  that  mode  must  be  strictly  pursued.^ 
But  where  the  charter  merely  enables  a  corporation  to  act 
in  a  certain  way,  it  is  not  thereby  precluded  from  being 
bound  by  any  other  mode  adopted  by  its  officers  or 
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agents.*  Where  an  authority  to  act  is  conferred  jointly 
upon  several,  all  the  agents  must  act,  in  order  to  bind  the 
company.'  And  where  the  agents  are  required  to  act  to- 
gether, and  as  a  board,  tlie  number  necessary  to  be  pres- 
ent at  the  doing  of  an  act  being  specified,  they  must  so 
act,  or  the  company  will  not  be  bound.^  Thus,  the  pre- 
Bcribed  quorum  of  directors  in  a  company  being  there,  the 
secretary  affixed  the  corporate  seal  to  a  bond  after  obtain- 
ing the  written  authority  of  two  directors  at  a  private  in- 
terview, and  the  verbal  promise  of  a  third  to  sign  the 
authority  at  another  private  interview,  and  the  company 
was  held  not  to  be  liable  on  the  bond.  ^  Generally,  if  it  be 
not  otherwise  expressly  provided,  the  act  of  a  majority 
of  the  board  will  bind  the  corporation, >  although  the 
others  are  not  consulted.^  An  agent  or  attorney  of  a  cor- 
poration, in  order  to  bind  it  by  deed,  must  affix  thereto 
the  corporate  seal.'  If  the  agent  desires  to  bind  the  cor- 
poration in  cases  of  ordinary  contracts,  which  he  makes 
in  its  behalf,  it  is  sufficient  to  name  the  corporation  as  the 
contracting  party  in  the  body  of  the  instrument,  and  sign 
it  as  f^ent  or  officer  of  the  corporation.'  Notes  so  drawn 
and  signed,  will  bind  the  company  and  not  the  agent.^** 
And  generally,  the  corporation  alone  will  be  held  liable 
upon  a  contract,  whatever  may  be  its  form,  if  it  appears 
that  credit  was  given  not  to  the  agent,  but  to  the  corpora- 
tion, and  that  it  was  the  intention  of  the  parties  to  bind  the 
corporation;  ^^  and  parol  evidence  is  admissible  to  show 
that  the  agent  acted  officially  in  the  transaction.^ 

1  Dawes  V.  North  River  Ins.  Co.  7  Coweii,462;  Conro  r.  Port  Hrarr 
Iron  Co.  li  Barb.  27;  Bettsv.  Meuard,  BreeseAnp.  lU:  Heado.  Provl- 
dcnco  las.  Ck>.2  Crauch.  127;  New  York  otc  las.  Co.  o.  Ehr.A  Coon.  fitiO; 


ell.  4  Fla.  193;  ainLsee  DUwto  r.  London  etc  BaUw.  Co.  A  Ex.  442;  Uo^ 
laud  V.  Ban  Francisco.  7  Cai.  Ml. 

S  Neiffer  v.  Bank  of  Knozville,  1  Head,  182;  and  see  Sonthem  Life 
Ins.  etc.  Co.  V.  Lanier,  6  Fla.  110;  Ha/den  v.  Middlesex  Corp.  10  VtHaa. 
401 :  Blssell  r.  Mlcb.  etc.  K.  B.  Co.  22  N.  T.258;  Morris  «.  Kell,  20  Minn. 
«i. 

t  Jewett  V,  Alton,  7  N.  H.  S5S;  Com  Exchange  Bank  v.  Cnmbeiw 
land  Coal  Co.  1  Bosw.  436.  Compare  Pres.  of  Union  Bridire  Co. «.  Troy 
etc.  R.  R.  Co.  7  Lans.  210;  McCortle  v.  Bates,  29  Ohio  St.  419. 

4  Beatty  v.  Harlnelns.  Co.  2  Johns.  109 ;  Jtmctlon  R.  R.  Co.  v.  Reere, 
U  Ind.  336  iBoeo  «.  Crockett,  14  La.  An.  811 ;  Adams  V.  Hill,  16  Me.  S16k 
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:o.  ItBwb.K;  Pl*ntgr-a  nut  (. 
Blaui'ltiu'd  f.  KwiU.  44  CM.  4«i 

eg :  UcCioUu  >.  ibsyualilii.  4:1  lio. 

le  tbeir  powers.— A  cor- 

y  corporate  capacity  out  of 
I  it  isincoTporamL'  buttlio 
Dts  may  be  performed  aDy- 
Civa  BDBCtmtiDt.'  And  tbe 
icb  Hgenta  am  pprmitled  to 
t  umler  ngcDural,  iidiI  not  a 
^torB  are  the  nKemn  of  llie 
mtion  itHHlf.'  mill  ihey  may 
clianering  Htat«;°  ami  iUb 
neeling  may  be  uheiI  nn  evi- 
1,<  Tlte  (limctoni,  n»  Rgeiita 
rlzea  conveyaui'ii  nf  u»  nal 
lie  of  tLe  uliarterini;  Htate.' 
•wton  B.  B.  t.  Comlrej,  II  Wall. 
!Liiil{,»aa.M. 
UiLISTi  Wrlithtr.Iliuulr.lIlDd. 
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6  Ohio  etc.  B.  B.  Co.  v.  Mcpherson,  34  Mo.  13:  Smith  v.  Alrord,  61 
Barb.  415;  McCall  p.  Byram  Mauuf.  Co.  6  Cuun.  428. 

6  'Wood  Hydraulic  etc.  Co.  v.  King.  Hi  Ua.  34. 

7  Annn  v.  Conuit,  36  Vt.  744:  Bellown  v.  Todd*  3A  Towa.  209;  hut  see 
Miller  V.  £wer,  27  Me.  j^l?:  Hilies  v.  Parish,  i  McCart.  860;  Oniisby  v. 
Vt.  Copper  Mln.  Go.  56  N.  T.  623. 

§  135.  De  facto  oflBoials.— "  An  officer  de  facto  is  one 
who  has  the  reputation  of  being  the  officer  he  assumes  to 
be,  and  yet  is  not  a  good  officer  in  point  of  law."'  Cases 
concerning  officers  de  facto  are  usually  those  in  wliich 
there  has  been  the  form  of  an  election,  though  irregular;* 
or  cases  pf  improper  holding  over,  in  which  tlie  incumbent 
came  rightfully  into  office.*  By  color  of  election,  a  peraon 
may  be  an  officer  cle/acto,  though  indisputably  ineligible.^ 
And  it  is  a  general  rule,  that  the  acts  and  proceedings  of 
officers  de  facto  of  a  corporation,  if  dune  under  color  of 
office,  are  valid  and  binding  upon  the  corporation.*  And 
whenever  the  corporation  is  bound  by  the  acts  of  its  offi- 
cers de  facto,  so  also  will  third  parties  be  bound  tu  the  cor- 
poration.* Appointments  made  by  a  de  fa^Uo  board  of 
directors  are  as  effectual  as  if  made  by  a  regular  legal 
board.7 

I  Rex  9.  Corp.  of  Bedford  Level.  6  East.  368.  Bee  Walte  t.  Mining 
Co.  96  Vt.  IR;  Parker  v.  Kett,  1  Ld.  Rayiu.  65S. 

t  See  Balrd  r.  Bank  of  Washington.  1 1  Serff.  A  R.  41 1 :  P<*nolMcott 
etc.  R.  R.  Co.  V.  Dunn.  3»  Me.  5»7  ;_prlaware  etc.  Canal  Co.  «.  IVuii  a 
Coal  Co.  21  Pa.  bl.  131;  Cabiil  o.  Salaniazoo  Mut.  liis.  Co.  2  Duugli. 
fMlcb.)  124. 

3  See  Smith  v.  Erb,4  OIIl,  437;  Knowles  v.  Luce,  Moor.  112;  Harrli 
V.  Jays.  Cru.  £ll2. 6!». 

4  Knight  9.  Corp.  of  Wells.  Lntw.  608. 

5  Matter  of  Mohawk  etc.  B.  B.  Co.  19  Wend.  139;  State  v.  Williams, 
27  Vt.  755;  Burr  v.  Mcl^naid.  3  Uratt.  215;  Elizabeth  City  Academy  «. 
Lln<isey,61rf<l.476;  A  lanrlc  etc.  K.  R.  Co.  v.  JubnNton,  TO  No.  Car.  348; 
Ebaugb  V.  German  Rf  formed  Clinrch,  3  E.  D.  Kinltb,  60;  Cooper  v. 
Cartls.  30  Me.  4»h;  Bank  of  St.  Mary's  v.  St.  .John,  25  Ala.  5(i6;  Re 
County  Life  Assoc.  Co.  Law  R.  5  CIi.  2H8.  There  can  be  no  such  offlcet 
as  an  ufflcer  de  facto  in  a  direct  proceeding  to  try  the  title  to  the  otttce: 
Peupie  V.Albany  etc  R.  R.  Ca  ILans.  308, 344;  55  Barb.  344.385;  7  Abb. 
Pr.  N.  8. 385. 305. 

8  See  State  Bank  at  Ella.  v.  Chetwood,  3  Halst.  1 ;  Charitable  Assoe 
«te.e.  Baldwin,  1  Met.  35!i. 

7    Ellis  V.  N.  C.  InstlU  etc.  88  No.  Car.  423. 

§  136.  Determinatioii  of  agency  or  offloe.—As 

tbe  death  of  a  natural  person  operates  as  a  revocation  of 
BoosB  Coup.— i'7. 


OFnOEBS  Ain>  AOBNTS. 


194 


^- 


hority  conferred  upon  his  agents,^  so  the  death  or 
ition  of  a  corporation,  whether  by  limitation  of 
r  by  forfeiture  of  its  charter,  revokes  all  authority 
to  its  agents.'"!  But  the  death  or  removal  of  the  par- 
'  officers,  or  of  the  members  of  the  particular  board 
>m  the  power  to  appoint  agents  may  be  vested, 
ot  determine  the  agency,  since  the  constituent,  the 
ation,  still  continues  to  exist;*  and  the  same  is 
here  such  officers  are  appointed  for  a  limited  time 
e  period  has  expired.^  It  does  not  follow  from  the 
lat  an  agent  is  in  some  respects  the  deputy  of  an- 
fficers,  that  he  is  merely  an  annual  officer  himself,* 
appointment  may  have  been  made  to  remedy  the 
enience  of  annual  officers.*    Where  the  term  of  an 

« 

9  fixed  by  the  charter,  the  appointing  power  has  no 

0  abridge  its  duration^    Officers  whose  terms  have 

1  may,  unless  it  is  otherwise  provided,  continue  in 
until  their  successors  are  duly  chosen.*  If  the 
r  speaks  of  years  in  reference  to  an  office,  years 
30,  and  not  calendar  years,  are  to  be  taken  as 
ed.B  A  person  who  has  been  elected  to  an  office 
)  Asign  before  he  is  made  an  incumbent  thereof, 
s  attempt  to  do  so  is  abortive  and  ineffectual.^*^  If 
rticular  mode  in  which  the  resignation  of  an  officer 
)  made  is  prescribed  in  the  charter,  that  mode  must 
Bued.^1  If  no  mode  be  prescribed,  the  resignation 
lot  be  in  writing,  or  in  any  particular  form  of 
^  And  a  resignation  may  be  implied  from  the 
mce  by  the  incumbent  of  an  incompatible  office;  "^ 

office  may  be  vacated  by  abandonment.  ^^    Bat  a 

ition,  to  be  effectual,  must  be  accepted  by  compe- 

ithority.i*    The  power  to  accept  the  resignation  of 

cers  is  incident  to  every  corporation ;  i*  and  the 

mce  may  be  by  entry  in  books,  by  vote,  or  resoln- 

r  by  treating  the  office  as  vacant  and  electing 

r  to  mi  it." 

wis  V.  Kerr,  17  lows,  71:  DsTii  v.  WlndAor  Bst.  Baakt  M  Yfc 
»y  V.  Sattbdeni.  'M  tis.  biU 
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2  Union  Bank  «.  BIdgeby,  1  H^.  A  Q,  134. 

3  Northampton  Bank  v.  Pepoon,  11  lias*.  288;  Anderson  o.  Lon» 
den,  1  Wheat.  85.    Compare  Bex  v.  Corp.  of  Bedford  Level,  6  East,  Sm. 

4  N(Nrthamptaa  Bank  «.  Pepoon,  11  Mass.  288;  Exeter  Bank  v.  Bag- 
ers.7N.  U.33. 

5  Curling  v,  Chalklen.  3  Manle  A  S.  903. 

6  Curling  v.  Chalklen,  3  JJaule  &  8. 502. 

7  Scadler  v.  City  of  Detroit,  13  Mich.  346;  Vason  v.  City  of  Angnsta, 
l&Ga.542.  ,         -•    — . 

8  South  Bay  etc.  Co.  v.  Gray,  30  Me.  047;  Nashrille  Bank  v.  Pe^ 
^ray.  3  Humph. 322:  McCall  v,  Bryam  aianuf.  Co.  6  Conn.  42d;  Smith*. 
Katchez  Steauib.  Co.  1  How.  (Miss.)  479. 

9  Rex  r.  Swyer,  10  Barn.  «&  C.  486. 

10  MQler  r.  Supervisors  etc.  25  Cal.  93. 

11  Bex  V.  Mayor  of  Ripon.  1  Ld.  Baym.  563;  Beg.  v,  Morton,  4  Q.  B. 
146;  Lewis  v.  OUver,  4  Abb.  Pr.  121. 

12  Jennlngit'  Case,  12  Mod.  402;  People  v.  Police  Board,  26  N.  T. 
316;  State  v.  Allen.  21  lud.  5i6. 

13  Rex  «.  Patterson,  4  Barn.  &  Adol.  9 ;  Milward  r .  Thatcher,  2  Term 
Bep.  87;  Regents  etc.  v.  Williams,  9  Olll  A  J.  365. 

14  State  V.  AUen,  21  Ind.  516;  Giles  v.  School  District,  31  N.  H.  304; 
Barrev.  Greenwich,  1  Pick.  120.  Compare  Bryan  v.  Cattell,  15  Iowa, 
137. 

15  Bex  V.  Patterson,  4  Bam.  St  AdoL  9 ;  State  v.  Ferguson,  31  N.  J.  L, 
137. 

M   Bex  V.  Tidderly,  1  Sid.  14. 

17  Bex  V.  Lane.  2  Ld.  Raym.  1301;  Van  Qrsdall  v.  Hazard,  3  HUl,  243; 
State  V.  Ancker,  2  Rich.  245. 

§  137.  Removal  of  o£BoerBi~A  corporation  has  an 
Implied  power  to  remove  an  officer  for  cause  ;^  and  this 
power  belongs  to  the  corporation  alone.^  And,  unless  the 
power  be  delegated  to  a  select  body  or  part,^  it  must  be 
exercised  by  the  corporate  body  at  large,^  regularly  and 
dnly  convened.^  When  the  charter  prescribes  the  terms 
nnder  which  the  power  is  to  be  exercised,  they  must  be 
strictly  pursued-^  If  the  charter  or  a  statute  defines  the 
causes  for  which  an  officer  may  be  removed,  and  limits 
the  power  of  removal  to  those  so  defined,  he  cannot  be 
removed  for  any  other. "^  The  mere  fact  that  goo^  grounds 
for  removal  exist  does  not  render  the  office  vacant,s  but 
there  must  be  in  addition  the  exercise  of  some  corporate 
act.*  Generally  the  officer  will  be  entitled  to  notice  of 
the  intention  to  remove  him  and  the  grounds  therefor,^* 
and  an  opportunity  will  be  afforded  him  to  make  his 
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defense.  ^^  Bat  if  he  holds  o£Sce  under  an  appointment  at 
pleasure,  he  may  be  removed  at  pleasure,  and  without 
notice  or  a  hearing  ^^  An  officer  is  not  excluded  from 
voting,  as  a  member  of  the  corporation,  upon  the  ques> 
tion  of  his  removal;^  nor  will  his  removal  from  office 
afifect  his  rights  as  a  mere  member  of  the  corporation.^* 
And  removal  from  one  office  does  not  in  the  least  impair 
the  party's  title  to  another  office.^  But  the  office  from 
which  he  is  legally  removed  becomes  ipso  facto  vacant 
from  the  moment  the  amotion  is  declared,  and  another 
may  be  chosen  to  till  the  place.^* 

1  Beg.  r.  Newbury.  1  Q.  B.  751 ;  Rex  v.  RlcbardBon,  I  Bnrr,  617; 
Fawcetc  r.  Charles,  li  Wend.  473 ;  State  «.  Trutaeefi  etc.  6  Ind.  77.  6ee 
Quo  Waubamto. 

2  Neall «.  mil.  16  Cal.  145. 

9  See  Lord  Brace's  Case,  2  Strange,  819;  State  v.  Jersey  City,  1 

Dutch.  6^J6. 

4  Bex  V.  Mayor  etc.  1  Doug.  149;  Bex  v.  Ferersham,  8  Term  Bex». 
586. 

5  Lord  Brace's  Case.  2  Strange,  819;  Bex  «.  Taylor,  3  Balk.  S3L 
Compare  Stale  v.  Chamber  of  Cuuimerce,  20  Wis.  63;  I'eople  v.  Board 
of  Trade.  45  111.  UJ;  Feuple  r.  Mediu«l  Soc.  24  Barb.  570. 

6  Beg.  V.  Sutton,  10  Mod.  76;  Beg.  v.  Bicketts,?  Ad.  &  E.  966;  State 
r.  McUan-ry,  21  Wis.  4M;  State  «.  Trustees  etc.  5  Ind.  77 ;  Statev.  Liugo, 
26  Mo.  4»6. 

7  Shaw  V.  Mayor  etc.  19  ChL  468;  25  id.  690;  State  v.  Jersey  City.  I 
Dutch.  6ad.  Compare  Couuuuu wealth  v.  St  Patrick's  Soc.  2  Binn.  441: 
ClarK  V.  People,  15  lU.  213;  Ciiamuer  of  Commerce  «.  Milwaukee,  20 
Wis.  63.        ^ 

8  Murdock  v.  Phillip's  Acad.  12  Pick.  244. 

9  State  V.  Trustees  etc.  5  Ind.  77 ;  Doremus  r.  Dutch  Bef .  Cborch,  S 
Oreeu,  3aJ;  Coiumuu wealth  v.  Uermau  boc.  15  Pa.  St.  251. 

10  Bex  r.  Mayor  etc.  2  Burr.  723;  Queen  v.  Saddlers'  Co.  10  H.  L. 
Cas.  404:  People  v.  Beuev.  Soc.  24  uuw.  Pr.  21i);  Commonwealth  «. 
Peima.  Benef .  lustit.  2  Serg.  <&  B.  141. 

11  Murdock  v.  Phillip's  Acad.  12  Pick.  244;  State  v.  Adams,  44  Mo. 
570. 

12  Bex  V.  Mayor  etc.  1  Ld.  B^m.  391 ;  Queen  v.  OoTemors  etc.  8  Ad. 
A  E.  682;  Madison  v.  Korbiy,  32  ind.  74;  and  see  Queen  v.  Thomas,  8 
Ad.  &  E.  183. 

13  Queeft  V.  Sutton,  10  Mod.  74. 

14  See  Evans  «.  Phila.  Club.  60  Pa.  St.  107. 

15  Jay's  Case,  1  Vent.  362;  Kex  v.  Chalke,  1  Ld.  Baym.  226. 

16  Symmers  v.  Begem,  Cowp.  503. 

§  138.  0£Scial  bonds.—The  charter  or  act  of  incorpo- 
zation  usually  requires  that  officers  of  trust  shall  give  a 
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bond  with  sureties  for  the  faithful  discharge  of  their  da- 
ties.^  Bat  a  bond  so  given  by  an  officer  is  valid,  thongh 
not  required  by  any  law,  provided  it  was  not  unlawfully 
exacted.^  So,  the  provisions  of  the  charter  or  act  of  in- 
corporation,  in  this  respect,  are  to  be  deemed  merely  di- 
rectory ;<  and  although  a  different  species  of  security  is 
taken  from  that  prescribed,  it  may,  nevertheless,  be  en- 
forced by  the  corporation.^  And,  in  general,  the  giving 
of  an  official  bond  is  not  necessary  to  the  complete  ap- 
pointment and  due  authorization  of  the  officer  or  agent, 
unless  it  is  made  a  condition  precedent  thereto  by  the  lan- 
guage of  the  charter  or  act  of  iucorporatiou.^  Provisions 
respecting  the  acceptance  of  the  bond  must  bo  considered 
as  directory,  and  not  as  conditions  precedent  to  its  valid- 
ity ;  *  and  although  the  charter  requires  the  bond  given  by 
an  officer  to  be  approved  by  the  directors,  yet  a  bond  given 
by  him  with  sureties,  and  found  iu  th»  posAessiou  of  the 
corporation  may  be  presumed  to  have  been  accepted  and 
approved,  though  no  vote  of  acceptance  by  the  directors  is 
found  on  the  records  of  the  corporation.  ^  But  a  bond  given 
by  the  agent  of  a  foreign  corporation,  and  talsen  without 
compliance  with  the  conditions  prescribed  by  the  lawof  the 
state  to  be  observed  before  the  company  may  transact  busi- 
Desa  within  the  state,  cannot  be  enforced.^  A  bond  well 
and  truly  to  execute  the  duties  of  cashier  or  teller,  includes 
not  only  honesty,  but  reasonable  skill  and  diligence.^ 
And  if  it  is  the  cashier's  duty  to  be  sworn  before  entering 
upon  the  discharge  of  his  official  duties,  his  bond  is  not 
avoided  in  favor  of  his  sureties  by  his  omission  to  be 
Bworn.^^  But  a  condition  that  the  officer  "  shall  faithfully 
discharge  the  duties  of  the  office,  and  well  behave  there- 
in,'* does  not  render  his  sureties  responsible  for  the  loss 
of  money  by  the  sudden  and  unexpected  failure  of  the 
iMtnking-house  in  which,  using  due  care,  he  deposited  the 
funds.  11  And  a  condition  '^safely  to  keep  all  moneys," 
etc.,  does  not  render  the  obligor  liable  for  money  taken 
from  him  by  violent  robbery  while  in  the  discharge  of  his 


omcMBa  AKD  Jkomsra,  19S 

duty .u  Kor  are  snietiea  for  the  fidelity  of  an  agentliable 
for  an  embezzlement  by  the  latter  of  tJie  corporate  funds 
intrusted  to  him,  while  engaged  for  the  coiporation  in  a 
business  ultra  vire$  of  it.^  Where  the  tenn  of  office  is 
limited  to  a  particular  period,  the  presumption  is,  if  noth- 
ing appear  to  the  contrary,  that  the  official  bond  was  in- 
tended to  be  confined  to  the  particular  term; ^^  but  when 
the  office  is  held  at  the  will  of  those  making  the  appoint- 
ment, and  is  unlimited  as  to  the  term,  the  presumption  is, 
nothing  to  the  contrary,  that  the  bond  was  intended  to 
cover  all  the  time  the  person  shaU  continue  in  office  under 
the  appointment.^  And  the  sureties  on  an  official  bond 
given  to  the  directors,  who  are  chosen  yearly,  are  liable 
after  the  expiration  of  the  year,i*  and  the  directors,  though 
out  of  office,  may  sue  on  the  bond.^^  A  person  about  to 
become  a  surety  on  an  official  bond,  is  entitled  to  a  knowl- 
edge of  any  facts  material  to  his  obligation,  which  are 
known  to  the  directors,  or  could  easily  be  obtained  by 
them;  18  and  if  such  facts  are  withheld,  it  will  discharge 
the  surety  .IB  But  an  omission  by  the  company  to  investi- 
gate the  accounts  of  an  officer,  where  there  is  no  suspicion, 
and  the  surety  does  not  request  an  investigation,  will  not 
discharge  the  surety.^  An  official  bond,  stipulating  that 
the  incumbent  will  '*  well  and  truly,  faithfully,  firmly,  and 
impartially,  execute  and  perform  the  duties  of  his  office," 
does  not,  in  legal  effect,  differ  from  one  which  merely  stip- 
ulates **  for  the  faithful "  performance  of  his  duties.^^ 

1  See  Maleverer  v.  Bedshaw,  1  Mod.  35:  Pepptn  v.  Cooper*  2  Barn. 
A  Aid.  431 ;  Bank  of  Northern  Liberties  v.  Creaaon,  12  Serg.  A  B.  306. 

2  Mayor  etc.  v.  Harrison,  30  N.  J.  L.  73. 

3  Bank  of  U.  S.  o.  Dandrldge,  12  Wheat.  64;  Washington  Conntf 
Ins.  Co.  V.  Colton,  26  Conn.  42:  Austen  v.  Howard,  7  Taunt.  28;  New 
Orleans  Nat.  Bank  v.  Wells,  28  La.  An.  736. 

4  Dedham  Bank  r.  Chlckerinff,  3  Pick.  336;  Bank  of  Northern  LHv 
•rtles  V,  Cressou,  12  Serg.  A  B.  306. 

5  Bank  of  U.  S.  9.  Dandrldge,  64 ;  and  see  Hasting  v,  BluehiU  Tamp. 
Co.  9  Pick.  80;  State  Bank  v.  Cnetwood,  3  Halst.  1. 

6  Bank  of  U.  S. «.  Dandrldge,  12  Wheat.  64. 

7  Bank  of  U.  S.  v.  Dandrldge,  12  Wheat.  64:  and  see  Union  Bank  •• 
Bidgely ,  1  Har.  &  O.  324 ;  Lexington  etc.  R.  B.  Co.  v.  Elwell,  8  Allen,  371. 

8  Thome  v.  Travelers'  Ins.  Co.  80  Pa.  St.  Ifi. 
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9  Barrliiffton  v.  Bank  of  Wastitngton.  14  Ser?.  &  B.  405;  Union  Bank 
V.  Forrest. 3 Cnuicb  C.  G.  218;  Mlnorr. Mecli.  Bank,  1  Peters, 46;  Atlan- 
tic etc  B.  It  Co.  V.  Cowles,  63  N.  C .  bi). 

10  State  Bank  r.  Cbetwood,  3  HalKt.  1. 

_  11  Atlantic  etc.  R.  R.  Co.  r.  Cowles,  60  No.  Car.  60.  Compare  Morrif 
Canal  etc.  Co.  r.  Vuii  Vorst,  1  Zab.  iOO. 

13   Huntsvllle  Bank  v.  Hill,  1  Stewt.  201. 

13  Blair  V.  Perpetual  Ins.  Co.  10  Ho.  A80.  Compare  Melville  o.Doldse. 
6Com.B.460. 

14  Welch  r.  Seymour,  24  Conn.  8S7;  Mannfactnrers'  etc.  Co.  v.  Odd 
Fallow;*'  Assoc  4d  Pa.  St.  446;  Uverpool  Water  Works  Co.  v.  Atkinson, 
6Ea8t,5a7. 

IMExeter  Bank  r.  Roiirers.  7  N.  H.  21.  Compare  Lexinfrton  etc.  R.  R* 
Co.r.l:Jw«>il,HAUeu,s;i;  State  Treasurer  v.  Alann,  34  Vt.  3T1;  Union 
Bank  r.  BlUgeley.  1  Bar.  A  J.  324. 

16  Anderson  v.  Longdcn,  1  Wheat.  85. 

17  Anderson  r.  Lonflrden,  1  Wheat.  85. 

18  Graves  r.  Lebanon  Nat.  Bank,  10  Bush,  23;  but  compare  Tapley 
V.  Martin,  116  Mass.  275. 

19  Wayne  e.  Commercial  Nat.  Bank,  52  Pa.  St.  843;  Franklin  Bank  «• 
Cooper,  »0  Me.  M2. 

20  Wa]me  v.  Commercial  Nat.  Bank,  52  Pa.  St.  343;  and  compare 
Union  Bank  p.  Forrest,  3  Cranch  C.  C.  218;  Inhabitants  of  Badfield  v, 
81iaTer.S0Me.36;  iEtnaLifeIns.Co.«.lubbett,18  WI8.667;  State  v. 
Atbertou.  40  Mo.  209. 

21  Mayor  etc  V.Evans,  31 N.  J.  L.  342 

g  139.  Office  of  directors.—The  direotors  of  a  cor« 
poiation  are  the  persons  selected  to  manage  its  affairs  for 
the  benefit  of  the  shareholders;  \  and  nnless  it  be  other- 
wise expressly  provided,  the  adxninistration  of  all  the  or- 
dinary affairs  of  the  corporation  is  committed  to  them.9 
They  are  the  chosen  representatives  of  the  corporation, 
and,  for  all  purposes  of  dealing  with  others,  they  consti- 
tute the  corporation.^  They  must  be  regarded  as  agents,^ 
but  they  are  the  agents  of  the  corporation,  and  not  of  the 
stockholders.^  But  as  it  regards  their  acts  in  connection 
with  the  property  held  by  the  corporation  itself,  and  to 
their  management  of  its  business,  they  are  to  be  deemed 
trustees  for  the  stockholders. <}  It  is  a  position  of  trust, 
by  the  acceptance  of  which  the  director  places  himself 
under  an  obligation  to  use  his  best  efforts  to  promote  the 
interests  of  the  shareholders  at  large,  and  not  to  acquire 
any  adverse  interest  while  holding  the  position.?  Hia 
private  interests  must  yield  to  his  duty  to  the  corporation 
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whenever  they  are  conflictiDg.^  When  the  corporation 
becomes  insolvent,  and  is  under  the  management  of  the 
directors,  they  hold  the  position  of  trustees  of  its  assets 
for  the  benefit  of  its  creditors.  > 

1  See  York  etc.  Railw.  Co.  v,  Hadson,  16  Beay.  496.  Comx»are  State 
V.  Adams,  44  Mo.  670. 

2  Dana  v.  Bank  of  U.  8. 6  Watts  &  S.  246;  Union  Oold  Mln.  Co.  r. 
Rocky Ht.  Nat.  Bank, 2 Colo. 665:  Flcckner r. U. 8.  Bauk^S  Wheat. 338; 
Oashwilcr  v.  Wilits,  ia  Col.  H;  Davton  etc.  K.  U.  Co.  v.  uatdi,!  Disn. 
84;  Couro  v.  Fort  Henry  Iron  Co.  li  Barb.  '27. 

3  Haynard  v.  Firemans'  etc.  Ins.  Co.  34  Cal.  48.  H 

4  See  Belknap  r.  Davis.  10  Mo.  465;  Adrlance  r.  Roome,  62  Barb.  399; 
Ballway  Co.  r.  Allerton,  Id  Wall.  233;  SmlUi  v.  UuU  Glaiis  Co.  11  Coin. 
B.KI7. 

6  Bank  of  U.  8.  v.  Dandrldge,  13  Wheat.  113 ;  Dana  v.  Bank  of  U.  8. 
6  Watts  &  8. 246;  and  see  Maynard  t>.  Flrcmaus*  etc.  Ins.  Co.  84  CaL  48. 

6  8an  Francisco  etc.  B.  B.  Co.  r.  Bee,48  Cal.  398;  Covington  etc.  R.  IL 
Co.  V.  Wluslow.  0  Bash,  468;  Blake  v.  BnffaloCreek  U.  i.-.  Co.  56 N.  T.  489; 
Butts  r.  Wood.  38  Barb.  181 ;  lUchards  v.  N.  H.  Ins.  Co.  4i  N.  U.  i'63; 
Commlssluucni  etc.  r.  i.eynuldii,  41  lud.  5U9:  Halo  r.  Republican  River 
Bridge  Co.  8  Kan.  466;  Bhirk  v.  Del.  etc.  Canal  Co.  24  N.  J.Eq.  463: 
Musslnav.  GoMthwaito.  34  Tex.  125;  JackAou  v.  LuUeling.  21  WaQ.  616; 
Parker  r.  McKeiiiia.  Law  It.  lu  Ch.  UH:  Aberdeen  Railw.  Cu.  v.  Blalkie, 
1  Macq.  461;  Barurs  r.  B;o\vii,  bU  K.  Y.b:il.  Compare  Speriug'sAp* 
peal.  71  Pa.  St.  11 ;  10  Am.  B.  684. 

7  European  etc.  Rallw.  Co.  59  Me.  277;  First  Nat.  Bank  v.  Reed.  36 
Mich.  263;  Warden  v.  Uulou  Paclf .  R.  R.  Cu.  4  Dill.  330;  Kyan  v.  Law- 
rence etc.  R.  R.  <  o.  21  Kan.  865;  Cumberland  Coal  etc.  Co.r.  Parish, 
42  Md.  6!j8;  Farmers*  etc.  Bank  p.  Downey,  53  Cal.  466;  31  Am.  Rep.  62; 
Benson  v.  Heathom,  1  Youuge  &  C.  Ch.  326. 

8  Ex  parte  Bennett,  18  Beav.  239. 

9  Bradley  v,  Farwell,  1  Hollies,  433.  Compare  Stratton  v.  Allen,  16 
N.  J.  Eu.  229:  But*  11 9.  Buckiuj/ham.  16  Iowa,  2<^:  Whit  well  v.  Warner, 
20  Yt.  425;  Hoyle  v.  Plattsbui'gh  etc.  R.  R.  Co.  M  N.  T.  314. 

§  140.  Who  eligible  as  directors,  and  how^  se- 
looted. — The  choice  of  directors  is  not  limited  to  per- 
sons holding  stock,  unless  the  charter  or  a  statute  requires 
it;i  and  where  such  qualilication  is  expressly  required, 
the  owner  of  shares  does  not  become  disqualitied  by  a 
mortgage  of  them.^  But  if  stockholders  only  may  be 
chosen  directors,  persons  having  no  interest  in  the  stock, 
bul  fraudulently  receiving  the  transfer  of  shares  to  qual- 
ify them,  are  not  eligible.^  A  charter  provision  requiring 
a  certain  number  of  the  directors  to  be  practical  mechan- 
ics, does  not  require  that  they  should  be  in  actual  prac- 
tice at  the  time  of  their  appointment. <  If  ownership  of 
the  corporate  stock  is  made  a  qualification  for  election, 
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and  a  person  not  thas  qaalified  is  elected  a  director,  his 
acting  in  that  capacity  does  not  amount  to  an  implied 
contract  to  take  or  hold  shares,^  and  will  not  make  him 
liable  for  the  requisite  number  of  shares  to  qualify  him 
for  the  position.^  But  the  corporation  will  be  bound  by 
the  acts  which  he  performs,  within  the  scope  of  the  au- 
thority possessed  by  a  director.*^  Directors  de  facto  are  to 
be  considered,  prima  facie,  as  directors  de  jure,^  Their 
contracts  and  other  acts  are  valid,  and  bind  the  corpora- 
tion ;  3  and  the  legality  of  their  election  cannot  be  inquired 
Into  collaterally.  ^<^  In  the  absence  of  any  controlling 
regulation  or  usage,  one  who  is  elected  a  director  is  pre- 
sumed to  accept  the  ofiice,  unless  he  declines  it.^^  No 
positive  act  of  acceptance  is  necessary.^^  But  this  pre- 
sumption of  acceptance  may  be  rebutted  ;i'  and  long- 
continued  neglect  to  perform  any  duty  as  a  director  may 
be  deemed  equivalent  to  an  abandonment  or  resignation 
of  the  office.  i« 

1    state  V,  HcDanlel,  22  Ohio  St.  354 ;  Be  British  etc.  Assoc.  Law  R. 

•  Cb.  Dlv.  aOfi.  Compare  Despatch  Line  v.  Bellamy  Manof.  Co.  12  N.  U. 
105. 

3   Cnmminff  v.  Prescott,  2  Tomige  A  C.  488. 

3  Bartholomew  v.  Bentley,  1  Ohio  St.  37. 

4  Orey  ».  Mech.  Bank  etc.  2  Cranch  C.  C.  51.  That  the  treasurer  oi 
secretary  of  a  company  may  also  be  a  director:  Foe  Sargent  r.  Web* 
■ter,  13  Met.  407;  Iron  Ship  CoatlnsT  Co.  v.  Bluut,  Law  K.  3  Com.  P.  4s4. 

ft  Marqais  of  Abercom's  Case,  4  DeGex  F.  &  J.  78;  Brown's  Case. 
I«aw  R. »  Ob.  lui;  H  Kns^.  763.   Compare  Re  Percy  etc.  Hln.  Co.  Law  R. 

•  Ch.  Dlv.  7U5;  Leeke's  Case,  Law  R.  6  Ch.  4(>9. 

6  Brown's  Case,  Law  R.  9  Ch.  App.  102;  8  Eng.  762. 

7  Despatch  Line  v.  Bellamy  Manof .  Co.  12  N.  H.  205. 

8  Rocky Ille  etc.  Tump.  Road,  2  Cranch  C.  C.  449;  and  see  Ellis  «. 
No.  Car.  Instlt.  etc.  63  No.  Car.  423. 

9  Baird  v.  Bank  of  Washington,  11  Serg.  &  R.411;  Cooperv.  Curtis, 
ao  Me.  ASii  Re  Couuty  Life  Assoc.  Co.  Law  R.  5  Ch.  288. 

10  Mozley  r.  Alston,  1  Phill.  Ch.  790;  Hughes  v.  Parker,  20  N.  U.  58; 
Eakrlgbt  v,  Logansport  R.  R.  Co.  13  Ind.  404;  Ohio  etc.  R.  R.  Co. «. 
McPliersou,  85  £Lo.  13;  Atlantic  etc.  R.  R.  Co.  v.  Johnson,  70  No.  Car. 
143. 

11  See  Lockwood  v,  Mech.  Nat.  Bank,  9  R.  1. 308;  Blake  v.  Bayley, 
16  Gray,  631 ;  Nlmmons  «.  Tappau,  2  Sweeney,  652. 

12  Fulton  Bank  v.  N.  Y.  etc.  Canal  Co.  4  Paige,  127. 

13  Lockwood  V.  Mech.  Nat.  Baok,  9  R.  L  308. 

14  Bartholomew  v.  Bentley,  i  Ohio  St.  37.  Compare  Re  Peninsula 
«tc  Bauk,  Law  R.  2  £q.  435;  Phelps  v,  Lylo,  11  Ad.  &  E.  113. 
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%  141.  Powen  of  directors  in  general.— The  powers 
of  directors  are  either  defined  by  the  express  language  of 
the  charter,  or  are  derived  by  necessary  implication  there- 
from.^ If  the  directors  exceed  the  authority  granted  by 
the  charter,  the  corporation  is  not  bound  by  their  unaii* 
thorized  act.^  But  ordinarily,  they  may  do  any  act  within 
the  range  of  the  corporate  business,  which  the  corporation 
can  do.  unless  restrained  by  the  charter  and  by-laws.* 
Their  duties  are  to  conduct  the  affairs  of  the  corporation 
in  furtherance  of  the  ends  of  its  creation.^  They  have  no 
power  to  destroy,  or  to  change  fundamentally,  the  charac- 
ter or  extent  of  the  corporation ;  ^  uor,  in  general,  can  they 
use  the  funds  of  the  company  for  any  puri>ose  other  than 
those  for  which  they  were  contributed^  Special  powers 
given  them  are  to  be  construed  subject  to  a  paramount 
and  inherent  restriction,  that  they  are  to  be  exercised  in 
subjection  to  the  special  purposes  of  the  original  bond  ot 
association  J  Directors  cannot,  without  express  authori- 
ty,* or  by  necessary  implication,^  delegate  to  others  any 
portion  of  their  power  requiring  the  exercise  of  discretion 
or  judgment,  ^0  or  which  it  is  intended  they  shall  exercise 
personally;  ^^  but,  unless  expressly  forbidden  so  to  do* 
they  may  authorize  subordinate  officials  to  perform  mere 
ministerial  acts.^  It  is  not  within  the  general  powers  of 
directors  to  release  an  original  subscriber  to  the  capital 
stock,  or  to  make  any  arrangement  with  him  by  which  the 
company,  its  creditors,  or  the  state  shall  lose  any  of  the 
benefits  of  his  subscription.^*  Every  such  arrangement 
is  regarded  in  equity,  not  merely  as  u/tro  vireSt  but  as  a 
fraud  upon  other  stockholders,  upon  the  public,  and  upon 
the  creditors  of  the  company. ^^  Nor  is  it  within  the  im- 
plied power  of  directors  to  apply  to  the  legislature  for  an 
increase  of  their  powers;  ^*  or  to  alienate  tlie  property  of 
the  corporation  needed  for  the  continuance  of  the  corpo- 
rate business;  i*  or  to  sell  bonds  of  the  company; ^7  or  to 
allow  overdrafts.^^  But  a  power  to  accept  an  amend- 
ment is  incident  to  a  corporation,  and  may  be  exercise^ 
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by  a  hoard  of  directors,  if  not  otherwise  proTided;  ^  and 
so  of  the  power  to  fix  the  salary  of  the  treasurer,  or  othez 
officer  of  the  corporation.^  Contracts  made  with  the  cor* 
poration,  in  wliich  the  directors  are  interested,  either  di- 
rectly or  indirectly,  are  Toidable  at  the  instance  of  the 
company  or  of  the  shareholders;^^  and  this  is  so,  whether 
the  director  entered  into  the  contract  in  its  inception  or 
subsequently  acquired  an  interest  in  it.^  The  rule  that 
notice  to  an  agent  is  notice  to  his  principal,^  applies  in 
the  case  of  any  duly-authorized  agent  of  a  corporation,^^ 
including,  of  course,  a  director.^  But  in  order  to  bind  a 
corporation  by  knowledge  of  a  fact  on  the  part  of  a  di* 
rector,  it  is  necessary  that  such  knowledge  be  acquired 
while  be  is  acting  officially  in  the  business  of  the  coriK>- 
ration,^  or  is  at  the  time  acting  within  the  scope  of  some 
special  agency  relative  to  the  subject-matter .^7  And  the 
rule  is  the  same  in  respect  to  the  binding  effect  upon  the 
corporation  of  representations  and  admissions  made  by  a 
director,  or  other  agent.^ 

1  Blark  9.  Del.  etc.  Canal  Co.  22  N.  J.  Eq.  133:  Mech.  Bank  v.  New 
lork  etc.  R.  R.  Co.  13  N.  Y,  S09;  Thompson  v.  Wesleyan  Newspapei 
Assoc.  8  Com.  B.849;  Smith  v.  HnllGlasn  Co.  11  Id.  enrj;  Finley  Shoo 
etc.  Co.  r.  Kurts,  84  Mich.  89;  Dabney  v.  St<'Ten8.  40  How.  Pr.  341;  10 
Abb.  Pr.  N.  S.  3J;  Lawrence  v.  Qebhard.  41  Barb.  575. 

2  Bank  of  Kfintucky  v.  Sctraylkill  Bank,  1  Pan.  Sel.  Cas.  180:  Pitts* 
bmYh  etc.  B.  R.  Co.  v.  Alleghany  Co.  79 Pa.  St.  210;  Adrlancev.Boome, 
62  Barb.  39»:  Rlsley  v.  Ind.  etc.  R.  R.  Co.  1  Hun.  202:  Ridley  v.  Ply- 
mouth etc.  Bank  Co.  2  £x.  711;  Re  Oerman  Min.  Co.  77  Eng.  jL.  A  Eq. 
15S;  Atbensum  Life  Ins.  Boo.  v.  Pooley,  3  De  Qex  A  J.  2M;  Bargate  v. 
Shortridge.  5  H.  L.  Cas.  297. 

3  Maynanl  «.  Fireman's  Fnnd  Ins.  Co.  34  Cal.  48;  Railway  Co.  v. 
Allerton,  IH  Wall.  233;  Bank  of  MIddlebnry  v.  Rutland  etc.  R.  R.  Co.8( 
Yt.  IM;  Sioith  V.  Poor.  3  Ware,  148;  Wright  v.  OrovUle  Mbi.  Co.  40  Cal, 
SO. 

4  Bedford  R.R.  Co.  9.  Bowser,  48  Pa.  St.  29. 

ft  Bedford  R.  R.  Co.  v.  Bowser.  48  Pa.  St.  29;  In  re  Wheeler,  2  Abb. 
Pr.  N.  8. 3H1 :  Penobecot  etc  R.  R.  Ca  «•  Dunn,  39  lie.  587;  Borke  9. 
8mlt..,  16  WaU.  390. 

•  PIckerlngv.  Stephenson,  Law  B.  14  Eq.  322. 

7  Pickerings.  Stephenson,  Law  B.  14  Eq.  823;  and  see  BaUway  Ca 
v.Alle.toii,18Wall.233. 

8  Harris*  Case.  Law  B.  7  Ch.  MT. 

0  Harris'  Case,  Law  R.  7  Ch.  587:  and  see  OiUls  t.  BaUey,  81 N.  B 
140;  Howard's  Case,  Law  R.  1  Ch.  561. 

10  Gmis  V.  Bailey,  21  N.  H.  140;  Mat.  Ina.  Co.  v.  Oum, «  kL  Mli 
Percy  V.  MUlaadon,  3  La.  500. 
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11  8ee  nowmrd'B  Ciise,  Law  R.  1  Ch.  S61 :  Cartmeirs  Cam.  Iaw  B.  9 
Id.  091 ;  S  l'£),  ante.  But  compare  Iloy t v.  Tnonipson,  19 N.  T.^;  Read 
9,  MeuipUlii  Gu  Co.  0  Helak.  M5,  bteveus  v.  Uill,  29  Ue.  133. 

12  CarfmeirA  Case,  Law  R.  B  Ch.  601 ;  and  see  Hl'tchcok  v,  GalTeaton, 
96  U.  8.341;  S  128,  an/e. 

19  Burke  r.  Smith,  16  Wall.  890:  Bedford R.  R.  Co.  v.  Bowser,  48  Pa. 
St.  20;  Joues  9.  Terre  Uaute  etc.  R.  R.  Co.  57  N.  Y.  1S6;  Melvin  v.  La- 
mar Ins.  Co.  80  111.  446;  O^igood  v.  King,  42  Iowa.  478. 

14    Burke  v.  Smith,  U  Wall.  390,  S9S. 

1ft  Marlborough  Manuf.  Co.  v.  Smith,  2  Conn.  679:  Black  «.  Del.  ete. 
Canal  Co.  22  N.  /.  £q.  133;  Railway  Co.  v.  Allerton.  18  WaU.  233. 

16  Rollins  V.  Clay.  33  Me.  132;  African  AL  E.  Church  v.  Dura.  19  La. 
An.  802;  Abbott  V.American  Hard  Rubber  Co.  21  Uow.Pr.ldS;  88  Barb. 
678. 

17  TltuB  «.  Cairo  etc.  R.  R.  Co.  87  N.  J.  L.  98. 

18  Market  St.  Bank  r.  Stumpe,  2  Mo.  App.  646. 

19  Dayton  etc.  R.  R.  Co.  v.  Hatch,  1  Dlsn.  84. 

20  Waltev.  Windham  County  Mln.  Co.  87  Vt.  608;  see  also  Com* 
monw.  V.  Cuilen.  13  Pa.  St.  133;  Hope  Mut.  Fire  Ins.  Co.  v.  Beckman, 
47  Mo.  93;  St.  Mary*s  Church,  0  Serg.  A  R.  498. 

21  Snn  Diego  v.  San  Diego  etc.  R.  R.  Co.  44  Cal.  106;  Rice's  Appeal, 
79 Pa.  St.  i68:  Alford  r.  Miller,  32  Conn.  543;  Porto.  Rasscll,  36  ind.  CO; 
Vail  Cott  r.  van  Bi-unt,  2  Abb.  N.  C.  263;  Pacific  R.  H.  Co.  r.  Scely.  45 
Mo.  212.  Compare  Cook  r.  Berlin  Woolen  Mill  Co.  43  Wis.  433;  U.  S. 
Rolling  Stock  to.  o.  Atlantic  etc.  R.  R.  Co.  34  Ohio  St.  450.  See  Smith 
9,  Skeary,  47  Comi.  47. 

22  Lyon  r.  Lawrence  etc.  R.  R.  Co.  21  Kan.  365;  European  etc  Balk 
way  Co.  V.  I'oor,  59  Me.  277. 

23  See  Bank  of  U.  S.  o.  Davis,  2  Hill,  451. 

24  New  England  Car  Spring  Co.  v.  Union  India  Rubber  Go.  4  Blatcbf  . 
1;  Qulnry  Cual  Co.  r.  Hood,;?  111.68;  Singer Uauuf . Co.  v.  Uoklfodt, 
Mill.  455;  Hiiuthigdon  etc.  R.  R.  Co.  v.  Decker.  83  Pa.  St.  119:  Phelps 
r.  Maxwell  Mln.  C*o.  4:i  Cal.  336;  Thompson  v.  Spiers,  13  Sim.  A&,  Com- 
pare Great  "Weat.  Railw.  9.  Wheeler,  2U  Mich.  4l9. 

25  Peruvian  Railw.  Co.  o.  Thames  etc.  Ins.  Co.  Law  R.  2  Ch.  617 ;  U.  8. 
Infi.Co.  V.  Shrlver,  8  Md.Ch.  381;  Bank  of  I'ittsburg  v.  Whitehead,  10 
Watu,  3b7;  and  see  Willis  v.  Bank  of  England,  4  Ad.  &  £.21. 

26  Winchester  o.  Bait.  etc.  R.  R.  Co.  4  Md.  231 :  Farrell  Foundry  Co. 
r.  Dart.  26  Conn.  376;  Smith  v.  South  Royalton  Bank,  32  Vt.  341;  Mil- 
ler V,  HI.  Cent.  R.  R.  Co.  24  Barb.  812;  Uult's  Case,  22  Beav.  48. 

27  Westfield  Bank  v.  Cornen.  87  N.  Y.  320;  First  Nat.  Bank  v.  Olfford* 
47  Iowa.  575:  Nat.  Security  Bank  v.  Cushman,  121  Mass.  490;  First  Nat. 
Bank  v.  Christopher,  40  N.  J .  L.  435. 

28.  Green  v.  Ophlr  Mln.  Co.  45  Cal.  522;  Soper  v.  Buffalo  etc.  R.  A. 
Co.  19  Barb.  810:  Bank  of  Lyons  v.  Ocean  Bank,  60  N.  T.  278;  Lime 
BockBankv.Hewett,  62Me.631;  Loomisv.  Kagie  Bank,  1  Dlsn.  285t 
Smith  V.  N.  C.  R.  R.  CO.  68  No.  Car.  1U7 ; Pa.  R.  R.  Co's  Appeal,  80  Pa.  St. 
265;  Howe  MaclUne  Co.  V.  Know,  82  Iowa,  433;  Sturges^v.  Bank  of  Cb> 
cleville,  11  Ohio  St.  153;  Jones  v.  Plantei-a*  Bank,  9  Heisk.  455;  Vicka- 
burg  R.R.  Co. v.  Rai^dale,  64  Miss. 200;  Bnrues  v.  Penuell, 2  H.  L.  497; 
Conybeare  v.  New  Brunswick  Railway  Co.  9  id.  711;  Re  Tring  etc. 
Railw.  Co.  SDeGexft  S.  10;  Deposit  Life  Ass  Co.  v.  Ayscough,  6  £L 
&B.768. 

§  142.  Rigbts  and  liabilities  of  directors.— Geneiw 
ally,  directors  are  not  entitled  to  compensation  for  tlieir 
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scrvicen  as  Rach,^  unless  provision  is  made  in  the  law  iin* 
der  wliich  the  company  is  organized,  or  in  its  by-lawn,  or 
in  a  special  contract  therefor .^    Even  a  resolution  passed 
by  the  corporation  after  the  services  were  rendered,  pro- 
viding that  they  be  paid,  is  without  consideration,  and 
cannot  be  enforced  by  action.*    But  if  a  director  is  ap« 
pointed  by  resolution  an  agent  to  perform  duties  not  per- 
taining to  his  office,  he  may  recover  for  services  rendered 
by  him  as  such  agent.'*    A  director  who  serves  as  treas- 
urer of  the  company  is  not,  however,  within  this  rule.^ 
And  a  bank  director,  serving  as  such,  without  compen- 
sation, cannot  recover  of  the  bank  a  reward  offered  by  it 
for  the  recovery  of  money  of  which  it  was  robbed,  or  the 
detection  of  the  robber;  <  affording  such   information 
must  be  deemed  a  part  of  his  duty  as  director.^    But  a  di- 
rector may  be  allowed  for  services  rendered  before  he  be- 
came a  director,^  or  for  services  rendered  previous  to  the 
organization  of  the  company,  and  not  witliin  the  range  of 
his  official  duties.^    And  directors  are  entitled  to  be  reim- 
bursed for  money  expended  by  them,  in  good  faith,  for  the 
benefit  and  uses  of  the  company.^^    Directors  are  bound 
to  administer  the  affairs  of  the  corporation  according  to 
the  terms  of  its  charter,  and  in  good  faith.  ^^    So,  they 
must  act  with  reasonable  care  and  diligence ;  ^^  and  they 
will  be  personally  responsible  for  acts  of  malfeasance,  or 
conduct  amounting  to  gross  negligence.^^    For  fraud  or 
breach  of  trust,  directors  may  be  made  to  account  in 
equity. ^^    An  action  for  negligence,  against  the  directors, 
must  be  in  such  form  as  to  protect  the  interests  of  all  stock- 
holders and  creditors;  ^^  a  stockholder  cannot  have  a  sep- 
arate action  at  law,  for  the  negligence.  J«    Nor  can  a  cred- 
itor maintain  an  action  against  a  director  for  misfeasance 
or  fraud  in  the  management  of  the  corporate  funds. ^7 
Directors  are  not  sureties  to  the  corporators  for  the  fidel- 
ity of  an  officer  appointed  by  the  directors,  unless  they 
have  knowledge  of  his  bad  character.  ^^    And  the  more 
fact  that  one  is  a  director  and  stockholder  does  not  render 

BOOKE  COBP.— 18. 
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him  liable  for  the  funds  and  misrepresentations  of  the 
actiTe  manaipers.!*   Some  knowledge  of  and  participle 
tion  in  the  act  claimed  to  be  fraudulent  must  be  brought 
home  to  the  person  charged.^    Acts  of  directors  relative 
to  a  matter  in  which  they  have  no  authority  are  null  and 
void;  2^  but  if  they  neglect  acts  within  their  authority, 
and  which  they  ought  to  peiform,  they  will  not  afterward 
be  permitted  to  take  advantage  of  their  own  neglect.^ 
The  individual  liability  imposed  by  statute  on  the  trustees 
of  a  company,  for  omission  to  make  an  annual  report,  is  in 
the  nature  of  a  penalty  for  neglect  of  duty,^  and  attaches 
to  the  individuals  in  office  at  the  time,  and  not  to  the  of- 
fice.^   Such  liability  can  only  be  enforced  within  the  lim- 
its of  the  state  by  whose  laws  it  is  imposed,^  and  it  can- 
not be  extended   by  construction  to  cases  not  clearly 
within  the  law.^*   An  action  to  enforce  the  liability  is  an 
action  of  tort,  not  of  contract,  and  the  nonjoinder  of  one  of 
several  trustees  is,  therefore,  no  defense  to  the  action.^ 
Kor  is  anything  presumed  in  aid  of  such  action,^^  and  the 
burden  is  upon  the  plaintiff  to  prove  all  the  requisite  facts 
constituting  the  default.^    A  signing  of  the  names  of  the 
trustees  to  a  report,  by  the  secretary  of  the  company,  is 
not  such  a  performance  of  the  duty  as  will  relieve  the 
trustees  from  the  liability  imposed  for  the  neglect  to  re- 
port.^   Nor  is  the  liability  of  the  trustees  to  a  creditor, 
for  failure  to  file  a  report,  affected  by  the  fact  that  the 
company  has  ceased  to  do  business,  and  is  engaged  in 
closing  up  its  affairs.*^    The  remedy  of  ultimate  purchas- 
ers of  spurious  stock  issued  by  directors,  does  not  lie 
against  the  latter,  but  against  those  from  whom  the  pur- 
chase was  directly  made.<^ 

1  See  Cheeney  «.  Lafayette  etc.  Ballw.  Co.  €8  TIL  570;  Ogden  v. 
Hurray,  S9  M.  Y.  203:  Piersoa v.  Tbompson.  1  Edw.  Ch.  212;  Hul  «•  YU 
etc.  K.  K.  Co.  28  Vt.  401 ;  Fraylor  v.  Sonora  Min.  Co.  17  Cal.  £94. 

2  Hall  9.  Vt.  etc.  R.  B.  Co.  2S  Yt.  401 ;  Mtiax  Ferry  Gravel  Boad  Co. 
V.  Branegan,  40  Ind.  SGI;  American  etc.  R.  B.  Co. «.  Miles,  53  111.  174: 
Gridley  v.  Lafayette  etc.  It.  B.  Co.  71  111.  200. 

3  Loan  Assoc,  r.  Stonemetz,  29  Pa.  St.  534;  and  see  Manx  Ferry 
Gravel  Boad  Co.  v.  Branegan,  40  Ind.  361;  Dunston  v.  Imp.  Gas  Co.  S 
iMum.  ft  AdoL  1:29. 
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4  ITodffes  V.  Ratland  etc.  11.  R.  Co.  29  Tt.  220:  Chandler  v.  Hon' 
moutb  Bank,  1  Green,  1255;  Cheeney  v.  Lafayette  etc.  hallw.  Co.  68  IlL 
s;u:  Shackieford  v.  New  Orleans  etc.  It.  it.  Co.  37  Mlw.  202;  Santa 
Clara  Uiu.  Ass.  r.  Moredlth,  49  Md.  38i):  33  Am.  B.  264.  Compare  N. 
Y.  etc.  R.  U.  Co.  c.  Ketdium.  27  Couii.  170. 

A  nolder  V.  Lafayette  etc.  Rallw.  Co.  71  HI.  106;  22  Am.  B.  89.  But 
compare  Rogers  r.  Hastings  etc.  Uallw.  Co.  22  Minn.  25. 

6  Staceyv.  State  Bank,  4  Scam.  91;  and  see  Pool  v.  City  of  Boston* 
ft  Cash.  219. 

7  Stary  v.  State  Bank,  4  Scam.  91;  and  see  Gbeeney  t.Lafiiyettd 
•te.  BaUw.  Co.  68  lU.  57V. 

8  Branch  Bank  V.  Collins,  7  Ala.  95. 

9  N.  T.  etc.  K.  R.  Co.  r.  Ketchmn,  27  Conn.  170. 

10  See  Re  German  Mining  Co.  4  De  Gex  H.  A  0. 19;  Re  Norwich 
Tarn  Co.  22  Beuv.  143:  Ulster  Railw.  Co.  v.  Banbridge  rtc.  Railw.  Co. 
Law  B.  2  £q.  Ir.  193;  Lowudes  v.  Gamett  etc.  Mln.  Co.  2  Johiifl.  A  II< 
283.  Compare  Ke  Imp.  Land  Co.  Law  R.  4  Ch.  Div.  566;  Chambers  v. 
Manchester  etc.  Railw.  Co.  ft  Best  A  Smith,  688;  Hutchinson  v.  Sidney, 
28  £ug.  L.  A  £q.  472;  Uarstow  v.  City  R.  R,  Co.  42  Cal.  465. 

11  Hodffes  V.  New  England  Screw  Co.  1  R.  L  312;  Gilbert's  Case, 
Law  R.  ft  Cb.  SS9. 

13  Smith  r.  PrattvlUe  Manuf.  Co.  29  Ala.  503;  Hodges  v.  New  En* 
gland  Screw  Co.  3  R.  1. 9. 

13  Oyerend  etc.  Co.  v.  GIbb,  Law  R.  ft  H.  L.  480;  Robinson  v.  Smith. 
S  1^0,222:  24  Am.  D'^c.  212;  Pontchartrain  R.  R.  Co.  r.  Paulding,  11 
La.  41:  and  see  Tiirqiiand  v.  Marshall,  LawR.  4  (  h.  376;  Snonhgl 
Appeal,  7 1  l\u  St.  11 :  Lewis  v.  St.  Aloaus'  Iron  etc.  Works.  50  Vt.  4m  ; 
Grata  v.  Itedd.  4  B.  Mou.  178;  Williams  v.  Gregg,  2  Strob.  £q.  316. 

14  Bank  of  St.  Mary's  v.  St.  .Tobn,  25  Ala.  566;  Hodges  v.  New  En- 

gaud  Screw  Co.  I  R.  1. 312.  Compare  Chase  v.  VanderhlU,  UJ  N.  Y.  307 ; 
ale  V.  Bridge  Co.  8  Kan.  466;  United  Sec.  v.  Underwood,  0  Bush.  617; 
Citizens*  Loan  Asdoc.  v.  Lyon,  29  N.  J.  £q.  110;  Wright  v.  Oroville  eto. 
Mln.  Co.  40  Cal.  20. 

15  Craig  r.  Gregnr.  83  Pa.  St.  !'>:  and  see  Smith  v.  Poor,  8  Ware,  148; 
Toimg  r.  Drake,  8  lion,  61 ;  Greaves  v.  Gouge,  (^  N.  Y.  154. 

if    Craig  r.  Gregg,  83  Pa.  St.  19. 

17  Zlnn  V.  Mendel,  8  W.  Va.  580;  and  see  Branch  «.  Roberts,  60  Barb. 
435. 

18  Scott  V.  Depeyster,  1  Edw.  Ch.  513. 

19  Artbor  v.  Grlswold,  55  N.  Y.  400. 

SO  Wakeman  v.  Dalley,  51 N.  Y.  27.  See  Black  v.  Del.  etc.  Canal  Co. 
S2  N.  J.  Eg.  420;  Percy  v.  Millandon,  3  La.  568;  German  Sav.  Bank  v, 
Wttlfekttlaer,  lu  Kan.  60. 

U  S«*e  Ballw.  Co.  v.  Allerton,  18  Wall.  233;  Bank  of  Kentucky  v, 
Schaylkill  Bank,  1  Pars.  Sei.  Cas.  l!H);.Agar  v.  Athentenm  Life  Ins. 
8oc.  9  Com.  B.  N.  S.  725;  Brooklyn  Gravel  Road  Co.  v.  Slaughter,  83 
Ind.  185. 

22  Bargate  v.  Sbortrldge,  5  H.  L.  Cas.  207. 

23  Nimmons  v.  Tapnan,  2  Sweeny,  652:  Dabney  v.  Stevens,  2  Id.  415; 
40  How.  Pr.  341 ;  46  N.  Y.  681 ;  First  Nat.  Bank  r.  Price,  33  Md.  487. 

24  Bonghton  v.  Otis.  29  Barb.  1%;  21  N.  Y.  261;  Shaler  etc.  Quarry 
Co.  r.  Bliss,  34  Barb.  309;  27  N.  Y.  297;  Chandler  v.  Hoag.  2  Hun,  618;  e 
Tbomp.  A  C.  1»7;  and  compare  Bank  of  Mut.  Uedemptlon  v.  Hill,  56 
Mo.  aw;  Vincent  r.  Sands,  42  How.  Pr.  231;  1  Jones  A  8. 511;  Demlng 
v.Poleaton,  55  N.  Y.  656. 
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2A  FtTKt  KAt.  Bank  r.  Price,  13  Md.  487;  and  lee  Sice  v.  Merrimack 
Husieiy  Co.  M  N.  U.  114. 

2tt   Craw  0.  Easterly,  4  Lans.  513;  54N.T.679. 

27  Stroiiff  V.  Siiroul,  4  Daly.  328;  and  see  Qnlglcy  «.  Walter,  2 
Sweeny,  lid. 

28  Whitney  Arms  Co.  v.  Barlow.  63  N.  T.  62. 

2.)  Wliltney  Arms  Co.  v.  Barlow.  63  N.  Y.  62;  Dabney  v.  Stevens,  46 
Id.  6H1. 

30  Bolen  V.  Crosby.  49  N.  T.  183. 

31  Sanborn  r.  Lefferts,  53  N.  T.  179.  But  after  the  appointment  of  a 
receiver,  the  tmstoes  are  uo  longer  liable  for  omittiuff  to  file  an  an- 
.ual  report :  Uujfueuot  Bank  v.  Studwell.  74  N.  Y.  621. 

32  SeUerr.MaU,41N.Y.61Uu.;  32  Barb.  76. 

§  143.  Powers,  duty,  and  liability  of  treasurer, 
lu  general,  the  acts  of  a  corporate  officer,  acting  with- 
out a  special  authority,  bind  the  corporation  only  so  far 
as  such  acts  are  within  the  scope  and  ordinary  course  of 
the  duties  of  his  office,  i^  If  the  powers  of  the  treasurer 
are  expressly  limited  by  the  by-laws,  such  powers  cannot 
be  extended  by  inference  from  the  course  of  business.'  He 
has  not,  by  virtue  of  his  office,  authority  to  pay  the  debts 
of  the  corporation,  or  to  set  off  the  debts  due  from,  by 
those  due  to,  the  company,^  or  to  assign  a  chose  in  action 
owned  by  the  corporation,'*  or  to  assume  a  debt  against  a 
third  person;^  and  authority  conferred  uiion  him  by  the 
directors  to  accept  drafts  on  behalf  of  the  corporation, 
must  be  strictly  proved.*  He  cannot  maintain  a  suit 
against  the  company,  upon  a  claim  against  it  purchased 
by  him.'  And  a  purchase  by  the  treasurer,  at  a  sale  un- 
der an  execution  against  the  corporation,  of  land  held  by 
its  trustees,  must  be  deemed  as  having  bi^en  made  for  the 
benefit  of  the  corporation.  ^  But  a  treasurer,  authorized 
to  issue  certificates  of  the  stock  of  the  corporation,  may 
bind  it  by  the  fraudulent  issue  of  such  certiUcates,  regu- 
lar in  form,  though  uot  representing  any  real  stock ;  ^  and 
the  corporation  will  be  liable  to  one  who,  acting  in  good 
faith,  loaned  money  on  the  fraudulent  certillcates,  su[>- 
poAiug  theiii  to  be  genuine.^^  The  treasurer  of  a  corpora- 
tion is  charged  with  the  custody  of  its  funds,  and  it  is  his 
duty  to  keep  them  distinct  from  his  own,  unless  oiher- 
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wise  agreed.^-  He  is  responsible  for  the  Bafe-keepiDg  of 
such  funds,  and  the  directors  cannot  lawfully  deprive  thd 
corporation  of  the  benefit  of  this  responsibility  by  depos- 
iting the  funds  with  others  for  safe-keeping.  12  The  rem- 
edy of  a  stockholder,  for  a  refusal  by  the  treasurer  to  pay 
him  a  dividend,  is  against  the  corporation,  and  not  against 
the  treasurer.  18  But  generally,  where  the  treasurer  acts 
in  his  own  behalf,  and  without  the  authority  of  the  com- 
pany, he  will  be  personally  liable,  although  he  signs  his 
name  as  treasurer,  reasonably  expecting  that  the  com- 
pany would  adopt  his  acts.^^  If  the  corporation  places  a 
sum  of  money  in  the  hands  of  its  treasurer,  to  meet  an 
obligation  it  has  agreed  to  pay,  and  the  treasurer  expends 
the  money  for  the  benefit  of  the  obligee,  the  corporation 
by  resolution  assenting  thereto,  it  cannot  afterward  hold 
the  treasurer  liable  for  the  money.is  If  the  treasurer  ob- 
tain permission  to  borrow  the  funds  in  his  hands,  upon 
giving  his  note  with  a  mortgage,  he  will  not  escape  liabil- 
ity as  treasurer,  for  the  amount,  by  giving  his  note  with- 
out the  mortgage.i^  The  treasurer  of  a  corporation  incurs 
no  liability  to  an  action  for  false  and  fraudulent  repre- 
sentations made  by  him,  whereby  a  creditor  of  the  cor- 
poration was  induced  to  refrain  from  attaching  the  cor- 
porate property,  and  thereby  lost  his  debt.i'  And  where 
penalties  are  imposed  by  statute  upon  the  treasurer  of  a 
society,  for  "withholding  or  misapplying**  moneys  of  the 
society,  which  have  come  into  his  hands  as  treasurer, 
fraud  or  misrepresentation  must  be  shown  in  order  to 
render  him  liable ;i8  it  is  not  enough  to  show  a  mere  in- 
ability on  his  part  to  pay  over  the  moneys  to  the  trust- 
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1  New  £nfi:lan<l  etc.  Ins.  Co.  v.  Schettler,  38  HI.  166;  Town  of  Con- 
cord 9.  Concord  Bank.  16  N.  H.  26;  Boom  v.  City  of  Utlca,  2  Itarb.  104; 
Adriance  v.  Boome,  52  Id.  899;  Wright  v.  6a.  B.  11.  etc.  Co.  34  6a.  3J0. 

2  Torrey  r.  Dostln  Monument  Assoc.^5  Allen,  327:  and  see  Dabney 
9.  SteTens.40How.Pr.340;  10  Abb.  Pr.  K.  S.  39;  2  Sweeny,  415.  But 
comimre  Pliilllps  r.  Campbell,  4J  N.  T.  271;  Union  etc.  Mlu.  Co.  v. 
Bocky  Mt.  Nat.  Bank,  2  Cold.  (Teuu.)  24», 

%  Brown  V.  Weymouth,  36  Me.  414. 
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4  JMkson  «.  Campbell,  5  Wend. 572 ;  Knight  v.  Lang,  2  Abb.  Pr.  227; 
l£.D.8mitli.381. 

5  Stark  Bank  o.  U.  S.  Pottery  Co.  34  Vt.  144. 

6  Partridge  r.  Badger,  23  Barb.  140. 

7  HUl  r.  Frazier,  22  Pa.  St.  3?fl;  an«l  nee  Eant  N.  Y.  etc.  R.  R.  Co.  f. 
Elmoro,  6  Uuu,  214;  llaud  v.  AtUutic  Nat.  Bauk.M  Uow.  Pr.  *J32. 

8  McAileu  9.  Woodcock.  (K)  Mo.  174. 

9  Tome  r.  Parker^hnrgh  etc.  R.  It.  Co.  39  Md.  34;  17  Am.  R.  640. 
ComnnreKx  pnrtH  CUurlf  y.  Law  R.  11  Eq.  157 ^  Bninton'8  Claim.  Law 
U.  1* lilu.  3oJ:  Mackay  v.  Commercial  Bauk.  of  New  brmuwick.  Law  B. 
SCom.r.3M. 

10   Tome  r .  Parkersbmngb  etc.  B.  R.  Co.  39  Wi.  36;  17  Am.  R.  540. 

U    Second  Av.  R.  R.  Co.  V.  Colemau,  24  Barb.  300. 

12  PearAoii  v.  Tower.  53  N.  H.  215;  and  see  Bluff  Creek  v.  Hardin- 
brook,  4(1  Iowa,  130. 

13  French  v.  Fnller,  23  Pick.  108.  Bat  if  the  treasurer  puts  bis  re- 
fusal to  luiy  t!:e  dividend  uimn  the  fO'oimd  that  lie  is  uiniself  the 
owucr  of^ilie  sliareM,  he  in  Uauie  lu'rsoiuiUy,  in  assianpciit,  fur  mouer 
hud  and  received,  nt  the  suit  of  the  real  owner  of  the  shares:  Wiu> 
lams  V.  Fullertou,  20  Vt.  'HA, 

14  Hayues  v,  Ilunncwcll,  43  Me.  276. 

15  Bay  View  Homestead  Assoc,  v.  Williams,  50  CaL  358. 

16  Bluehlll  Academy  V.  Ellis,  32  Me.  260. 

17  BraiUcy  «.  Puller,  118  Mass.  239. 

18  Barrett  v.  Markham,  Law  B.  7  Com.  P.  405. 

19  Barrett  v.  Markham,  I«aw  B.  7  Com.  P.  405. 

§  144.  Powers,  etc.,  of  president.— The  piesident 
is  the  chief  executive  officer  of  a  business  or  moneyed 
corporation,  and  he  may,  without  special  authority,  per- 
form all  acts  of  an  ordinary  nature,  which,  by  usage 
or  necessity,  are  incident  to  his  office.^  He  may  bind  the 
corporation  by  contracts  in  reference  to  matters  arising 
in  the  ordinary  course  of  its  business;'^  and  if  be  is  in 
the  habit  of  acting  as  the  general  business  agent  of  the 
corporation,  with  its  knowledge,  and  without  objection, 
actual  authority  may  be  inferred  from  sucli  acts,  and  the 
company  will  be  bound  by  tliem.s  Althougli  he  is  nut, 
by  virtue  of  his  office,  an  agent  of  the  corporation  to  sell 
its  property,^  yet  his  authority  may  be  presumed  in  aid 
of  an  appointment  made  by  him  of  an  agent  to  sell  cor- 
porate property.^  The  president  is  not  authorized,  by 
virtue  of  his  office  merely,  to  borrow  money  for  the  com- 
pany; 0  or  to  surrender  or  release  the  claims  of  the  com- 
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pany  against  any  one;  ^  or  to  waive  a  condition  in  a  policy 
of  insurance;  8  or  to  stay  the  collection  of  an  execution 
against  the  estate  of  a  debtor  of  the  company;  ^  or  to 
undertake,  in  the  corporate  name,  for  the  repayment  of  a 
loan  obtained  by  an  agent  of  the  company  without  au- 
thority, lo  But  a  bank  president,  by  virtue  of  his  office, 
has  power  to  take  charge  of  the  litigation  of  the  bank.ii 
He  may  institute  legal  proceedings  to  enforce  its  claims, 
and  may  appear  and  answer  for  it  in  suits  against  the 
bank,  and  may  retain  and  employ  counsel  on  its  behalf.  ^^ 
Admissions  and  declarations  of  the  president  charge  the 
company  only  when  they  relate  to  matters  within  the 
scope,  of  his  agency.  ^^  The  president  is  usually  chosen 
by  the  board  of  directors  from  their  own  number, ^^  and 
he  han  a  right  to  vote  upon  all  questions  to  be  determined 
by  the  president  and  dii^ectors.^^  But  a  power  of  man* 
agement  conferred  upon  the  *'  president  and  directors  '*  is 
not  to  be  construed  as  rendering  the  president  an  essen- 
tial part  of  a  quorum,  unless  so  required  by  the  charter 
or  by-laws.^*  In  the  absence  of  the  president,  or  in  case 
of  a  vacancy  in  the  oifice,  the  vice-president  may  act  in 
his  stead,  although  the  charter  contains  no  express  pro- 
vision to  such  effect. ^7  An  injunction  against  a  corpora- 
tion, its  assigns,  agents,  employees,  and  any  one  acting  by 
its  authority,  or  in  its  behalf,  includes  the  president  of  the 
company,  and  renders  him  liable  to  punishment,  if,  with 
notice  of  such  injunction,  he  does  what  it  prohibits  the 
company  from  doing.  ^> 

1  See  Chlcm^o  etc.  R.  R.  Co.  v.  Coleman.  IB  III.  297;  Sterlinff  v.  Ma^ 
rietta  Co.  1 1  Seiv.  A  K.  179;  Tremont  Jiauk  v.  Paliie,  2S  Vt.  24;  Farmers' 
Loau  etc.  Co.  v.  alauu,  4  Rout.  356;  Miuor  v.  Mecb.  Bauk,  1  Peters,  46. 

2  Bleu  V.  Bear  River  etc.  Co.  20  Cal.  603.  Compare  Jesnp  v.  City 
Bank,  14  AVls.  »:il ;  Uodicea  v.  Rutland  etc.  R.  R.  <  o.  29  Vt.  220;  Bacon 
9.  lll*<s.  Ijiii.  Co.  31  Miiis.  UC:  St.  Nicholas  Ins.  Co.  v.  Uowe,  7  Bo^w^ 
4j0;  First  Nat.  Bank  v.  Bennett,  33  Mich.  620. 

3  Doii«bert7  r .  Ilanter,  M  Fa.  St.  3S0 :  and  see  Northern  etc.  Rallw. 
(  t.r.  Ba.staiii,i5Ma.4  4;  Mt.  Sterilise  Turun.  Co.  v.  Looney,  1  Met. 
(Ky.)  690;  Neiff'*r  v.  Bank  of  KnoxvUle.  1  Head,  162;  New  Orleans 
Buildiu4(  Co.  r.  Lawsou.  11  La.  34. 

4  Walworth  County  Bank  v.  Farmers*  Loan  etc.  Co.  14  Wis.  325; 
OpHtoii  r.  Uoldthwalte,  7  Akx.  281 ;  Cruiup  v.  V.t>. Miu.  Co.  7  Gratt. 352; 
Uuyt  r.  Tbouip8on,  5  N.  Y.  320;  Leggett  v.  Mauuf.  etc.  Co.  1  SaxU  Chi 
Ml;  23  Am.  Dec.  728. 
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5  MItcheUv.  Deeds,  49  lU.  416. 

6  Life  etc.  Ins.  Co.  v.  Mech.  Fire  Ins.  Co.  7  Wend,  a.  See  also 
Luse  V.  Isthmus  etc.  U.  B.  Co.  6  Oreg.  125;  25  Am.  B.  60(>. 

7  Hodge  V.  Nat.  Bank,  22  Oratt.  51 ;  Broawer  v.  Appleby,  1  Sand. 
158;  Olney  p.  Chadsey,  7  R.  1. 224. 

8  McErera  r.  Lawrence,  Hoflm.  (N.  T.)  171. 

9  Spyker  v.  Spence,  8  Ala.  339. 

10  Union  Gold  Min.  Co.  v.  Rocky  Mt.  Nat.  Bank.  2  Cold.  (Tenn.)  565. 

11  American  Ins.  Co.  v.  Oakley,  9  Paige,  498.  Compu«  Ashuelot 
Hanuf .  Co.  v.  Marsh,  1  Cush.  607. 

12  American  Ins.  Co.  r.  Oakley,  9  Paige,  496;  Oakley  v.  WorkiDff- 
men's  Ben.  Boo.  2  Hilt.  4S7;  Alexandria  caual  Co.  v.  Swan,  5  How.  b3' 
Savings  Bank  v.  Benton,  2  Met.  (Ky.)  240. 

IS  Spalding  V.  Bank  of  Susquehanna  Co.  9  Pa.  St.  28;  Green  v. 
Ophir  etc.  Mln.  Co.  45  cal.  bii\  iiaziecon  v.  Union  Bank,  32  Wis.  34; 
and  compare  Uumham  v.  Thurmau,  2  Jones  A  S.53(i;  Lime  Bock  Bank 
V.  Hewitt,  52  Me.  &II. 

14  See  Currie  v.  Mut.  Ins.  Co.  4  Hen.  &  M.  319. 

15  McCullough  V.  Annapolis  etc.  It.  R.  Co.  4  Gill,  98. 

16  Sargent  v.  Webster.  13  Met.  417.  Compare  Macbean  v.  Inrlne,  4 
Bibb,  17;  Bidgway  v.  Farmers'  Bank,  12  Sei-g.  ft  R.  2jtf. 

17  Smith  V.Smith,  62 111.433. 

18  State  V.  Cutler,  13  Kan.  131. 

§  145.  Duties,  etc.,  of  secretary.— The  secretary  is 
the  servant  of  the  directors  of  a  corporation,  who  are  pre- 
sumed  to  have  control  over  him  as  such.^  But  he  is  not  a 
'  *■  servant ' '  within  the  meaning  of  a  statute  declaring  stock- 
holders  liable  for  debts  of  the  corporation  owing  to  their 
''laborers,  servants,  and  apprentices.^' >  The  scope  of 
such  a  statute  is  to  protect  those  engaged  in  manual  labor.* 
The  secretary  is  the  proper  person  to  have  the  custody  of 
and  to  prove  the  books  of  the  company. ^  And  the  fact 
that  he  is  a  stockholder  does  not  render  him  incomx)eteut 
to  identify  the  corporate  books  and  records. ^  The  pos- 
session of  the  corporate  books  by  the  secretary  is  the  pos- 
session of  the  company,  although  they  were  bought  by 
him  and  paid  for  with  his  own  funds. <  He  cannot  retain 
them  after  he  ceases  to  be  secretary,  and  he  has  no  lien  on 
them  for  the  purchase-money,  or  for  his  services  as  secre- 
tary, or  for  the  use  and  occupation  of  his  premises  by  the 
company  while  he  was  secretary.''  The  secretary  has  not 
implied  power  to  bind  the  company  by  a  draft  for  money.' 
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1  Elmes  V.  Ogle, 2  "Bng.  L.  ft  Eq.  379:  and  compare  Bnrnslde  v.  Day- 
rell.  6  £u{(.  Ballw.  Cas.  b7;  D'Arcy  v.  Tauiar  etc  Bailw.  Co.  Law  B.  2 
Ex.158. 

2  Cofln  V.  Reynolds,  37  N.  T.  840;  OTerruling  Richardson  v,  Aben* 
droth.  43  Barb.  16J. 

3  CofSn  r.  Reynolds,  V  N.  T.  640.  Compare  Oumey  v.  Atlantic  etc. 
Railw.  Co.  .vs  N.  v.  3o8;  AlkJu  r.  Wassou. 24  N.  Y.  482;  Couant  r.  Van 
Scliaick,  24  lUu-b.  87. 

4  Smith  r.  Natchez  Steamboat  Co.  1  How.  (Miss.)  478. 

5  Peake  p.  Wubash  R.  R.  Co.  18  HI.  88. 

6  State  V.  Goll.  32  N.  J .  L.  285. 

7  State  «.  Ooll.  83  N.  J.  L.  285. 

I   First  Nat.  Bank  v,  Hagau,  47  Mo.  472. 

§  146.  Compensation  of  agents.-— In  tlie  absence  of 
an  expresH  contract  under  which  the  services  were  per- 
forme<l,  the  servants  and  agents  of  a  corporation  are  en- 
titled to  be  paid  for  such  services  what  they  are  reasona- 
bly worth.^  So,  if  the  agent,  acting  in  good  faith,  and 
without  fault,  in  the  service  of  tlie  corporation,  is  sub- 
jected to  expense,  the  law  implies  a  promise  on  the  part 
of  the  corporation  to  reimburse  him.'-^  So,  an  agent  may 
recover  a  fair  value  for  the  use  of  property  loaned  by  him 
to  the  company  in  good  faith.^  But  a  corporation  is  not 
liable  to  one  of  its  servants  or  agents,  for  injuries  sus- 
tained by  him  through  the  negligence  of  another  of  its 
servants  or  agents,  when  both  are  engaged  in  the  same 
general  business.^  Under  a  general  power  conferred  by 
charter,  to  remove  employes  at  discretion,  the  corpora- 
tion cannot  without  cause  discharge  a  servant  engaged  for 
a  specilic  term.^  And  the  inability  of  the  corporation  to 
continne  its  business  will  not  excuse  its  breach  of  contract 
with  an  agent.*  A  person  employed  in  a  certain  capacity 
at  a  tixed  rate  of  compensation,  is  not  entitled  to  extra 
pay  for  unanticipated  services  rendered  in  that  capacity.'' 
If  one  employed  to  procure  subscriptions  to  stock,  acts  in 
bad  faith  in  the  exercise  of  such  agency,  it  will  operate 
as  a  forfeiture  of  all  right  to  compensation  from  the  cor- 
poration. >  The  president  of  a  corporation  is  not  in  gen- 
eral entitled  to  compensation  for  official  services,  unless 
they  are  rendered  under  a  special  contract,  or  vote  of  the 
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company.*  So,  a  director  who  serves  as  treasurer  cannot, 
io  the  absence  of  any  provision,  recover  compensation  for 
such  services.^^ 

1  Bpence  v.  Wliltsker,  3  Fort  297;  Walter  v.  Bank  of  Kentnelqr.si 
J.  J.  BlanlL  206;  Goodwin  w.  Union  Screw  Co.  34  N.  U.  378;  Dill  «.  Da- 
reocli  Valley  K.  R.  Co.  1  UurL  A  N.  3Uft.  See,  as  to  coiupenBatioiiof  di- 
rectors,  i  UJ.  ante. 

2  Powell  V.  Tnifltees  etc.  19  Johns.  284;  Howe  v.  Buffalo  etc.  B.  B. 
Co.  37  N.  Y.  297;  and  see  Stocking  v.  Sage.  1  Day,  622. 

3  Rider  V.  Union  India  Rubber  Co.  5  Bosw.SS.  See  Twtn>Llek  Oil 
Co.  V.  Blarbury.  91  U.  S.  fi87. 

4  Coon  9.  Srmcuso  etc.  R.  R.  Co.  6  N.  T.  4»2;  Warner  v.  Erie  Bailw. 
Co.  39  id.  468;  Harper  w.  Indianapolis  etc.  R.  R.  Co.  47  Mo.567:  Aibror. 
AKawaui  Canal  Co. «  Cosh.  7ft;  Priestly  e.  Fowler,  3  Mees.  4k  W.  1;  Hoa 
ray  v.  So.  Car.  R.  R.  Co.  1  McHulL  385. 

A  Soldiers'  Orphans*  House  v.  Shaffer,  63  IlL  243. 

6  Lewis  9,  Atlas  Mnt.  Life  Ins.  Co.  61  Mo.  634. 

7  Carr  9.  Chartler,  25  Pa.  St.  337. 

8  Cleveland  etc.  R.  R.  Co.  v.  Pattison,  16  Ind.  70. 

9  Olney  v.  Chadsey,  7  it.  1. 234;  Sawyer  v.  Pawners*  Bank.  6  AUen, 
207;  and  see  Rosborough  v.  Sliasta  River  etc.  Co.  2'2GaL656;  SauM 
Clara  Min.  Assoc,  v.  Meredith,  49  Md.  389;  33  Am.  R.  264. 

10   Holder  v.  Lafayette  etc.  Railw.'  Co.  71  IlL  10ft. 
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I  147.  Action  at  law. 

S  148.  Suit  in  equity. 

1 149.  Injunction. 

I  190.  Wbo  may  tiring  snit. 

I  151.  Against  whom  suit  should  be  brought. 

$  1JS2.  Appearance  by  corporation. 

I   53.  Avermentandproof  of  incorporation. 

S  151.  How  incorporation  may  be  proved. 

S  155.  Bemedy  by  mandamus. 

I  15ft.  Mandamus  agiUnst  public  corporations. 

I  157.  Handamus  against  private  corporations. 

I  158.  Uandamus  upon  the  petition  of  a  corporation. 

I  159.  When  mandamus  should  not  be  granted. 

I  180.  To  whom  the  mandamus  should  be  addressed. 

S  161.  Nature  of  remedy  by  quo  warranto. 

S  163.  When  quo  warranto  lies  in  corporation  cases. 

S  16S.  When  quo  warranto  does  not  lie. 

I  161.  Who  may  institute  quo  warranto  proceedings. 

S  165.  Against  whom  quo  warranto  should  be  brought. 

I  166.  Defense  to  quo  warranto  proceedings. 

S  167.  Judgment  in  quo  warranto  proceedings. 

g  147.  Action  at  law.— The  general  doctrine  is  well- 
established,  that  corporations  may  maintain  the  same  ac- 
tions to  recover  debtn  or  property,  ^  or  to  obtain  redress 
for  injaries,^  as  natural  persons.*  And  by  the  comity 
between  states,^  a  corporation  created  by  the  laws  of  one 
state  may  sue  in  the  courts  of  another  state.^  Corpo- 
rations created  by  foreign  goyemments  are  allowed,  by 
the  comity  of  states,  to  transact  business  in  the  District  of 
Colombia,  and  to  make  contracts  there  upon  which  they 
may  sue  or  be  sued.*  So,  a  foreign  corporation  may  sue 
as  such  in  the  courts  of  England.^  But  a  state  has  the 
right  to  impose  conditions  to  be  observed  by  foreign  cor- 
potations  transacting  business  within  its  limits:*  and 
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trtien  uncli  conditions  are  Imposed,  and  a  foioign  corpo- 
ration asitumeM  to  make  contracts  without  complying  vnth 
them,  it  cannot  enforce  such  contracts  within  the  courts 
of  the  state, <^  until  the  conditions  have  been  complied 
with.i^  So,  the  legislature  may  deny  to  foreign  curpo- 
rat  ions  the  privilege  of  contracting  at  all  within  the  State  ;^^ 
aud  if  so,  contracts  so  made  will  not,  of  course,  be 
enforced.^  A  corporation  acting,  through  its  agents,  in 
a  8tate  foreign  to  its  creation,  is,  in  genenil,  capahle  of 
being  sued  in  the  courts  of  the  latter  state  ;^'  but  such 
capacity  depends  generally  upon  express  legislation,  va- 
rying in  diiTerent  states, i**  authorizing  such  suits  against 
forei|;n  corporations.  IB  A  corporation  is  not  in  general 
exempt  from  being  sue<l  by  one  of  its  own  meml>er8  for 
any  cause  of  action  he  may  have  against  it;  ^^  aud  a  cor- 
poration may  sue  a  member  of  its  own  body.^^  An  action 
lies  against  the  cor|M)ration,  at  the  suit  of  a  member,  for 
a  refusal  of  its  directors  to  apportion  an  equalile  share  of 
its  tlividends  upon  his  stock ;^8  and  if  all  the  other  Rtock- 
holders  have  recuivcMl  autl  retain  tlieir  dividends,  tlie  cor- 
poration cannot  set  up  in  defense,  that  the  dividend  liafl 
not  been  earned,  aud  thait  its  payment  would  withdraw  a 
part  of  the  capital.^^  In  general,  where  a  corporation  is  a 
party  to  an  action  in  court,  it  may  lawfully  take  any  Btep 
allowed  to  an  individual  under  like  circumstances,'^  iintl 
it  is  subject  to.  the  same  geucral  rules  of  xdeadiug  as  pri- 
vate persons.*! 

1  OordoD  V.  Biayor  etc.  5  OIIl.  231;  Western  etc.  R.  R.  Co.  e.  Tar* 
lor.  6  Ueisk.  408;  Wiuona  etc.  ii.U.  Co.  v.  Su  Paul  etc  U.  K.Cu.  » 
MluD.  3&i);  Kehoboflli  v.  Uuui,  I  Pick.  224.  228. 

2  Americaa  Mut.  Ins.  Ct>.  v.  Owcu,  15  Oray.  4iil. 

3  See  Bait.  etc.  R.  II.  Co.  v.  Gallaliue.  \2  Oratt.  696;  Metrop.  Saloon 
CSo.  V.  Hawkins,  4  Uuri.  &  N.  87;  [i  4ti,  ante. 

4  Seo  Ducat  v.  Chicago,  49  111.  172;  Williams  r.  CreAweU.61  UiA 
817:  TliompHOU  v.  Vaters.  25  Mich.  214;  Coweil  v.  Spriutfs  Co.  100  U. 
B.55. 

5  Eslara  v.  Ames  Plow  Co.  47  Ala.  3S4 ;  Hodley  v.  Freeclman's  flat* 
inflfs  etc.  Co.  2  Teuu.  Ch.  122;  Mut.  Life  Inn.  Co.  v.  Davis.  12  N.  Y.M)i 
Flsk  e. Chicago  eic.  U.  K.  Cu.  4  Abb.  Pr.  >i .  S.  378;  WUlloiuson  v.  Suioot, 
Mart.  (La.)  31;  12  Am.  Dec.  ibi. 

6  Weymouth  v.  Washington  etc.  R.  R.  Go.  1  McAr.  19. 

7  Mat.  Bank  etc.  v.  De  Bemales,  1  Car.  A  P.  M9.   See  S  48,  osfi. 
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8  West.  tTn.  Tel.  Go.  v.  Mayer,  28  Ohio  St.  021;  Carroll  «.  City  of 
East  St.  Louis.  67  III.  668;  Home  Ins.  Co.  v.  Davis,  29  Mich.  238;  Lirer- 
pool  lus.  Co.  V.  HassachQSetts.  10  WaU.  668. 

9  Lamb  v.  Lamb.  13  Bank.  Seg.  17. 

10  Woon  Mowing  etc.  Co.  v.  Caldwell,  M  Ind.  270.  Compare  B* 
ComBtock.  3  Sawy.  218. 

11  Doyle  r.  Continental  Ins.  Co.  94  U.  S.  535. 

12  Arterbnry  r.  Knox.  4  B.  Mon.  92;  American  Colonization  Soe.  v. 
Gartrell.  23  Ga.  448. 

1)  Libbey  v.  Hodgdou,  9  N.  H.  894;  Cunningbam  v.  PeU,  5  Paige, 

14  8<>e  Bawkrigbt  r.  Ins.  Co.  55  Ga.  \H\  Oamdon  Boiling  Mill  «. 
Swpdft  irou  < 'o.  sfN.  .1.  L.  15;  Rerlmoud  «.  Uoge,  3  Hon,  171;  Bait,  etc 
K.  U.  Co.  r.  Wigbtman.2i»  Uratt.  4al. 

15  Lathron  v.  Un.  Pacif.  BaUw.  Co.  1  McAr.  234;  and  see  Newby  v. 
Van  OpiMiu.  Law  it.  7  Q.  B.  2i>3. 

16  CnlliertsoTi  v.  Wabasb  Nay.  Co.  4  McLean,  544:  Westcott «.  Fargo, 
6  Lass.  3l»;  and  t»ee  Brinbaui  v.  WelleiHburg  Coal  Co.  47  Pa.  St.  43. 

17  ConneU  0.  Woodward.  5  How.  fi85. 

Ift  Kane  v.  Bloodgood,  7  Johns.  Cb.  rO;  Brown  r.  Leblgh  ete.  NaT.  Co. 
49ra.  KL 270;  .lai-ksou  v.  Plaiik  R.  Co.  31  N.  J.  L.  277;  Peckbam  v.  Van 
Wniteneu.  13  Jouos  A  8. 3i8;  Joiius  v.  Terre  Haute  etc.  B.  K.  Co.  57  N. 

Y.li*. 

19  Stoddard  v.  Sbetnck(>t  Fnnndrr  Co.  34  Conn.  642.  Bat  it  is  tbe 
general  rule  that  an  indivldnnl  iiieuioer  caunot,  by  any  direct  suit,  le- 
gal or  pqultable,  rail  tliH  directors  or  other  odlccrs  of  the  company  to 
arrnnnt  for  inismniiaKcmfnt:  Btnltb  v.IIurd,  12  Met.  871;  Abbott  9. 
Merrlain.  8  Ciub.  688;  Allen  r.  Curtis.  28  Conn.  456. 

28  Alexandria  Canal  Co.  v.  Swann.  5  How.  83. 

21   Hunt  r.  City  of  San  Francisco,  U  Cal.  250. 

§  148.  Suit  in  equity.— In  general,  the  rightfi  and 
dutieM  of  corporations  are  regulated  by  the  common  law, 
'vhich,  in  moflt  cases,  furnishes  ample  remedies  for  any 
excess  or  almse  of  corjwrate  powers  and  privileges.^  But 
if  there  is  no  plain  and  adequate  remedy  at  law,  and  a 
case  is  presented  which  entitles  a  party  to  equitable  re* 
lief,  a  suit  in  equity  can  be  maintained  against  a  corpora- 
tion; >^  and  this  rule  applies  as  well  to  stockholders  as  to 
other  persons.'  Fraudulent  collusion  between  the  com- 
pany and  any  of  its  creditors,  by  which  its  other  creditors 
or  stockholders  may  be  wronged  or  defrauded,  would  an* 
thorize  an  appeal  to  equity.^  It  is  clearly  settled,  that 
courts  of  equity  will  interfere  to  prevent  acts  which  arc 
beyond  the  corporate  powers;*  so,  they  will  interfere  tc 
lestidiu  a  corporation  and  its  ofEcers  from  doing  acts, 

BOOirV  COBF.— !•• 


g  148  BKMKDIS8  BT  AND  AGAINST.  218 

even  within  the  scope  of  corporate  authority,  if  Ruch  acts 
when  doms  would,  under  tlio  particulnr  circumstances, 
amonnt  to  a  hreacli  of  the  trust  upon  whirli  tlie  author- 
ity was  conferred.*  V»Miere  the  majority  of  a  company 
propose  to  benefit  thcmstslves  at  tlie  expense  of  the  mi- 
nority, tlie  court  may  Interfem  to  protect  tlio  minority.^ 
If  the  directors  refuse  to  comply  with,  iht'  vote  of  a  major- 
ity of  the  stoclcholders,  a  court  of  iMpiity  will  compel  ihuiu 
to  do  so.*  If,  upon  their  issuing  new  stock  to  stockhold- 
ers generally,  the  directors  refuse  to  issue  to  particuhtr 
stockholders  their  due  proportions,  a  suit  in  equity  to 
compel  the  proper  issue  is  maintainable  against  the  cor- 
poration, provided  the  company  still  own  stock  applica- 
ble to  the  purposf^^  And  a  suit  in  equity  may  be  main- 
tained to  annul  the  forfeiture  of  shares. i**  So,  a  court  of 
equity  will  entertain  jurisdiction  to  restrain  a  corpora- 
tion, and  those  having  the  coutrol  and  management  there- 
of, from  acts  amounting  tu  a  breach  of  trusts  ^  although 
the  case  may  involve,  as  an  incidental  question,  the  in- 
quiry which  of  two  boards  of  directors  is  the  legal  one.^* 
But  in  cases  involving  no  breach  of  trust,  but  only  ertfjr 
or  mistake  of  judgment  ujxju  the  part  of  those  who  repre- 
sent the  company,  the  courts  will  not  interfere,  even 
where  such  error  may  result  in  U)8S  to  the  stockholders.'^ 
Generally,  a  court  of  equity  will  decree  the  specific  per- 
formance of  a  contract  against  a  corporation  in  cases 
where  it  would  do  so  if  the  contract  was  that  of  an  ordi- 
nary individual. A*  Thus,  in  a  pri»per  case,  specific  pe^ 
formance  of  a  contract  to  take  laud  and  pay  a  stipulated 
price,  will  be  enforced  in  equity  against  a  corporation.^ 
So,  of  a  contract  by  the  company  to  sell  some  of  its  land.'' 
But  specific  performance  of  a  contract  of  directors  of  a 
company,  which  is  gi'ossly  improvident,  will  not  be  eu- 
forced.^'  Nor  is  a  contract  to  build  a  railroad  one  which 
will  be  compelled  by  specific  performance  in  equity.^ 
An  agreemtsut  by  the  directors  to  take  a  lease  wiis  en- 
forced against  them  personally,  .although  the  agreement 
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Bhotrod  tLat  tliey  were  trustees  for  the  company .^^  A 
court  uf  equity  may  entertain  jurisdiction  of  a  suit  to  re- 
form the  contract  of  a  corporation,  for  mistake,^*^  or  to 
avoid  a  contract  of  a  corporation  which  it  had  no  power 
to  make.-i 

1  See  Trearl wpll  r .  Salisbury  Mannf .  Co.  7  Gray,  803 ;  Blchmond  etc. 
R.  JL  Cu.  r.  ICiclimond.  26  Gratt.  k3;  Phillips  r.  Conimoiiw.  44  Pn.  St. 
lliT;  Stmtford  v.  Siuford.  9  Cuiiu.  274;  Uos.  v.  Uivai'miihAUX  iUilw. 
Co.  3  Q.  B.  2-J3;  Newby  v.  Oregon  Ceut.  il.  li.  Co.  1  Sawy.  63. 

2  Smith  r.  Bansrs.  15  111.  390;  Kohliisoii  r.  Smith.  3  Paige,  223;  Sco- 
fleld  V.  Kigbth  School  ntstrlet,2/  Cuiiii.  4f):);  IltNlgen  r.  New  Eiurland 
Screw  Co.  1  U.  1. 31J;  Bagiibaw  v.  £:i8tern  Countleii  Raliw.  Co.  THare. 
lU. 

5  Cunnlnsrham  r.  Pell,  5  Pal<?e,  607;  Bayless  v,  Ome,  1  Freem.  Ch. 
161;  8i>eriiii{'H  Appeal,  71  Pa.  St.  1;  Dodore  r.  Woolsey»  18  Ho^.  331; 
Browu  o.  Uouniouiluhire  Uailw.  Co.  13  Beav.  3J. 

4  I>o<1«ro  V.  Woolsey,  19  How.  331 ;  Gi*areiistine'»  Appeal,  40  Pa.  St. 
310;  Meuier  «.  Uuopers  Tel.  Works,  Law  U.  ii  Ch.  SOO. 

6  Dod-^e  V.  Woobpy,  18  How.  331;  Bllas  ».  Anderson,  31  Alf.  612; 
Lanraaii  r.  L-bnuoii  Valloy  It.  Jf.  Co.  SU  Pa.  St.  4i>;  March  v.  Eastern 
».  U.  I'o. 40  N.  II. 648;  and  roinpan  Gray  r.  Lewis,  Law  i:.  8  Eq. 626; 
Gregory  r.P.itchclt.  33  Beav.  6j5;  Keut  v.  Jacksou,  2  Do  Gex  M.  &  G. 
40;  McMiirray  r.^loi-th.  liailw.  Co.  22  Grant  Up.  Cau.  476;  Heath  v. 
£rie  Bailw.  Co.  n  Blauthf.  3!i8. 

6  Wright  r.  OrovUlo  etc.  Mln.  Co. 40  Cal. 20;  an<l see  Rogeni  ». L»> 
fayette  Agr.  Works,  62  Iiid.  296. 

7  Menler  r.  Hooper's  Tel.  Work**.  Law  R.  9  Ch.  850;  March  v.  East- 
ern R.  U.  Co.  40  N.  II.  543;  Pratt  v.  Pratt,  33  Conn.  446. 

8  Exeter  etc.  Rallw.  Co.  r.  BuUcr,  5  Eug.  llailw.  Cos.  211. 

9  Doushmau  v.  Wisconsin  etc.  Smelting  Co.  40  Wis.  418. 

10  Sweuy  p.  Smith,  Law  U.  7  Eq  324. 

11  Kinimel  v.  Stoner,  18  Pa.  St.  VA;  Conro  v.  Port  Henry  Iron  Co. 
12  Rarb.  27;  French  v.  Glfford,  30  Iowa,  14J;  Craig  v.  Urugg,  bJ  Pa. 
3t.  19' 

12  Ponrl  r.  Vt.  Valley  R.  R.  Co.  12  Blatchf.  230;  and  see  Johnston  v. 
Jone.s.  rt  Green  C.  E.  216. 

13  Dudley  v.  Eentncky  HI(?h  School,  9  Bush,  676;  Hedges  v.  Pa- 

auett,  3  Ort'g.  77 :  ami  see  Ja><l.vn  r.  Mall  StoanishJp  Co.  I-.»  Aub.  IT.  N. 
.  329;  Foss  v,  Uarbottle,  2  Hare,  461 ;  luderwlck  v.  bnell,  J  Maun.  «ft 
0.216. 

14  See  Trenton  Water  Power  Co.  r.  Chambers,  1  Stookt.  Ch.  471 ;  N. 
T.  etc.  B.  K.  Co.  r.  Pixley,  1:)  B;irl». 4-'S;  Mu.vwc.lr.  Diilwlc.h  College.  7 
BIm.  22?:  Stevens' Hospital  c.  Dyas,  14  Ir.  Cu.  405;  Marshall  r.  Corp. 
of  Qu<'eul»«>i*ough,  I  Sim.  &  St.  6J0;  Wilmot  v.  Con*,  of  Coventry.  1 
Touiige  A  C.  518.  Compare  Poi-t  Royal  R.  li,  Co.  v.  Hammond,  58  Ga. 
623. 

15  Inge  V.  Birmingham  etc.  Rallw.  Co.  23  Eng.  L.  <&  Eq.  601. 

16  Wilson  r.  West  Hnrtlepool  Harbor  ot«'.  Co.  2  De  Gox  J.  A  8. 475; 
and  see  L<»mlu.ner  <'aual  Co.  v.  Shrewsonryctc.  irailw.  Co.  3  Kay  Si  J. 
654;  Cramptou  v.  Varna  Kailw.  Co.  Law  R.  7  Ch.  5<)2. 

17  Shrewsbury  etc.  Rallw.  Co.  v.  London  etc.  Railw.  Co.  0  H.  L.  Gas. 
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18  Donforth  p.  Railroad  Co.  80  N.  J.  Eq.  U;  n«ithcote  r.Nortli 
Staffonbiiiro  liaihv.  Co.  U  JCu^.  Uailw.  Cm»  3o;j;  Moan  v.  Uu.  Pacif. 
Bmlw.  Co.  1  VYooiw.  2(J;  Follu.i  <;.  U^iiw.  Co.  1  Dill.  1^:1. 

10  Kay  r.  .Jobiiso:i.  '2  Tl^m.  A  21. 1 18.  Sco  TTatliiou  9.  A>tcs,  1  £1.  & 
E.  US;  i'lciceriui':!  Cl:iii>t.  Law  1!.  u  Cli.  6J-):  Dairuu  r.  I^Iarsli,  Law  IL 
60.  ii.  Jjl ;  Leo  9.  M.  L,  v^uui'cii.  .jJ  ilaro.  iU;  OlcoU  c.  Tioga  U.iLCo. 
27  N.  Y.  MJ. 

20  Menoinoiioe  etc.  Mamif .  Co.  0.  Latigworchy,  18  Wlb.  444;  Wetit  v. 
Hadittou  Couuiy  A^r.  l^uoi'U,  tiJ  111.  JU5. 

21  Auburu  AcaUoniy  v.  StroD;;,  lIoi>k.  Ch.  317. 

§  149.    Injunctiou.— Au  iujunction  in  theproi  or  rem- 
edy to  restrain  a  cori)oratiuu  from  a  gruss  iibust:  uf  its 
powers,  wlieu  the  acts  proptised  involve  irrepanible  in- 
jury to  the  party  coiuplainiug.i    Tbo  remedy  may  be  bud 
to  restrain  tbe  corporation  from  doing  an  umHiusciouable 
tbing  (jutside  of  as  well  as  wiibin  its  ordinary  business 
spbere.-     In  a  proper  case,   a  corporation  may  be  rt*- 
straitied  by  injunction  f  rt)ni  applying  tbe  cor^jorate  prop- 
erty to  unautborized   imrposes;^   or  from  coustructiiij^ 
works  not  needed  for  tbo  corx)orate  business ;  *  or  from 
carrying  its  assets  out  of  tbe  state  of  its  creation;^  or 
from  pressing  proceedings  for  its  own  dissolution ;6  or 
from  fouling  a  stream;^  or,  an  iujunction  may  be  grant- 
ed, in  a  proper  case,  to  restrain  tbe  consolidation  of  two 
rival  steamboat  companies;  ^  or  to  restrain  corx^orate  offi- 
cers from  ibo  continued  commission  of  acts  wbicb  are 
contrary  to  law,  and  may  endanger  tbe  existence  of  tiio 
cbartcr; ''  and  wbere  two  coniliciing  bodies  of  men  claim 
to  bo  hi  one  and  tbe  same  oiUce  under  a  corx>oratiou,  at 
one  and  tbo  same  time,  eitber  body  may  apx)Iy  for  an  in- 
junction tij  restrain  tbo  otber  from  usturping  powers  to 
wbicb  it  bas  no  legal  title.^*^    So,  an  injuuctiou  may  be 
bad  by  one  corx)oration  bavnug  a  vested  rigbt,  to  restraiu 
interference  witb  tbem  by  anotber  corporation,  if  tbe  ex- 
igency of  tbe  case  recxuire  it.^^    So,  if  disputes  arise  be- 
tween different  members  of  tbe  governing  body  of  a  com- 
pany, wbicb  prevent  its  affairs  from  being  properly' car- 
ried on,  it  is  a  ground  for  interference  by  injunction,  and 
tbe  appointment  of  a  receiver.  ^^    In  a  proper  case,  an  in- 
juuctiou may  be  granted  to  restraiu  the  negligent  exe> 
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ciae  of  the  corporate  powers  in  erecting  works,  and  in 
carrying  on  the  corporate  business. ^<    Generally,  unless 
it  is  otherwise  provided,  a  corporation  occupies  the  same 
footing  and  is  subject  to  the  same  control »  under  the  po- 
lice power  of  a  State,  as  individuals,  in  respect  to  the  use 
of  its  property,  the  exercise  of  its  powers,  and  the  trans- 
action of  its  business.^-*    But  injunction  is  a  preventive 
remedy  merely,  and  application  for  it  must  be  made 
promptly,  without  undue  delay,  or  it  will  not  be  granted  ;^^ 
it  will  not  do  for  a  party  to  wait  until  the  mischief  of 
wbieli  lie  complains  is  accomplished.^^    Thus,  it  cannot 
^Hi  obtained  to  secure  the  restoration  of  a  member  who 
lins  been  improperly  expelled  by  proceedings  contrary  to 
tlie  constitution  and  by-laws.^^    Nor  is  an  injunction  a 
]irnp4*r  remedy  where  there  is  a  plain  and  adequate  rem- 
eily  at  law. is    Thus,  it  does  not  lie  to  restrain  city  author- 
iti«s  from  arresting  and  fining  a  person  for  violating  a 
city  i>rdiuance;J»  and  it  is  presumably  proper  to  refuse 
an  injunction  to  restrain  the  collection  of  town  or  city 
taxes.*'    Nor  will  relief  by  injunction  be  granted  against 
the  proceedings  of  the  governing  body  of  a  corporation, 
unless  it  be  shown  that  all  the  means  of  compulsion  in 
the  power  of  the  corjwration  have  been  resorted  to  in 
vain.-i    An  injunction,  although  addressed  exclusively 
to  a  corporate  body,  is  binding  uiK>n  all  individuals  act- 
ing foi;  the  corporation,  to  whose  knowledge  the  injunc- 
tion comes.^    If  an  injunction  against  a  corporation  is 
served  on  its  president,  and  he  conceals  the  fact  from  the 
other  officers,  who  ignorantly  perform  acts  in  violation  of 
it,  he  will  be  held  liable  for  a  breach  of  the  injunction  on 
Ilia  part.2» 

1  Mnyor  etc.  r.  OroRtaon.  80  Md.  436:  Rnndfortl  e.  Gatawlssa  etc.  R. 
B.  Co.  24  Pa.  8t.  378:  Black  v.  Del.  etc.  Caual  Co.  u  Green  C.  £.455:  Att.- 
Gcn.o.  Great  Nortn.  Bailw.  Co.  6.lur.  N.  S.  I0U6;  Att.-Oen.  r.  Mayor, 
etc.  I  Myliie  AC.  171 ;  Spencer  v.  Loiidou  etc.  Railw.  Co.  8  Sim.  hi3;  1 
J£u£.  Jlidlw.  Cas.  159. 

2  nia  Kit.  Iroprovement  Co.'s  Appeal,  54  Pa.  St.  361 ;  and  see  Bona- 
parte 0.  Caiudeu  etc.  K.  K.  Co.  Caldw.  JSl;  4  Green  C.  E.  546. 

3  Btnney'sCase.'i  Bland. !)0;  Middlesex  Tump.  Co.  p.  Locke. 8  Mass. 
US;  CuUetf  v.  Trow  City  Direc.  Co.  11  Uim,  3u7.   Coiiipaio  Bailey  v. 
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RoniBter,  26  N.  T.  112;  New  Haren  etc.  R.  B.  Co.«.  Chapman,  38  Conn. 
M:  Wilson  V.  Wills  VaUey  B.  K.  Co.  iA  Ga.  4<j6;  Hawkins  v.  Mis».  etc  B. 
B.  Co.  35  Miss.  688. 

4  Newark  Flank  R.  Co.  r.  Elmer,  1  Stockt.  754. 

5  Hatthews  v.  Trustees  etc.  7  Phila.  270;  2  Brews.  541. 

6  Singer  Sewing  Moch.  Co.  v.  Union  Button  Hole  etc.  Co.  1  Holmes, 
25S. 

7  Clowes  9.  Staffordsblre  etc.  Water  Works  Co.  Law  B.  8  Ch.  App. 
125;  Hoisniau  «.  Builini^  Spring  Bleach.  Co.  14  N.  «l.  £q  33A;  and  see 
Att.-Geu.  V.  Bostuu  Wlinrf  Co.  12  Gray,  653;  Mohawk  Bridgu  to.  v. 
Utic}i  etc.  B.  U.  Co.tf  Paige,  654;  Olukeusour.  Gi-and  Junction  Canal 
Co.  15  Beuv.  21)0. 

8  Watson  r.  Harlem  etc.  Nav.  Co.  52  How.  Pr.  348. 

A  Manderson  r .  Commercial  Bank,  29  P.a.  St.  370 ;  Dorlge  v.  Woolaey, 
18 How. 3 il;  Neuli V.Hill,  Ivi  C'ul.  U^.  lUit  uii  iiiJuiK'tion  hUI  not  be 
ffraiited  aguiust  a  <-urporatu  ofllcer  merely  oii  tb«  groiind  of  nast  luis* 
leasauce:  Pi-upler.  Conklin.  AHun.4oJ;  nor  to  iireveut  the  liutird  of 
directors  from  merely  allowing  us  correct  u  f  raauuleu  t  account  ugauu:>t 
tlie  corporation:  itogersv.  Lafayette  Agr.  Works.  5i  lud.  2M.  And 
compare  Hedges  v.  Paquett,  J  Oreg.  77. 

10  Kerr  V.  Trego,  47  Pa.  St.  2!}2. 

11  Florida  etc.  R.  R.  Co.  v.  Pensacola  etc.  R.  R.  Co.  10  Fla;  145:  Os- 
bomev.  Buuicof  U.. S.t)  Wheat.  7;}8;  nml  see  Thompson  r.  N.  Y.etc.R.B. 
Co.  3  Bond.  CU.  (L>5;  Gates  v.  McDaidel.  2  Stewt.  2ii;  i»  Am.  Dec.  4!i. 

12  Featherstone  v.  Cooke,  Law  R.  16  £q.  208.  Compare  Samuel  v. 
HoUad;\y.  Woolw.  400;  Johnston  r.  Jones,  8  Green  C.  IL  218.  In  thlH 
country,  the  mode  of  settling  sucli  disiuites  Is  mainly  regidated  by 
statute:  see  Peoj>Io  r.  Albuuy  etc.  B.  B.  Co.  57  N.  Y.  Ibl ;  Sraoiuirie B. 
R.  Ciise,  12  Abb.  Pr.  N.  S.  3U4;  Brewster  v.  HarUey,  37  Cal.  15;  Webb  r. 
Ridgely.  33  Md.  St>4. 

13  Biscoe  V.  Great  East.  Ballw.  Co.  Law  B.  16  Eq.  638;  Prime  r. 
Twenty-tbird  Street  B.  B.  Co.  1  Abb.  N.  C.  63;  and  see  St.  Louis  v. 
Weber,  44  Mo.  547. 

14  Bichmond  etc.  B.  B.  Co.  v.  BIchmond,  26  Gratt.  83. 

15  Van  Baust  r.  College  of  Veterinary  Surgeons,  4  Ilun.  620;  Lattl* 
merv.  Livermore.  72  N.  Y.  174;  Pealtody  v.  Flint,6  Allen.  52;  Chapnuui 
V.  Mad  Biver  B.  B.  Co.  6  Ohio  St.  liu;  Thorpe  v.  Hughus,  3  Al^me  Jk  C. 
742.  • 

16  Chapman  v.  Mad  Blrer  B.  B.  Co.  6  Ohio  St.  119;  People  s.  Clark, 
70  N.  Y.  518. 

17  Fisher  v  Chicago  Board  of  Trade,  80  III.  8H, 

18  Howe  V.  Bochester  etc.  Manuf.  Co.  66  Barb.  592;  Troth  v.  Troth, 
4  Halst.  Cb.  2:17;  Brown  v.  Concord,  .56  N.  H.  375;  and  see  State  0.  Wolf* 
enden,  74  No.  Car.  1U3;  Chesapeake  etc.  B.  B.  Co.  v.  Bobbett,5  Wasb. 
(Va.)  138. 

19  Cohen  v.  Comm'rs  of  Goldsboro,  77  No.  Car.  2. 

20  Brown  v.  Concord,  56  N.  H.  375 ;  Wayne  r.  Mayor  etc.  56  Oa.  448. 

21  Foss  V.  Harbottle,  2  Hare,  461;  and  see  Mozley  v.  Alston,  1  PhllL 
Ch.790. 

22  People  v.  Sturtevant,  9  N.  T.  263;  and  see  Brown  v.  Pacific  MaO 
Steamship  Co.  5  Blatchf.  525;  State  v.  Cutler,  13  Kan.  131. 

23  Bank  Comm*rs  v.  City  Bank,  cited  in  9  N.  Y.  277. 
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§  150.  "Who  may  bring  suit.— Incorporation  confers 
upon  the  board  of  directors  in  the  first  instance  the  au- 
thority to  institute  and  direct  a  suit;  ^  and  there  must  be  a 
clear  default  on  their  part,  involving  a  breach  of  duty,  be- 
fore a  stockholder  can  institute  a  suit  against  a  wrongdoer 
whose  acts  operate  to  the  prejudice  of  the  interests  of  the 
stockholders.^    But  where  the  board  of  directors  are  them- 
selves the  wrongdoers,^  or  they  refuse  to  prosecute  to  re- 
strain or  redress  the  wrong,  stockholders  may  institute  the 
sait.**    Sudh  refusal  must  however  be  shown,  in  order  to 
give  the  stockholder  any  standing  in  court,^  unless  the 
complaint  shows  matter  of  excuse  for  not  averring  it, 
which  renders  the  averment  needless.®    In  respect  of  a 
proceeding  which  is  strictly  ultra  vires  of  the  corporation, 
any  single  corporator  has  a  right  to  sue,  either  to  prevent 
its  being  done,  or  to  restrain  its  continuance  or  repetition  J 
And  he  may  sue  on  behalf  of  himself,  and  not  on  behalf 
of  himself  and  others,  if  he  only  be  aggrieved;  ^  but  when 
the  wrong  is  to  a  class  or  number  of  the  corporators,  suit 
sbould  be  instituted  by  him  or  them  on  behalf  of  all.^    If 
tlie  directors,  or  some  of  them,  so  act  as  to  prevent  a  ma- 
jority of  the  members  from  exercising  a  proper  control 
over  the  affairs  of  the  company,  a  suit  against  them  is 
properly  brought  by  a  single  shareholder  on  behalf  of 
himself  and  all  other  shareholders,  except  the  defend- 
ants. ^<)    So,  one  shareholder  may  bring  suit  on  behalf  of 
the  others  and  against  the  company,  where  the  major- 
ity of  a  company  attempt  to  benefit  themselves  at  the  ex- 
pense of  the  minority.  1^    But  a  person  cannot  be  sole 
plaintiff  in  such  suit,  who  is  not  actually  a  full  and  com- 
plete member  of  the  company.^    One  having  a  mere  in- 
choative right  of  membership,  IS  or  who  has  sold  his  shares, 
tliongh  he  may  be  still  under  liabilities,  cannot,  therefore, 
institute  the  proceedings.^^    Nor  can  a  simple  contract 
creditor  institute  such  a  suit.^^ 

1  Memphis  p.  Dean,8  WalK  64:  arid  see  Railway  Co.  «.  AlUng,99 
U.  8. 463;  Greaves  r.  Gouge,  69  N.  Y.  154. 

2  Memphis  v.  Dean,  8  Wall.  64. 
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I  Pond  V.  Vt.  Vftll*»y  R.  R.  Co.  12  niatebf.  280;  Herscy r.  VeazJe.  21 
Me.  ft;  Drown  «.  Vandykes  4  Hoist.  Cb.  '»Ji. 

4    Dmlge  r.  Woolney,  IS  How.  331 ;  IToc^fOS  v.  New  Engliud ScrewCo. 

1  R.  I.  SI2;  Allen  v.  Curtis.  -Hi  Conn.  4otf. 

ft  Memphis  v.  Deau.S  Wall  64:  Davenport  v.  Dows,  181(1.626:  WU> 
kte0.  KoolieHtrrotc.  11.  U.  Co.  i2  Huu.'.MJ;  Ware  v.  Hazemorc,  U  Ga. 
Sltf ;  Newby  v.  Oreirou  etc.  Itailw.  Co.  1  Sawyer,  63;  Hazard  v.  Duraut, 
n  U.  I.  I!J5. 

6  Hf>ath  V.  Erie  Ballw.  Co.  8  Blatclif.  847;  Cogswell  v.  Bull.  39  CaL 
120;  Talbot  r.  Soripps.  31  Mlrh.  'JfiK;  lllack  v.  IInKKin».  2  IVnn.  Ch.  im\ 
Utimlii-ir.  Goldtiiwiilto,  Z^  Tex.  li);  Korues  r.  Meuipiiis  utc.  ILK. Co. 

2  Woud.4. 323;  Brewer  v.  Boston  Ibeatre.  104  Mutfs.  3.8. 

7  March  r.  Eastern  R.  R.  Co.  40  N.  H.  866;  ZabrUUe  r.  Cleveland 
etc.  R.  U.  Co.  23  Huw.  3S1;  Samuel  v.  HoiLiday,  1  Wouiw.  400;  Rli.ss  r. 
Anderson.  31  Ala.  613;  Kusst'ilr.  Wakcfli'ld  Water  Woi  kR  Co.  Law  K.'iO 
Eq.  474;  Foss  r.  Ilarlmitle, 2  Hare, 4jI  ;  and  Ki-e  Wrls^bt  r.  OiOviile  etc 
Mln.  Co.  40  Cal.  2«i;  Mills  r.  North.  l;ailw.  etc.  Co.  Law  j:.5  Ch.  App.tiil. 

8  Stevens  v.  South  t)evo'i  Railw.  Co.  0  Hare.  313;  Carlisle  v.  Soutth 
eastern  l&uilw.  Co.  2  ilatl  &  T.  3u6;  u  l:.ug.  Ituiiw.  Ciis.  670. 

»  See  Cunnln^^ham  r.  Pell ,  5  PalTR,  637 ;  Young  r.  Drake.  8  Hun.  61 ; 
Ma.soTi  r.  Yoric  cir.  K.  K.  Co.  5J  Mt\  li)7;  (tray  o.  N.  Y.  etc.  Steamship 
Co.  A  t  hump.  <&  C.  224:  West  v.  Raudnli.2  Ma-s.  C.  C.  118;  Smith  r.8i\orm- 
Btcdt,  Hi  How.  30J;  Crai.rr.  Grejn'. h l J»a.  St.  1'):  Ypw.s  r  NutfoU  Itiuw. 
Co.  3  Do  (K'X  «&  8. 2 13;  Coated  r.  Nottias(bain  Water  WorKS  Co. 30  Uf av. 
86;  H'nryr.  Great  Northern  lUilw.  Co.  4  Kay  ^J.  1;  I  DeG«x&  J. 
606;  Sweny  r.  Smitli,  Law  U.  7  Eq.  324;  DaviddOii  v.  Uraui^e,  4  Graut 
(Up.  Can.)  377. 

10  Msicdougal  «.  Gardiner,  Law  R.  20  Eq.  333;  and  see  Mussina*. 
Ooldthwaite.  34  Tex.  125;  7  Am.  K.  281. 

I I  Menler  r.  Hooper's  Tel.  Works.  Law R. 0  Ch.  App.  350;  andsee  Sal- 
mon V.  lUiudall.  3  Myhie  &  C.  444 ;  Glflord  o.  N.  J.  U.  li.  Co.  2  Stockt.  Ch. 
17L 

12  See  Walker  v.  Devereaux.  4  Pal^e,  220;  Randall  p.  Crystal  Palace 
Co.  4  Kiy  &  J.  326;  Evans  «.  Corp.  of  Avon,  2:i  Beav.  144;  Adley  v. 
Whitstable  Co.  19  Ves.  304. 

13  Busey  p.  Hooper,  35  Md.  15;  Spackman  e.  Lattimore,  3  GUL  16; 
I«ake  Superior  Nav.  Co.  v.  Morrison,  22  Up.  Can.  C.  P.  217. 

14  Doyle  r.  Mnnts,  ft  Hare,  50!).    See  Bnrt  v.  British  et&  Life  Assoe. 

4  De  Gex  &  .f .  IM;  Uubbell  v.  Warren.  8  Allen,  173. 

15  Mills  r.  North.  Kallw.  Co.  Law  R.  6  Ch.  62 1:  and  see  Evans  r.  Coven- 
try. 5  Do  Gex  M.  t^  G.Oll;  Keanis  v.  Loaf,  I  Hem.  A  BL  66L  But 
compai*e  Luthrop  v.  Stodmau,  42  Conu.  663. 

§  151.  Against  whom  suit  should  be  broaght— 
In  a  suit  to  prevent  or  restrain  acts  or  proceedings  of  any 
kind  wbicli  are  ultra  vires,  tbe  corporation  itself  most  be 
made  a  party;  ^  and  if  otlier  parties  are  immediately  con- 
cerned in  the  ultra  vires  proceeding,  they  should  also  be 
reprenentetl .^  Thus,  where  two  corporations  enter  into  an 
ultra  rirett  agreement,  and  a  suit  is  brought  by  a  share- 
holder in  one  of  the  companies,  to  restrain  the  execution 
of  the  agreement,  both  companies  should  be  made  d^fecd- 
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auts;S  but  directors  and  sharelioldcrs  who  promoted  the 
agnMjincDt  need  nut  be  joiuud  an  deruu;.lunt8,-*  uuIush  di- 
rect relief  is  required  against  them,*  or  it.  is  ft<)U;;ht  to  hoM 
tbeiu  responsible  for  damage  caused  by  the  ultra  vires 
proceedings.^'  In  a  suit  against  the  directors,  for  a  fraud- 
ulent breach  of  trust,  the  corporatiou  itself,  if  in  existence, 
is  a  necessary  party;  •  but  it  is  not  necessary  to  make  all 
the  fraudulent  directors  parties,^  which  is  an  exception 
to  the  general  rule,  that  in  a  proceeding  against  t  rustees 
all  must  be  made  parties. '''  The  rule  that  precludes  a  per* 
sou  from  being  both  plaintiff  and  defendant  to  the  same 
action,^*)  has  no  application  to  actions  brought  by  corpo- 
rations ;i^  and  a  corporation  may  sue  its  own  members, 
although  the  names  of  defendants  appear  on  the  record 
as  plaintifrs.^'<< 

1  Seo  Heath  v.  Erie  Rallw.  Co  8  Blatnlif.  347;  Tj'son  v.  Virginia  R. 
R.  Co.  1  Uuifbes,  HO;  Ofoaves  v.  Goui^e,  (ij  N.  Y.  154;  4»  Uow.  IT.  ?9; 
Greijrui*y  t.  Patchett.  3J  Ueav.  5./5. 

2  VTanl  v.  Slttlni^boumo  Rallw.  Co.  Law  R.  i)  Ch.  488;  Fer^nison  v. 
WILson.  Law  R.  2  Ch. }  i);  J olui.soiio. Caudate, 31  Me.  H;  Att.-Gea.  r.  To- 
routo  StrueC  Uailw.  Co.  14  GraaC(Up.  Uau.)  U73. 

3  Winch  r.  BIrkonbeafI  etc.  Rallw.  Co.  5  Du  Gex  &  S.  562;  Hare  v. 
Loudoiiete.  Railw.  Co.  1  Juluui.  &  11. 1U2. 

4  Winch  V.  Blrkeuliesul  etc.  Rallw.  Co.  5  De  Gex  A  S.  5(i2;  and  see 
People  0.  8iurtevaut.;/M.Y.'J(i3;  Heath  v.  Ili'ie  Uallw.  Co.  b  Blatchf. 
947. 

5  Fawcett «.  Laurie,  1  Drew.  &  S.  U)2. 

6  Hardy  v.  Metrop.  Land  etc.  Cy.  Law  U.  7  Ch.  427;  Heath  r.  Erie 
Kallw.  Co.  S  Blatchf.  347.  boo  lja.>t  Roiue  Towu  Co.  v.  Na^lu,  M  Ga. 
474. 

7  Greaves  9.  Gonffe.6»N.  T.  154;  Ferris  v.  Strang,  3  Edw.  Ch.  127; 
and  see  biulih  v,  Fuoi*,  4  J  Me.  415. 

8  Majiier.  Oriswold.  3  Sand.  463;  Cunuiiigham  r.  Pell,  h  Paige,  607; 
People  V,  8iurtevaiit.  i)  N.  Y.  'ini,  A  court  of  equity  h:\»  jurbdiction 
toniakothu  oltlcers  of  n  co:'po;-atloa  lurtled  for  tho  imrpoo.)  of  dls* 
covery.  Mclntyre  r.  TruRtees  etc.  tt  Paige,  231);  McKiin  r.  Oduni.  3 
Blautl.421 ;  Hatch  r.  Cu^ciigo  etc.  U.  K.  Co.  6  Blatuhf.  lu.'*;  Bevaus  v. 
Bhigmau's  Tump.  lUPa.  8t.  174. 

9  Protection  Ins.  C  >.  p.  Dummer,  cited  iu  5  Paige,  612;  W^ilsou  «. 
Moore,  1  Myhie  &  K.  127. 

10  See  Richards  V.  Richards,  2  Bam.  A  Adol.  47;  Sherwood  v.  Bar- 
ton, Stf  Barb.  2<^;  23  How.  Pr.  fijd;  Eujliss  o.  Funiiss,  2  Abb.  Pr.  333; 
4E.1>.  Siulth.587. 

11  ConncU  p.  Woodward,  5  How.  (Miss.)  665. 

12  Connell  r.  Woodward,  6  How.  (Miss.)  6(i5;  and  see  Banistend  v, 
EiupireMIu.  Co.  dCal.2  :);  Waring  p.  Catawba  Co.  2  Bay,  iiu;  Cuiber^ 
Mm  V.  Wabash  Nav.  Co.  4  McLean,  647. 
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§  152.  Appearance  by  ooxporatioii.— A  corpora- 
tiou  can  Appear  only  by  attorney;  ^  but  the  usual  practice 
of  permitting  appearance  without  producing  a  warrant  of 
attorney,  extends  to  appearance  for  a  corporation,  as  well 
as  for  a  natural  person  ;2  and  a  corporation,  like  a  natural 
person,  may  appear  voluntarily  by  attorney,  and  such 
appearance  gives  jurisdiction  to  the  same  extent  as  if 
there  was  actual  service  of  process.*  Process  against  a 
corporation  should  be  served  on  its  head  or  principal 
officer;^  and  service  upon  a  private  individual  member 
is  not,  in  general,  sufficient  to  charge  the  corporation;^ 
and  the  individual  served  may  plead  the  want  of  notice 
to  the  corporation.*  Officers  de  facto  are  competent  to 
receive  service.'  A  statute  directing  service  of  process 
on  the  "managing  agent"  of  a  corporation,  has  reference 
to  such  agents  as  have  a  general  supervision  over  the 
affairs  of  the  corporation,B  in  distinction  from  the  man- 
agement of  a  particular  branch  or  department  of  its 
business.^  It  is  no  objection  to  the  service  of  a  writ  in 
favor  of  a  corporation,  that  it  was  made  by  an  officer  vrlio 
is  a  member.^o 

1  Osbonie  v.  Bank  of  U.  8.  9  Wbeat.  738.  In  a  plea  to  the  Jaris- 
diction  of  the  court  a  corponitiou  may  appear  by  its  president: 
Quarrler  v.  PeaboUy  Ins.  Co.  10  W.  Va.  dU7. 

2  Osbomo  r.  Bank  of  U.  S.  9  Wheat.  738;  and  see  Bepabllc  of 
Mexico  V.  Arraugois,  1  Abb.  Pr.  437;  6  Dner,  643;  ConimLisiouers  of 
£]Lcise  0.  Purdy,  19  Abb.  Pr.  434;  36  Barb.  266;  GUlespie's  Case,  3  Yetg. 

3  McCormick  v.  Penn'a  B.  R.  Co.  49  N.  Y.  303;  Att<-Oen.  v.  Guard, 
Hnt.  Llfo  Ins.  Co.  77  N.  Y.  272;  see  also  De  Bemer  v.  Drevy,  67  hub. 
iSS;  3i)  Uow.  Pr.  466;  Latimer  «.  Union  Pacif.  UaUw.  43  Mo.  105. 

4  M'QuInn  v.  Mlddletown  Mannf.  Co.  16  Johns.  5;  and  see  McCaII 
r.  Byraiii  J!diuiuf.  Co.  (iCouu.  4id;  Ciiainberlin  v.  Mammoth  Mlu.  Co. 
20  Mu.  «6;  Boyd  v,  Chesapeake  etc.  Canal  Co.  17  Md.  1^5;  Gilllg  «• 
Independent  etc.  Mlu.  Co.  i  Nev.  247. 

5  O'Brien  v.  Shaw's  etc.  Canal  Co.  10  Gal.  343;  WllUunette  etc.  Ca 
V.  Ayilllauis,  1  Greg.  112;  and  see  Pelrce  v.  Somcrsworth,  10  N.  H.369; 
Oxford  Iron  Co.  o.  Sprodby,  42  Ala.  24;  St.  Louis  etc.  Rallw.  Co.  «• 
Dor8ey.47IU.288. 

6  Band  v.  Proprietors  of  Locks,  3  Day,  441. 

7  McCall  V.  Byram  Manuf .  Co.  6  Conn.  428;  Berrian  v,  Meth.  See.  4 
Abb.  Pr.  4->4. 

8  Upper  Miss.  Transp.  Co.  v.  Whittaker,  16  Wis.  220.  See  alsoFarke 
V.  Common w.  Ins.  Co.  44  Pa.  St.  422;  American  Express  Co.  v.  JotansoOf 
17  0hloSt.64L 


227  CEBIBDISS  BY  AND  AGAINST.  §  XS3 

9  RreTTStorr.  Mich.  Cf*nt.  R.  R.  Co.  5  How.  Pr.  183;  Emerson  v. 
Aubuni  etc.  ft.  R.  Co.  13  Uuu.  150. 

10  MerchautH'  Ilauk  r.  Cook.  4  Pick.  40A. 

§  153.  Averment  and  proof  of  incorporation.*- 

It  was  hekl  to  ho  the  rule  of  the  commou  law  in  many  of 
the  earlier  decision.^,  that  a  corpuratiun  wlien  Huiug  must, 
at  the  trial,  under  the  general  issue,  prove  the  fact  of 
incorporation.  ^    On  the  other  hand,  the  rule  established 
in  many  of  the  states  was,  that  a  plea  of  the  general 
issae  to  a  deol^ratiou  by  a  corporation  pleading  as  such, 
was  an  admission  of  the  plaintiffs  corporate  capacity  to 
Biie,2  which  dispensed  with  the  necessity  of  any  proof  as 
to  that  point;'  and  that  decisions  in  support  of  a  general 
rule  to  the  contrary  were  exceptional  cases,  in  which  the 
plaintiff  was  a  foreign  corporation.^    Generally,  in  mod- 
em practice,  proof  of  incorporation  is  dispensed  with, 
unless  tlie  fact  of  incorporation  is  specially  denied  in 
pleading.^  And  when  proof  of  incorporation  is  necessary, 
a  comx)laint  in  the  name  of  the  incorporation  is  a  suffi- 
cient averment  of  Incorporation  to  let'  in  such  proof  on 
the  trial,*  unless  the  provisions  of  the  charter  are  ma- 
terial to  the  cause  of  action,  in  which  case  the  charter 
should  be  set  forth  in  the  declaration.?    A  corjKiration 
may,  in  general,  l>e  declared  against  by  what,  purports  to 
be  a  corporation  name,  without  alleging  it  to  be  chartered 
or  incorporated, i'  or  setting  forth  by  averment  how  it 
acquired  that  name.*    And  by  appearing  and  answering 
to  the  merits,  a  corporation  admits  its  corporate  existence, 
and  that  the  defendant  is  correctly  named.  ^^^ 

1  See  Henrlqoes  v.  Dutch  West  India  Co.  2  Ld.  Raym.  1533:  Jack- 
four.  Plumbi), » .luUns. Hi;  U.  S.  liank  v.  Stcarus,  15  \Vuuil.314;  Ta}  lor 
r.  Baukof  Aluzaii(lrui,6Lelgh.  4T1:  Wulf  r.  GoddarU,  \i  Watts,  M4: 
Lewbir.  Usuik  of  Ky.  12  OUlo.  I3i;  Buncombe  Tump.  Co.  9.  Cai-son,  1 
Dcv.  Jb  n.  3Wi;  CeiiU-al  Mauuf . Co.  v.  Uartslioi'ne, 3  Couu.  199;  Tnuiteea 
etc.  r.  Hlllit.  6  Coweu,  23. 

2  Oronov.  Wedfrewood.  44  Me.4A;  Whittington  v.  Fanners'  Bank, 
ft  liar.  A  .1. 4t«9;  Miss.  K.  U.  Co.  v.  Ci-oss,  20  Ark.  443;  ZIou  Cbnrcli  v, 
St.  iVter*s  Chim-11,6  Watt^A  S.215;  Mcliityror.  rreston,.*)  Gllui.  48; 
CarpfiiUM*  r.  MeruHnlUo  Bank,  17  Iud.25J;  West  Wiiisted  Savings  Bauk 
V.  Ford,  Ti  Couu.  282. 

3  ITIiice  r.  Commercial  Bank,  1  Ala.  241 ;  Christian  Soc.  r.  Maeoni* 
ber,  S  Meu  335;  lusorauue  Co.  v.  Feck,  28  Vt.  93. 
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4  Scliool  Dt^tiiet  V.  Blultdtfll,  6  V,  H.  197:  ftn<t  w>b  WaterrfUe 
Ifannf.Co.  v.  Dryau,  U  Barb.  Itfii;  Uenrlquos  v.  Dutch  West  ludiaCo. 
3  Ld.  Uayiu.  ixa. 

5  Chickerminff  Lodge  etc.  v.  McDonald,  16  Wis.  1 12;  OlHettv.  Ame^ 
IcanStuvtfctc.  C'a.2»Ui'att.a(i3:  Boberui  v.  Nat.  Ice  Co.  tf  DaIy,4Jti; 
Cbance  r.  ludiansipolix  U.  R.  Co.  3i  Iud.42'J;  Star  Briok  Co.  r.  Bids- 
dale,  96 N. .1. L. 2J»;  La Fiijrecte Ins. Co.  v. Kojers, 80 liaib. 4-»l ;  GotC 0. 
AdniusKxpressi'o.  luOMuj»ii.S.'0:  Cblckciiu.U'fl.odjfectc.v.  McDouald, 
Itt  Wis.  1 12;  Calif umla  Steam  Nav.  Co.  v,  Wr^au  <>  Cal.  2.)8. 

6  Marine  etc.  Ins.  Bank  r.  Janncey,  I  Barb.  488;  Howe  Blaclilne 
Co.  r.  B<»l)lnsou.  7  D:ily,  »ii:);  Scliiia  etc.  K.  11.  v.  'i  iploii.  5  Ala.  737; 
Bees  9.  Couococbea(iue  Bank.  A  Rand.  326;  16  Am.  Dec.  7d5. 

7  ITalniemaimlan  Life  lus.  Cu. ».  Beebe.  4J  III.  87. 

8  Woolf  V.  City  Steamboat  Co.  T  Com.  B.  103;  Li^bte  v. Everett  Fire 
Ins.  Co.  5  Uosw.  716. 

9  TTart  r.  Bait.  etc.  B.  B.  Co.  6  West  Ya.  336;  Dodj^e  v.  Minn,  etc 
Boofliit;  Co.  14  Hlnn.  49. 

10  Missouri  River  etc.  R.  R.  Co.  v.  Shirley,  20  Kans.  660;  School 
District  r.  Urbier,  8  id.  224;  Lake  Superior  Build.  Co.  32  Midi.  293. 

§  154.  How  incorporation  may  be  proved.— 
Ordinarily,  when  it  becomes  necessary  to  prove  incor- 
poration, it  is  sufficient  to  show  that  a  company  is  a  cor- 
poration de  factor  If  the  company  had  in  form  a  charter 
authorizing  it  to  act  as  a  body  corporate,  and  was,  in 
fact,  in  the  exercise  of  corporate  powers  at  the  time  of  ifie 
transaction  in  question,  then  it  was  as  to  all  x>er8ons  ex- 
cept  tlie  state  a  corporation  de  facto;  >  and  the  validity  of 
its  corporate  existence  can  be  tested  only  in  proceedings 
by  the  state.s  Parties  who  recognize  the  existence  of  corpo- 
rations by  dealing  with  them^  have  no  right  to  object  to  any 
irregularity  in  their  organization  or  any  8ub»oquc?nt  abuse 
of  their  powers  not  connected  with  sucli  dealing.*  As 
long  as  tlicse  are  overlooked  or  tolerated  by  the  state,  it 
is  not  for  individuals  to  call  them  in  question.*  But  mere 
acting  as  a  corporation  for  any  perio<l  of  time,  however 
long  continued,  will  not  establish  the  existwuce  of  a  cor- 
poration de  facto:  ^  the  existence  of  a  charter,  or  some  law 
under  which  a  corporation  with  the  power  assumed  might 
lawfully  be  created,  is  necessary .^  In  the  ca.se  of  a 
domestic  corporation,  its  existence  may  be  proved  either 
by  an  nxemplified  t?opy  of  the  charter  or  act  of  incorpora- 
tion,^ or  the  act  may  be  read  or  produced  in  the  printed 
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ttatntA-book.i<^  In  the  cafie  of  a  foreign  corporation,  an 
exemplified  copy  must  be  produced  if  required. ii  If  tlie 
copy  fail  as  proof,  owing  to  defective  autlumtication.  its 
accuracy  may  be  proved  by  a  ^vitne88J*  The  organiza- 
tion of  a  corporation  is  in  general  provable  by  the  books 
of  the  corporation.!*  Corporate  existence  under  a  general 
act  may,  unless  it  is  otherwise  provided,  bu  proved  by 
the  production  of  the  certificate  of  organization,  which  is 
required  to  be  filed,i*  with  proof  of  such  liling.  **  User 
may  be  established  by  evidence  showing  the  repeated 
performance  of  corporate  acts;!^  such  acts  as  corporations 
are  competent  to  perform,  but  which  individuals  cannot 
perform.  1'  Acts  of  individuals  which  wouM  not  be  coiv 
porate  acts  if  there  were  a  charter,  will  not  be  acts  of 
oner.** 

1  M.  E.  Union  Church  r.  Pickett,  19  N.  Y.  482:  Bonrtcll  v.  Fny,  32 
Cal.  3-';4 ;  Niiriu^ansv  it  Hank  r.  Allaiitic  Hiik  Co.  a  aU  1. 2J;  Mon.iu  v. 
VHiTrii.  iu  K.  ril'4;  Coumioiiw.  v.  Culleu,  13  Pa.  i>t.  I'M;  Mi^rrluiau  v. 
Uogiveuey.  IJ  Uuibk.  4-4. 

2  Williams  r.  Dank  of  Mich.  7  Wend.  &39,  &^3;  .Joncn  r.  Dnna,  24 
Barb.  3t!5;  and  see  People  v.  Frank,  2^1  Cal.  fiv7;  Scarsbui-gh  Tui'iip.  Co. 
V.  CuUvr.  U  Vt.  314 ;  Way  v.  BUllutf*.  2  Mich.  3^7. 

a    H.  £.  Union  Church  v.  Pickett,  19  N.  T.  482. 

4  See  Boarrl  of  Comm*rs  etc.  v.  Shields,  62  Mo.  247;  Ncwbnrg  P*". 
troleuin  Co.  r.  Wearu,  27  Ohio  8t.  343;  Jonenv.  Daua,  24  lUrb.  S.-i.'V. 

5  Steam  Nav.  Co.  r.  Weed,  17  Barb.  378;  White  r.  Covrntrv.  2!)  Id. 
90A:  £iip<-M  r.  Hiss.  etc.  R.  11.  Co.  3.)  Ala.  3a;  and  i  ouii>uru  lie  Com* 
SUK-k.  :l  Suwy.  21K;  Ransom  r.  Prlain  Lodge.  h\  Lid.  GO. 

6  M.  £.  Culon  cniurch  v.  Pickett,  19  N.  Y.  4»2. 

7  Greene  v.  I>cnnlfl,  (i  Conn.  292;  De  Witt  v.  Hastings.  8  .Tones  A  S. 
463;  6!)  >'.  Y.  A18;  liuw  v.  AUuustown,  34  N.  II.  'Mb. 

8  .lones  r.  Dana,  24  Barb.  Z^H;  and  see  People  v.  Pboeulx  Bank,  24 
TViind.  431 ;  Prettidcnt  etc.  v.  Thompson,  20  111.  1: J. 

9  U.  8.  Bank  v.  Steams,  la  Wend.  314:  Dimcan  0.  Dnboys,  3  tJohns. 
Cas.  12.5:  and  see  Havs  v.  Northwestern  Bank,  w  Gralt.  127:  Covington 
Drawbridge  Co.  r.  Snepherd,  20  Uow.  227. 

'  lu  Wootl  V.  Jefferson  County  Bank.  9  Cowen.  194;  and  see  Bank  of 
Wilmliigtou  o.  Wooiaston,  S  liar.  (DeL)  U);  Howell  v.  Kugglos.  h  N.  Y. 

'II  U.  8.  Bank  v.  Stearns,  1.5  Wend.  314.  Compare  Paine  v.  Lake  Erie 
«tc.  R.  R.  Cq.  31  lud.  310;  Grant  v.  Ueury  Clay  Cu.  bU  Pa.  St.  2ud;  Suto 
«.  Can*.  5  N.  II.  367;  U.  8.  Rev.  Stat. !:  £05. 

12  8nc.  for  Prop,  of  Gospel  v.  Young,  2  N.  H.  310;  Nat.  Bank  r.  De 
Bemales.  1  Car.  &  P.  d6!). 

13  Vnwtor  V.  Franklin  College.  53  Ind.  88:  Dnke  «.  Cahawba  NaT. 
Co.  iu  Ala.  82;  Wellersbnrsr  etc.  Plank  R.  Co.  tt  MO.  4;>7. 

BooNB  Coap.— iiO* 
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14  SprtnsVallnr  Water  Works  o.  Saa  Fninrfmo.  ?2  Cal.  434;  JaclCRon 
9.  Leggett.  7  W«ua.  Si7;  CluuuberUu  v.  Uui(ueuot  Manuf.  Co.  llsHato. 

15  Bee  Netr  Tork  Car  Oil  Co.  r.  Blcbmond.  10  Abb.  Pr.  185;  6  Bosw. 
tlS;  Eaiiteni  IMauk  R.  Co.  v.  VauffbRii,  14  N.  Y.  Mb;  Merhlen  Tool  Co. 
9.  Mot-]{iui.  1  Abb.  M.  C.  Ii5;  Mukelnuinoctc.  Hiii.  Co.  v.  WoodbuiT.  14 
Cal.4J4;  liotves  V.  Anglo-Saxon  Potiuieniu  Co.  101  M&m.  885;  IncUxn- 
auoll5i ftc. &tlii.  Co.  9. llei'kluier, 4(f lud.  U2;  Flnt  Nut. Bank o.Daviet, 
43  Iowa,  424;  liutfhen  r.  Aiitietam  Manuf.  Co.  84  Md.  816. 

16  WnmiORtOD  etc  R.  R.  Co.  r.  Saunders,  3  Jones'  L.  126;  Barrett 
V.  Mea«l.  m  Allen,  387;  Buffalo  etc.  R.  R.  Co.  v.  Cary.  26  N.  Y.  75;  Lon- 
donderry V.  Audover,  26  Vt.  416;  ConuuouW.  v.  Bakeuuui,  105  Mass.  63, 

46. 

17  Greene  v.  Dennis,  6  Conn.  S9S. 

18  De  Witt  V.  Hastings.  8  Jonei  4k  8.  468;  69  N.  T.  618.  See  mtt, 
cbap.  8,  OttOAKXZATioir. 

§  155.  Remedy  by  mandamus.— Originally,  man- 
damus was  a  high  prerogative  and  remedial  writ,^  the 
appropriate  functions  of  which  were  the  enforcement  of 
duties  to  the  public,  by  officers  and  others/  who  either 
neglected  or  refused  to  perform  them.^  The  functions  of 
the  writ  are  substantially  the  same  in  modem  practice;* 
but  the  right  to  the  writ,  and  the  power  to  issue  it,  no 
longer  dei)end  on  any  prerogative  power,^  and  the  pro- 
ceeding to  secure  its  benefit»is  now  regarded  as  nothing 
more  than  an  ordinary  action  at  law.<»  It  is  in  general 
the  proper  method  of  compelling  the  performance  of  an 
official  duty.*  If  there  is  a  plain  duty  to  be  performed 
by  an  officer,^  board,*  municipal  corporatiou,*  or  private 
corporation,  i<^  and  there  is  no  discretion  to  be  exercised  in 
its  performance,^^  and  there  is  no  other  specific  or  ade* 
quate  remedy,!^  a  mandamus  is  the  appropriate  remedy 
to  command  its  performance  in  favor  of  the  party  injured 
by  its  non-performance;  ^*  nor  is  a  positive  refusal  to  per- 
form the  duty  enjoined  necessary.  ^^  If  there  is  unrea- 
sonable delay,  and  a  clear  intention  not  to  perform,  it  is 
sufficient  to  authorize  a  mandamus.  ^^  Private  corporis 
tions  may  invoke  the  aid  of  a  mandamus  under  the  same 
circumstances  tliat  would  entitle  an  Individual  to  the 
remedy.!* 

I  Rex  V.  Barker.  3  Burr.  1265  {Rex  v.  Severn  etc.  Railw.  Co.  3  Bum. 
A  Aid. 646;  People  r.  Collins,  19  Wend.  56, 65;  Dunklin  County  v.  Di^ 
trictCourt,23Mo.449. 
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2    Ctommonw.  v.  Alleghany  County,  37  Pa.  St.  277. 

5  S^e  Commonw.  r.  Plttsbnnr.  34  Pa.  St.  496;  Ex  parte  Tnrnrr.  ft 
Ohlo.Mi;  Aiat-riom  Asylum  r.l'b<BuixBauk,4  Conn.  1 72;  10  Am.  Doc. 
112;  B\kes  r.  R:insoni.  6  JuhnR.  279;  State  v.  Guerrero,  13  Nev.  HA; 
Koiiiua  V.  Latimer,  tf  So.  Cur.  126. 

4  Coinninnw.  r.  IVmilsoii.  24  IIow.  66;  State  v.  Klrkley.  29  Mil.  86; 
State  V,  iMuley.  7  luwa,  3.<U. 

ft  Oilman  r.  Bas8»»tt.  53  Conn.  2M;  City  of  Ottawa  v.  People,  4S  III. 
240;  Chain  livrlalur.Warburt on.  1  Utali.2o7;  Pcopler.liuai'U  of  Police* 
26  N.  T.  Slu;  Commouw.  v.  Duuuisou,  24  IIow.  66. 

6  City  of  Keoknk  r.  Mcrrlnm,  44  Iowa,  432.  Mandamus  Is  never 
uaofl  simply  an  n  iirc veutivo  remedy :  Legg  v.  Mayor  etc.  4J  M  J.  203. 

7  Oootlvrlu  r.  Glazor,  10  Cal.  333;  Proplo  v.  Miner,  ST  Earb.  41X3; 
Kendall  r.  United  Stsiti-s  i j  r«  trrs,  524 :  Reg.  v.  Fox.  3  Ad.  &  E.  N.  8. 
246;  Kodicera  v.  Alexander.  35  Tex.  116. 

8  Carroll  r.  Hoard  of  Police,  28  Miss.  38;  Mount  Morlab  Cem.  A-^soe. 
8lPa.8t.2;5;  23Am.  n.T4J;  Fsinnaii  v.Comm'r3,2]  Ohio  8t.  311;  Poo- 

£lo  V.  Board  of  Education,  18  Mich.  400;  People  «.  ContracUng  lioard. 
tBarb.2M. 

9  WalUey  v.  Mnscntlno,  6  Wall.  4^1 ;  People  v.  Common  Council.  45 
Barb.  478;  Coy  v.  City  of  Lyons,  17  Towa,  1 ;  Stockton  B.  K.  Co.  v.  tiiock- 
ton.  61  Cal.  3-^;  Galena  v.  Amy,  5  Wall.  7U5. 

10  TTabersbam  r.  Canal  Co.  26  Ga.  664;  People  r.  Parif.  Mall  etc.  Co. 
50  Barb.  280;  3  Abb.  Pr.  N.  S.  364;  Norris  v,  Irish  Laud  Co.  8  El.  A  It. 
512, 625. 

11  people  r.  S'^xton,  37  Col,  r»32;  Pulton  r.  Ilanna.  40  Id.  278;  Mayor 
etc.r.  llahiTTOtcr,47Ml«».fi47;  People r.  Green. 62 N.Y. 624;  3Hnn.7.'v^; 
State  «.  Board  of  Educiitlon,  24  Wis.  683;  Press  Assoc,  v.  Kicliols.  45 
Yt.  7 ;  Swan  r.  Gniy.44  Miss.  3'  3;  Pcoplo r.  Lourlts,28  Cal. C8;  Ex  piirte 
HarrL«*,62  Ala.  87;  State  o.  Yau  Ness,  15  Fla.  817;  People  v.  Leouaid* 
74N.Y.443. 

13  Ilex  V.  Nottingham  Waterworks,  6  Ad.  ft  E.  355;  Bush  v.  Bearan, 
I  Harl.  A  C.5C0;  ¥iuh  r. McD<srmid, 2ft  Ark. 483;  State  r.McCrlllns, 
4  Kxin.  250:  Arrlns;ton  r.  Van  Ronton,  44  Ala.  284;  Cotumonw.  r.  lios- 
aefcr.  2  Blnn.  .%0;  15  Am.  Dec.  451;  Crandall  r.An^ador.  20  Cal.  72; 
Overseers  r.  Overseers,  82  Pa.  St.  279;  State  r.  Guerrero.  12  Nov.  1C5; 
Peck  r.  Booth,  42  Conn.  270;  Tyler  r.  Taylor, 29  Gratt.  765;  People  v. 
Sapenrisors,  36  Mich.  377;  State  v.  Herron,  29  La.  An.  848. 

13  Cleveland  r.  Board  of  Finance,  38 N.  J.  L.  250;  Union  Paclf .  Rallw. 
Co.r.  Hall.  PI  U.  S.  843;  T.lnden  r.  ra«e.  46  Cal.  171;  People  v.  Sui»er. 
visors  etc.  64  N.  Y.  6U0;  People  v.  Common  Cooucll,  78  N.  Y.  33;  34  Am. 
K.800. 

14  Cleveland  v.  Board  of  Finance,  38  N.  J.  L.  259. 

1ft  Cleveland  v.  Board  of  Finance.  38  N.  J.  L.  250;  State  r.  Rahway, 
S3  id.  110;  and  see  Keg.  r.  Bristol  etc.  Bailw.  Co.  4  Q.  B.  162;  Hex  v, 
Wilts  etc.  Canal  Co.  3  Ad.  &  E.  471, 

16  Reg.  r.  Wing,  17  Q.  B.  645;  Chicago  etc.  R.  R.  Co.  t.  People.  56  TU. 
XHi  State  V.  Southern  Minn.  Railw.  <'o.  18  Minn.  40:  Ilnnsioii  etc. 
Kallw.  Co.  r.  Commissioner,  36  Tex.  332;  American  Raliw.  Froj  Co.  r. 
Haven,  lul  Ma^n.  3<n<;  a  Am.  11.  377:  Insurance  Co.  r.  ^Tayor  etc.  23 
Md.  296;  UlggM  r.  .Johnson  Co.  6  Wall.  166;  Keg.  v.  Midland  etc.  Kallw. 
C0.15LB.C.L.525. 

§  156.  Mandamus  ar;ai2ist  public  corporations. 
Mandamua  will  lie  af^aiust  publio  corporatious  and  their 
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officers,  to  compel  the  perfonnance  of  any  duty  clearly 
enjoined  upon  tUem  by  law,  and  not  left  discretion- 
ary with  theni.i  Thus,  it  lies  to  compel  a  city  to  levy 
and  collect  a  tax  where  it  is  the  clear  duty  of  the  city  to 
do  S0.3  So,  it  lies  to  compel  county  authorities  to  levy  a 
tax  to  raise  funds  for  the  payment  of  an  unquestioned 
debt;*  or  to  compel  a  county  to  issue  its  lionds  in  pay- 
ment of  a  subscription  to  the  capital  stock  of  a  corpora- 
tion; <  or  to  comprl  an  officer  of  a  city  to  execute  and  de- 
liver tho  city  bonds  to  the  relator;  ^  or  to  compel  a  muni- 
cipal officer  to  submit  his  books  of  account  to  officers  au- 
thorized to  inspect  them ;  >  or  to  compel  town  authorities 
to  maintain  bridges  as  required  by  statute  ;7  or  to  com- 
pel a  common  council  to  proceed  with  the  opening  of  a 
street,*  or  to  issue  precepts  for  the  collection  of  an  assess- 
ment for  city  improvements;^  or  to  compel  collectors  of 
cities  to  pay  over  taxes  collected,  as  required  by  law;^<* 
or  to  compel  a  municipal  corporation  to  carry  out  the 
stipulations  of  a  contract,  in  respect  to  payment  for  work 
done  for  it.^^  In  England,  mandamus  lies  to  compel  a 
municipal  corporation  to  elect  a  uew  mayor,^^  and  other 
corporate  ofTicers.^*  So,  in  this  country,  it  lies  to  compel 
a  common  council  to  hold  a  meeting  to  appoint  corporate 
officers; ^4  or  to  compel  municipal  councils  to  perform 
their  duties  ns  canvassers  and  judges  of  the  result  of  mn- 
nicipal  elections. i'*  So,  it  will  lie  to  compel  the  proper 
officers  to  give  notice  of  an  election  for  municipal  offi- 
cers, to  be  held  after  the  charter  day;^<<  or  to  compel 
them  to  admit  to  the  i)osses8ion  of  his  place,  one  duly 
elected  to  a  municipal  office;  i?  and  it  will  lie  to  compel 
tho  proper  officer  of  a  city  to  issue  a  license  to  one  enti- 
tled to  it.^B  Boards  of  public  officers  generally,  may,  in 
proper  cases,  be  compelled  by  mandamus  to  perform  a 
plain  legal  duty.^^  Thus,  it  will  lie  to  compel  a  county 
board  to  construct  a  jail;  ^^  to  compel  a  school  board,  on 
behalf  of  a  father,  to  admit  his  child  to  the  public 
achools,*^  or  to  compel  trustees  to  admit  colored  persons 
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to  the  public  schools,  where  sepAtSkie  schools  are  not  pro- 
vided for  them ;  '^  to  compel  a  contracting  board  to  ao« 
cept  a  bid  for  keeping  in  repair  a  public  work;^  or  to 
compel  the  managers  of  a  cemetery  to  permit  the  burial 
of  persons  entitled  to  sepulture  therein. ^^  The  federal 
courts  may  by  mandamus  compel  ofScers  of  a  municipal 
corporation  created  by  the  state,  to  levy  a  municipal  tax, 
when  the  state  law  authorizes  it  to  be  laid ;  ^^  but  not  to 
levy  a  tax  or  do  any  other  act  not  authorized  by  the  laws 
of  the  state.'^  A  mandamus  does  not  confer  power,  but 
merely  enforces  the  exercise  of  power  already  existing, 
when  its  exercise  is  a  duty.^^ 

1  Ofto-wa  V.  People,  4S  111.  233;  State  v,  Cincinnati,  1?)  Ohio,  178; 
Hall  V.  8f  luctineii  etc.  39  N.  H.  51 1 ;  People  v.  Mayor  etc.  10  Wend.  SaS; 
PuiupUrey  r.  Mayor  etc.  47  Md.  14>;  2i  Am.  IL  446. 

2  State  r.  Milwaukee,  25  Wis.  122 :  Darllnprton  r .  Mayor  etc.  31  N.  Y. 
161;  Commonw.  r.  Pittsbiu^g,  34  Pa.  St.  4  /6:  State  v.  Mayor  etc.  23  La. 
An.  35<;  Clriphi  r.  Osborn.  2)  In<l.  H');  L«xinrtoii  r.  Mnlllkrn,  7  Gray, 
2&0;  Vu!k  IluHiur.u  r.  Quiiiry.4  V.'all.  A36;  WalkL  y  v.  MiUicaliiiu,  0 10. 
481;  Ex  parte  Pai'iiouj,  1  Iluglic;i,  'Mi. 

3  ppffram  r.  Cleaveland  Connty,  G4  No.  Car.  iJ57;  Elmore  Coimty  r. 
Lonff.  62  Ala.  277;  English  r.  Supervisora  etc.  V)  (?al.  172;  State  r.  Com- 
niLjsioucr:!  cti*.  U  Neb.  454;  Couiniouw.  v.  Allechany  County,  27  Pa.  St. 
877;  Colum1>i.i  County  v.  Kint(,  13  PLi.  451;  Wrber  v.  Lee  County,  6 
yialh  21U;  Knox  County  v.  Aspinwall,  24  How.  376. 

4  Napa  ValU*y  It.  II.  Co.  v.  Nana  Co.  30  Cal.  435;  Atchison  etc.  R.  IL 
Co.  r.ComniisHioners,  12  Kan.  127;  Piatt  v.  People,  29  111.  64;  and  see 
Morgan  r.  Cumuiouw.  55  Pa.  St.  456. 

5  People  V.  Brcnnan,  39  Barb.  651. 

6  Keokuk  v.  Merriam,  44  Iowa,  433.  See  People  9.  Walker,  0  Mich. 
S28;  Pi-onle  v.  Mott,  1  How.  Pr.  2^7;  Dates  v.  Plymouth,  14  Gray,  163t 
Ferry  v.  AVIlUams,  12  Vroom,  332;  32  Am.  it.  219. 

7  Ottowa  V.  People,  43  Hi.  233.  Compare  State  v.  Commissioners 
etc.  31  Ohio  St.  211;  Howe  v.  Crawford  Co.  47  Pa.  St.  361 ;  In  Ke  Munio- 
Ipallty  etc.  12  up.  Can.  Q.  D.  522. 

8  People  V.  Common  Council,  20  How.  Pr.  4*>1.  The  city  council  of 
acity  may  bo  compelled  by  mandamus  to  maintain  a  toll-feiTy  as  au- 
thorized by  law:  Att.-Gen.  v.  Boston,  123  Mass.  4oU. 

!)  Chaplu  r.  Osbom,  2*)  Ind.  f)9;  see  Michigan  City  v.  Boberts,  34  id. 
471 ;  Uuiontown  v.  Commonw.  34  Pa.  St.  2!)3. 

10  People  V.  Haws,  3o  Barb.  S.*);  State  v.  Hammell,  31  N.  J.  L.  446. 

11  State  r.  Mayor  etc.  20  La.  An.  863;  and  see  Commonw.  v.  Perkins, 
13  Pa.  St.  400;  Brown  v.  Crego,  32  Iowa,  49i. 

12  Bex  r.  Cambridge,  4  Burr.  2C06. 

13  Bee.  v.  Pembroke,  8  Dowl.  P.  C.  302;  Beg.  v.  Leeds,  7  Ad.  A  £.  963; 
Bex  V.  Norwich,  1  Barn.  A  Adol.  310. 

14  Att.-Oen.  v.  City  CouncU,  HI  Mass.  90;  Lamb  v.  Lynd,  44  Pa.  St. 
I9t;  Kerr  v.  Trego,  47  id.  632. 
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15  Xiainbr.LTn(l,44Pa.8t.3M.  8MStster.Ra1iWAy,S3V.J.L.111| 
Bute  V.  FlUgcnilcl.44  AIo.4Jtf;  People  r.  Salomon.  4tf  111.  415;  O'FW' 
reUv.  Colby,  i  Miuu.  180;  Fompcrt  v.  UUikow,  1  Uush.  176. 

16  People  V.  Fairborg.  51  HI.  14!);  see  State  v.  Tolan*  S3  N.  J.  L.  19S. 

17  State  V.  Bahway,  S3  N.  J.  L.  m. 

18  HaII  v.  Supenrlsors  etc.  20  Cal.  501 ;  East  St.  Louis  v.  Wider,  41 

m.  351 ;  uud  see  TUouuu  v.  Ai'mstiong.  7  Cal.  *Jd6. 

19  See  People  v.  Sapenrlsora  etc.  G7  N.  T.  S30:  People  v.  Contraet* 
Ing  Board,  27  lA.  978;  State  v,  Coinmbtsionei-H,  6  Keb.  454;  Clevelaud  v. 
Board  of  Finance.  38  N.  J.  L.  '233;  State  v.  HaiTls,  17  Ohio  St.  606; 
People  V.  Board  of  I'ollco,  75  N.  Y.  33. 

20  People  V.  Board  of  Snpenrlaors,  84  III.  303 ;  25  Am.  R.  461. 

21  People  V.  Board  of  Educatiou,  18  Mich.  400;  Trustees  r.  People^ 
87  111.  303;  29  Am.  R.  55. 

23   State  V.  Duffy,  7  Key.  842;  8  Am.  B.  718. 

23  People  V.  Contracting  Board,  4B  Barb.  254. 

24  Mt.  Horiah  Ccm.  Assoc,  v.  Commonw.  81  Pa.  St.  235;  23  Am.  B. 
743;  Copper's  Case,  7  Abb.  N.  C.  121. 

25  Britton  v.  Platte  City,  2  Dill.  1 ;  Ex  parte  Parsons,  1  Hughes,  282: 
Supervisors  v.  United  States,  18  WaU.  <!;  Loan  A^mm:.  v.  Topeka,20 
id.  655. 

26  Vance  «.  Little  Bock,  90  Ark.  435;  and  see  Barkley  «.  Levee  Com* 

miss'rs,  ua  U.  S.  258. 

27  United  States  «.  County  of  Clark,  95  U.  S.  709.  See  People  s. 
EeUoy,  70  N.  Y.  475. 

§  157.  Mandamofl  against  private  corporations. 

If  the  charter  or  a  general  statute  imposes  a  specifio 
duty  upon  a  corporation,  either  in  terms  or  by  fair  and 
reasonable  construction  and  implication,  mandamus  is 
the  proper  method  of  compelling  the  performance  of  the 
duty,  if  there  is  no  other  Bi)ecific  or  adequate  remedy.^ 
Thus,  a  mandamus  may  be  awarded  to  compel  a  corpora- 
tion to  keep  a  register,  and  to  insert  therein  the  names  of 
the  Btocl^holders ;  3  to  compel  the  exhibition  of  the  books, 
records,  etc.,  of  the  corporation,  when  the  exercise  of 
such  power  is  necessary  to  protect  the  interests  of  stock- 
holders ;  <  to  compel  the  holding  of  an  election  for  direct- 
ors of  a  company,  which  has  been  omitted  on  the  day 
designated;'^  to  compel  a  company  to  swear  in  one  as 
director  who  has  been  lawfully  elected  ;6  to  compel  the 
admission  as  members,  of  those  entitled  to  become  such;* 
to  compel  the  restoration  to  membership  of  one  wrong* 
fully  expelled; 7  or  to  compel  the  trustees  of  a  religiooA 
society  to  admit  a  minister  duly  appointed;  >  or  to  restors 
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apAstorwbo  was  removed  contrary  to  the  mode  prescribed 
by  tbe  coustirution  of  tlio  society ;<>  or  to  restore  bank 
directors  who  hare  been  refused  the  exercise  of  their 
rights  u.s  din^ctors;  ^®  or  to  compel  the  committee  of  a 
srliool  district  to  reinstate  a  teacher  removed  by  them.^ 
80,  mandamus  lies  to  compel  a  gas  compamy  to  furnish 
gas  to  one  entitled  to  it  under  their  charter;  ^^  to  compel 
a  dock  company  to  maintain  a  channel  as  required  by 
their  charter;  ^^  to  compel  a  railroad  company  to  deliver 
to  a  pjurtieular  warehouse  or  grain  elevator,  grain  con- 
BigDe<l  thereto  in  bulk;  i-*  or  to  carry  its  passengers  to  a 
particular  terminus;  ^^  or  to  compel  tbe  replacement  of  a 
track  taken  ui>  in  violation  of  its  charter;  i«  or  to  compel 
it  to  so  grade  its  track  as  to  make  the  crossings  practically 
convenieut  and  useful ;  ^^  or  to  construct  its  road  across 
streams  so  as  not  to  interfere  with  navigation;  ^^  or  to 
compel  it  to  construct  and  maintain  fences  and  cattle- 
gaards,  as  required  by  law;  ^^  or  to  compel  the  assessment 
of  damages  of  lands  taken  by  right  of  eminent  domain;  ^ 
aud  it  was  awarded  to  compel  a  railway  company  to 
operate  its  road  over  a  bridge  in  the  same  general  manner 
tliat  it  operated  the  other  portions  of  the  road;^^  and 
corporate  bodies  have  been  compelled  by  mandamus  to 
construct  and  maintain  bridges  over  streams,  in  accord- 
auce  with  their  charters,  and  to  maintain  crossings  over 
public  higliways.2a 

1  state  V.  R:iilroad  Co.  20  Conn.  038;  State  v.  Southern  Minn.  R.  R. 
Co.  li  lliim.  4a;  Suite  v,  Mclver»  2  80.  Car.  25:  Hobilo  etc.  R.  R.  Co.  v, 
WliMloiii, &  llei.tk.  1 J5:  Caual etc.  Coium'rs  v.  willametto  Transp.  Co.  tt 
Omr.2i'i;  iNMijile  r.  Sarato^'?!  etc.  R.  R.Co.  2  Am.  L.  J.  153;  7  West.  L. 
J.  \bi'.  Rex  r.  JNottiUifUuia  Water  Works,  tf  A<1.  &  £.  35.5.  Corporations 
niny  l>n  coiDpoilfii  to  exercise  their  function>i  accordliiir  to  law  by 
lu.iiHlainiM.aUhoujrh  tbo  party  has  another  remedy  against  them  by 
action  fur  neglect  ot  duty:  Buck  r.  Lockport,  6  Lans.  261. 

2  Norrli  v.  Irisli  Land  Co.  8  EI.  &  B.  525. 

3  Tti  re  Raflre.  70  N.  Y.  220, 223 ;  State  v.  O0II,  3  Vroom,  385;  People  «. 
Lake  Mlion)  itc.  U.  K.  Co.  11  Hun.  I;  Ht.Luke'HChurclii-.  Slack,  7  Cash. 
2.'<);  III  10  Burton.  31  I^w  «l.  Q.  B.  i»J.  Compare  Rex  v.  Merdianta'  eto. 
Co.  2  Bam.  &  Adol.  115. 

4  People  V.  Cummlugs,  72  M.  Y.  433. 

5  Anon.  I  Strange,  C96. 

6  Rex  p.  March.  2  Bnrr.  flM;  DaConta  v.  Rnasia  Co.  2  Strange,  78l| 
People  V,  Medical  Society  of  i::rie,  25  liow.  Pr.  333;  32  N.  Y.  187. 


§  158  BSMBDIES  BT  AXD  AGAINST.  236 

7  State  V.  Georaia Med.  Hoc.  Xi  Ga.  C08:  Evaus  r .  PMladelphiA Club, 
10  Pa.  St.  107 :  RoeUJcn  r.  Aid  8oc.  2J  Mien.  8(>.  Compare  Suce  «.  Mil- 
waukeo  etc.  47  WiJ.  07 i. 

«  People  V.  Steele,  2  Darb.  377;  Rex  v.  Barker,  1  Black.  W.  300;  S 
Burr.  I'JbJ.  But  &eo  IVonlu  v.  Dtkcman,  7  Ilow.  I'r.  124:  Union  Cbtircli 
V.  Sauuders,  4  Am.  Law  Keg.  878;  Buukel  v.  WiunemUler,  4  Bar.  &  H. 
430. 

9  Weber  v.  Zlmmermau,  22  Md.  156. 

10  Prieur  r .  Commercial  Bank,  7  La.  509 ;  and  see  Ex  parte  Wiley,  M 
Ala.2--»e. 

11  Oilman  «.  Bassctt,  33  Conn.  298. 

12  People  V.  Manhattan  Gas  Light  Co.  30  How.  Pr.  87;  S.  C.  45  Barb. 
130. 

13  Beg.  V.  Bristol  Dock  Co.  2  Q.  B.  64.  Compare  Bex  p.  Jeyes,  3  Ad. A 
E.416. 

14  Chicago  etc.  B.  B.  Co.  v.  People, 56  Bl.  36'). 

15  State  V.  naitford  etc.  B.  B.  Co.  20  Conn.  538. 

16  King  r.  Severn  etc.  Bailw.  Co.  2  Barn.  A  Adol.  644. 

17  Chicaf^o  etc.  B.  B.  Co.  r.  People,  56  111.  365;  People  r.  I>nrheM 
etc.  B.  II.  CO.  58  N.  Y.  152;  N.  Y.  Ceul.  etc.  B.  B.  Co.  v.  People,  12  Htm. 
m;  74  N.  Y.  30i. 

18  State  V.  Northern  Rallw.  Co.  9  Blch.  247. 

19  People  r.  Bochester  etc.  B.  B.  Co.  14  TTun.  371. 

20  Queen  r.  Doptfonl  Pier  Co.  R  Ad.  A  E.  010;  Queen  v.  Eastern 
Counties  Bailw.  Co.  2  Ad.  &  E.  K.  S.  S47.  Seu  People  v.  Curyea,  16  lU. 
047 ;  Stiitu  V.  KcoiiUii, !)  Iowa,  438. 

21  United  States  r.  Union  Paclf.  B.  B.  Co.  4  Dill.  479. 

22  Pooplo  r.  Troy  etc.  B.  B.  Co.tJ7  How.  Pr.  427:  State  v.  FalUday, 
8  N.  J.  L.  2.VJ;  State  v.  Gorliaiu,  bl  Mo.  4ol ;  liabershaiu  r.  Cnnal  Co.  26 
Ga.  Cii5:  Lof'uniutivx;  Wnrhsr.  Erie  B.  B.  Co.  20  N.  J.  Eq.  37»;  luOian- 
spoils  et<:.  B.  B.  Co.  v.  State,  37  lud.  4ci9. 

§  158.  Mandamus  upon  the  petition  of  a  corpo- 
ration.— A  manduiuu.s  will  issue  ou  the  application  of  a 
corporation  to  compel  the  performance  of  a  duty,  in  which 
it  has  an  interest,  imposed  by  law  upon  an  individual 
officer,  or  other  corporation,  the  performance  of  which 
duty  is  neglected  or  refused. ^  Or  a  corporation  may  in- 
voke the  ai<l  of  a  mandamus,  where  it  is  essential  to  jus- 
tice in  the  way  of  securing  the  benefits  of  its  charter,  or 
the  duo  and  proper  observance  of  the  laws  in  relation  to 
its  organization;  -  as  where  a  minority  of  the  stockholders, 
by  the  use  of  illegal  votes,  have  usurped  powers  that  do 
not  belong  to  them,  and  have  deprived  the  majority  of  in 
power  to  govern.*  A  corporation  may,  by  this  process, 
compel  the  surrender  of  its  books  by  a  public  officer  after 
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resignation;^  or  may  compel  tlie  commissioner  of  a  land 
office  to  isHiiH  a  certiticate  for  lands  to  which  the  corpora- 
tion is  entitled  ;B  or  compel  county  authorities  to  levy  a 
tax  to  satisfy  a  judgment  rendered  on  bonds  issued  by  a 
county  as  provided  by  law.>  And  generally,  a  corporation 
is  entitled  to  the  remedy  by  mandamus  in  cases  where 
it  would  be  granted  on  the  application  of  an  individual.  ^ 

1  Bee  AtrhJson  etc.  R.  R.  Co.  v.  CommiAslouers.  13  Ran.  127 ;  Indlan- 
siHiIbi  tic.  K.  U.  Co.  r.  F rate,  .37  liid.  4dU;  Am.  Bailway  Frog  Co.  v» 
li»veu,  101  Maas.  3H6;  3  Aiu.  B.  377. 

2  Am.  Railway  Frog  Co.  r.  Haven,  101  Mass.  868;  3  Am.  R.  377. 

3  Am.  Rnflway  Fm<(  Co.  v.  Haven,  101  Mass.  898;  3  Am.  R.  377;  and 
see  St.  Luke's  Cliurch  v.  Slack,  7  CiuU.  226. 

4  City  of  Keokuk  v.  Mcrrlam,  44  Iowa,  432;  and  see  Kimball  v. 
lamprey.  1»  N.  H.  215;  King  v.  Komid,  4  Ad.  A  E.  13U. 

5  Houston  etc.  Rallw.  Co.  v.  Commissioners,  86  Tex.  383.  But  com- 
lore  Galveston  etc.  Kuilw.  Co.  v.  Gross,  47  Tex.  4i8. 

6  SuperviNors  v.  Dnratit,  9  Wall.  738;  and  see  Palmer  v.  Stary.  44 
Inwa,  340;  ISoro  v.  PhilUiNf  County,  4  Dill.  21b;  Fiagg  v.  Palmyra,  33  Mo. 
4M. 

7  Am.  Ballw.  Frog.  Co.  v.  Haven,  101  Mass.  398;  3  Am.  R.  377. 

§  159.  VTlien  mandamus  ohould  not  bo  g;rantod. 
A  mandamus  will  not  be  allowed  either  in  favor  of  oj 
against  corx>orations,  where  the  ordinary  le^al  processes 
afford  an  adequate  remedy,  or  there  is  a  specitic  remedy 
pruvided  by  statute.^  And  it  will  be  granted  only  to  en- 
force an  ascertained  right,  or  to  compel  the  pcrfonuuni'O 
of  a  recognized  duty;'-*  if  the  law  authorize  a  corporation 
to  act  in  its  discretion,  a  mandamus  will  not  lie  to  compel 
it  to  act,<  uor  will  it  lie  to  revise  the  exercise  of  a  discre- 
tionary power. **  It  does  not  lie  to  compel  trustees  of  a 
corporation  to  issue  certificates  of  stock;  ^  nor  to  compol 
the  transfer  of  stock  upon  the  company's  books;  ^  in  such 
cases  the  |>arties  have  an  adequate  remedy  by  action. ?  Nor 
does  it  lie  to  enforce  obligations  arising  upon  contract 
merely,  and  involving  no  trust;  ^  as,  for  instance,  to  com- 
pel acorporution  to  issue  its  bonds  to  one  of  its  creditors,  in 
order  to  obtain  the  benefit  of  a  mortgage  security.^  Nor 
^11  a  mandamus  in  generiil  lie  to  put  at  issue  the  title  to 
an  office;  ^^  but  the  fact  that  the  question  of  title  to  office ia 
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tncidentally  inTolved,  will  not  necoRiiaTily  prerent  the  al« 
lowance  of  the  writ.^^  It  will  not  lie  to  compel  the  per* 
formance  of  an  unlawful  act,^'  or  an  act  prohibit-ed  byaa 
injunction  ;i*  nor  will  it  be  granted  where  the  perform- 
ance of  the  act  is  phynically  impoAHible;  ^^  or  to  command 
an  officer  to  do  what  ia  not  within  hift  power  to  do,  although 
he  has  put  it  out  of  his  power  to  do  his  duty ;  ^^  or  to  com- 
pel the  payment  of  an  unliquidated  deman<l;  ^>  or  to  com- 
pel the  performance  of  an  act  whicli  would  be  fruitless;^ 
or  to  prevent  an  anticipated  failure  i»f  duty.^'^  It  will  not 
lie  to  compel  the  mayor  of  a  fity  t-o  perform  a  duty  whidi 
belongs  solely  to  its  common  council  ;i0  nor  to  compel  a 
city  council  to  admit  an  alleged  member  elect ;  so  nor  in 
Illinois,  to  compel  a  railway  company  to  institute  pro- 
ceedings to  condemu  lands,  whereof  it  has  i>oasessiou;'^ 
nor,  in  New  York,  to  restore  a  corporator,  who  has  been 
expelled  from  a  religious  corporation,  for  muml  delin- 
quency ;**  nor,  in  Iowa,  to  compel  county  authorities  to 
strike  out  an  assessment  alleged  to  be  erroneous.^  And 
an  attempt  by  the  federal  courts  to  compel  by  mandamus 
the  levy  of  a  tax  not  authorized  by  the  laws  of  the  state, 
would  be  an  abuse  of  the  writ.'^ 

1  Tanrer  v.  Cominlaaloners,  17  Ala.  027;  Cincinnati  etc.  R.  R.  Co. «. 
Couiml»Hiuiiers,  1  Ohio  St.  77;  Peonle  v.  8upervlM0i*s.  1*2  Barb.  217;  Peo- 
ple r.  ttanitu^:iet;c.  R.  B.  Co.  2  Am.  L.  J.  158;  Rex  v.  Nottingham  Water- 
works, ()  Ad.  &  £.  355. 

2  Pponler.  Brooklyn,  1  Wend.  318;  10  Am.  Dec.  503;  People  «.  Snper- 
▼Isors,  (U  N.  Y.  (iUO ;  People  v.  6iii>erv  isors,  :i6  Mich.  377 ;  People  v.  Head, 
35  Ul.  325:  8tato  V.  llcrroa,  20  La.  An.  848. 

3  Turnp.  Road  v.  Sandusky  County,  1  Ohio  St.  140:  East  Rcistou  Fer- 
ry Co.  r.  Boston,  lul  Mass.  488;  and  see  Auditorial  Hoard  r.  llriMlrick, 
2<l  Tex.  CO;  Stato  r.  Police  Jnrv,  2) La.  An.  146;  Magco  v.  Supenrlsors, 
10  Cal.  37G;  Kx  parte  Black,  1  Ohio  St.  3U;  People  v.  Fairclxlia,67M.  Y. 
334;  Rux  v.  Bristol  Dock  Co.  6  Barn.  A  C.  181. 

4  State  V.  Fire  Commissioners,  26  Ohio  St.  24. 

5  State  V.  Guerrero,  12  Nev.  105. 

6  Rimball  r.  Union  Water  Co.  44  Cal.  173;  13  Am.  R.  157;  Murray  «. 
SteTeiis.  no  Mass.  iio:  Shipley  v.  Mechanics'  Bank,  lu  Johns.  484.  But 
see  Bailey  r.  Strohecker,  38  Ga.  25U. 

7  £x  paite  Fireman's  Lis.  Co.  6  HIII,  243 ;  State  v.  Guerrero,  12  Not. 
IM. 

8  Parrott  r.  Bridgeport,  44  Conn.  180:  State  v.  Zanesvlllo  etc.  C0.1C 
Ohio  St.  3US;  Statu  r.  Republican  River  Bridge  Co.  iU  Kan.  404. 

9  Ham  V.  Toledo  R.  R.  Co.  23  Ohio  St.  174. 
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10  PMple  V.  Stevens,  5  Hill,  616;  Bonner  «.  State.  7  Gft.  ITS:  State  v. 
Jobnaott.'i!)  La.  An.  399;  Brown  o.  Tnmer,  70  No.  Car.  93;  Hatter  of 
Gardner.  68  N.  T.467;  People  v.  New  York,  S  Johns.  Cas.  79;  MerediCti 
9,  Sai^rnsors,  fiu  Cal.  433;  Denver  «.  Hobart.  10  Not.  28. 

11  O'Donnel  r.  Dosman,  33  N.  J.  L.  677. 

12  Roa8  V.  Lane.  11  Miss.  6S5;  People  v.  Fowler.  55  K.  T.  253. 

13  Ex  parte  Fleming.  4  HI11>  681 ;  Ballroad  Co.  v.  Wyandot  Co.  7  Ohl9 
8t278. 

14  Ban  V.  Lapplns,  3  Or^.  55;  Ackerman  v.  Desha  Co.  27  Ark.  457; 
Slivertlioni  r.  Warren  Raliw.  Co.  33  N.  J.  L.  173;  State  v.  Perine,  34  id. 
2&I;  State  «.  Police  Jury.  22  La.  An.  6n. 

15  Rlee  V.  Walker.  44  Iowa,  456;  and  see  O'Brien  v.  Tallman.  16 
Hlch.  II. 

16  People  «.  Common  Coancn.34  Mleli.  201;  and  see  Haygood  v. 

Justices  eic.  19  Ga.  b7. 

17  Commonwealth  v.  Snpenrlson,  29  Pa.  St.  121;  and  see  Ez  pano 
Paine,  laill,  665. 

18  State  V.  Dnbuclet.  24  La.  An.  16:  State  v.  Carney,  8  Kan.  88.  Han* 
damns  will  nut  1  le  t  o  compel  approval  of  official  bond :  £x  parte  Harria. 
IS  Ala.  r;  23  Am.  R.  559. 

19  State  V.  Shreveport,  29  La.  An.  658. 

20  aUdretb  9.  Heath.  IDL  App.  82. 

21  Smith  0.  Chicaero  etc.  R.  R.  Co.  67  BL 191. 

23  People  V.  German  etc.  Chnrch.  53  N.  T.  lOS.  See  also  State  «. 
Hebrew  Cong.  30  La.  An.  2a'i;  83  Am.  S.  217. 

23  Meyer  v.  County  of  Dubuque  etc.  43  Iowa,  5S3;  and  see  Foster  «• 
Bedfleld,flOVt.2b5. 

24  United  States  v.  New  OrleaoB,2  Wood,  230;  Yanoe  v. Little  Roek. 
10  Ark.  430;  and  see  S  U6,  ante. 

§  160.  To  whom  the  mandamtui  should  be  ad* 
dressed.— If  the  mandamas  is  issued  to  enforce  the  per- 
formance of  an  act  by  the  whole  corporation,  the  writ 
shoald  be  addressed  to  the  whole  corporation  ^  by  its 
proper  name.*  If  the  act  is  to  be  done  by  a  select  body, 
the  writ  shonld  be  directed  to  that  body,*  and  the  direc- 
tion should  include  those  only  whose  duty  it  is  to  obey 
the  eommand.^  A  writ  of  mandamus  directed  to  the 
wrong  persons  may  be  superseded.*  A  mandamus  to 
comjiel  the  production  of  the  corporate  records  may»  in 
general,  be  addressed  to  the  officer  haring  charge  of  the 
records.*  Under  '*  an  act  to  compel  transfer  agents  of  for- 
eign corporations  to  exhibit  a  list  of  the  stockholders  there- 
of/' a  mandamus  to  compel  the  exhibition  of  the  trans- 
fer books  should  be  directed  to  the  transfer  agents  only.^ 
-fieyeral  persons  constituting  but  one  officer,  and  claiming 
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in  the  8nme  right,  may  pronecnte  the  dame  xnit  of  manda- 
muR;  *  hut  separate  uud  dintiuct  riglitscanuot  be  included 
In  tlio  Kume  writ,  as,  for  instance,  to  restore  several  per- 
sons to  office  in  the  same  corporation ;  ^  nor  can  one  and 
the  same  writ  be  addressed  to  the  officers  of  different 
corporations,  commanding  the  performance  of  distinct 
duties  arising  out  of  distinct  liabilities.^^ 

1  Rrxv.  Abiiiffdon,  1  lA.  Raym.  960;  Bex  v.  Cambridce.  4  Burr. 
fOlM.  2ul  1 :  Rex  r.  biuith,  6'^  See  also  Keg.  v.  Ledgard,  1  Ad.  A  £.  N. 
8.  till' ;  Mayor  etc.  v.  Keg.  10  id.  ATI ;  Kex  v.  Mayor  etc.  6  Ad.  A  £.  349. 

2  Rex  V.  Taylor,  9  Salk.  331 ;  Rex  v.  West  Looe,  3  Bam.  &  G.  677,  CSS. 

3  Rex  V.  Smith,  2  Maole  &  S.  5!)8;  and  see  Peoplo  v.  Commoa 
Council.  4.^  Hnrli.  473;  3  A  lilt.  Ct.  App.  littl;  I  Al)l».  Pr.  N.  8. 318;  People 
V.  Conimon  Council,  2»  How.  Pr.  ial;  Coniinouw.  v.  Select  and  Com* 
niuu  Councils,  34  Pa.  8t.  4:.tf. 

4  Pees  V.  Mayor  etc.  1  Strange,  640;  Kex  v.  Wigan,  2  Burr.  7R2. 

5  Bex  V.  Mayor  etc.  2  Salk.  tiSii;  1  Ld.  Kaym.  MO;  Beg.  v.  Ipswlch,2 
Salk.4:i». 

R  People  V.  Throop,  12  Wend.  183.  Compare  City  of  Keokuk  v. 
Merriani,  41  luwa,  432. 

7  People  «.  Lake  Shore  etc.  B.  R.  Co.  11  Hun,  1. 

S  Scott  V.  Morgan,  9  Dowl.  328;  Bex  v,  Montacate,  1  Black.  W.  60. 

9  Auon.  2  Salk.  436;  Smith  v.  Erh.  4  Gill.  437. 

10  State  V.  Township  Committees,  5  Halst.  292. 

§  161.  Nature  of  remedy  by  quo  warranto.— A 

writ  of  qno  warranto  was  an  ancient  remedy  at  common 
law  against  one  wbo  had  nsnrped  an  office,  or  unlawfully 
claimed  and  exercised  a  franchise  of  the  crown;  ^  and  to 
inquire  by  what  authority  he  supported  his  claim  or  ex- 
ercised the  right.3  It  was  also  granted  in  case  of  non- 
user,  or  mibuser,  or  abuse  of  a  franchise,'  conunanding 
the  respondent  to  show  by  what  warrant  he  exercised  it.^ 
The  ancient  writ  of  quo  warranto  is  now  obsolete,  and  aa 
information  in  the  nature  of  quo  warranto  has  been 
substituted  in  its  place.^  This  information  is  in  form 
criminal  J  but  it  has  for  a  long  time  been  applied  to 
the  mere  purpose  of  trying  the  civil  right,  seizing  the 
franchise,  or  ousting  the  wrongful  possessor  of  an  office.' 
Proceedings  in  the  nature  of  quo  warranto,  as  authorized 
by  statute  in  the  different  states,  have  in  view  substan* 
,-tially  the  same  purpose,  namely,  the  correction  of  usurp- 
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atioDB  in  office,  or  the  abuse  of  corporate  franchises.* 
And  where  the  words  *'  writ  of  quo  warranto"  are  used, 
they  are  generally  to  be  regarded  as  synouytnous  with 
the  words  "  Information  in  the  nature  of  quo  warranto/*^^ 
In  New  York  the  writ  of  quo  Avarranto  and  the  informa* 
tion  in  the  nature  of  a  quo  warranto  are  abolished, ^^  and 
an  action  in  the  nature  of  a  quo  warranto  has  been  substi- 
tuted therefor.^^  This  action  is  essentially  a  civil  writ,^^ 
audit  is  one  of  legal,  not  equitable,  cognizance; ^^  and 
the  issues  therein  are  strictly  legal  ones.  ^^  So,  in  some 
of  the  other  states  the  information  in  the  nature  of  a  quo 
warranto  is  to  be  regarded  as  a  civil  proceeding,  subject 
to  the  rules  applicable  to  corresponding  proceedings  in 
strictly  civil  causes.  ^^ 

1  S  Bl.  Com.  263;  Rex  v.  Trelawney,  3  Bnrr.  1616;  State  v.  St.  Louis 
ate.  Ins.  Co.  8  Mo.  330;  People  v.  Pease,  30  Barb.  668;  27  M.  Y.  4S. 

2  3  BL  Com.  262;  Commonw.  v.  Union  Ina.  Co.  5  Mass,  230;  £z 
parte  Att.-Oen.  1  Cal.  8&. 

5  State  V.  Ashley*  1  Ark.  379;  Commonw.  v.  Small,  26  Pa.  St.  31. 
4   Commonw.  v.  SmaU,  26  Pa.  St.  31. 

A  S  BL  Com.  263;  Att.-Oen.  v.  Utlca  Ins.  Co.  15  Johns.  358. 

6  State  V.  Ashley.  1  Ark.  279;  Respnbllca  v.  Oiifflths,  2  Dall.  113; 
People  v.Blchanbou.  4  Cowen,lU3u.;  Com. «.  Murray,  U  Serg.  A  B. 
7S;  14  Am.  Dec.  614. 

7  See  Att.-Oen. «.  Utlca  Ins.  Co.  2  Johns.  Ch.  371 ;  Donnelly,  11  DL 
SBS;  Boblnsou  v.  Jones.  14  Fla.  236. 

8  Commercial  Bank  v.  State,  4  Smtnles  A  M.  439:  Att.-Oen.  v. 
Tudor  Ice  Co.  1U4  Mass.  SX);  Att.-Oen.  v.  Utlca  Ins.  Co.  13  Jolins.  338:  8 
Ain.  Dec.  243:  Ujde r.  State, fii  Miss.6U5;  Eiismiiiger  v.  Peoule,  47  111. 
384;  Newsom  v.  Cucke,44  Ml8S.;t52;  7  Am.  B.  SHb;  Rex  v.  i'raucls,  8 
Term  Rep.  484. 

9  People  V.  Bank  uf  Hudson,  6  Cowen,  217;  State  «.  Paterson  ete. 
Tump.  Co.  I  Zab.si;  State  v.  Independent  School  District, 2:ilowa.2(>4; 
State  r.  Johuson,  26  Ark.  281 :  Htate  v.  Stone,  25  Mo.  653;  Baston  etc. 
B.  B.  Co.  V.  Mldlaud  R.  R.  Co.  1  Gray,  34U;  State  v.  Smith,  b2  Ind.  213; 
State  V.  Barron,  57  N.  U.  496. 

10  State  V.  West  Wisconsin  Railw.  Co.  34  Wis.  197;  Att-Oen.  v. 
Utlca  Ins.  Co.  2  Johns.  Ch.  371 :  and  see  Mnrphy  r.  Farmer»'  Ilaiik,  20 
Pa.  St.  415;  State  r.  Gleason.  I'i  Fla.  100.  The  writ  of  qtio  warranto  If 
not  known  in  Tenne&tee  practice:  Hyde  v.  'irewhitt,  7lL;old.  60. 

11  Code  of  CiT.  Proc.  S  1983. 

12  Code  of  ClT.  Proc.  S  1963:  and  see  People  «.  Cook,  8  N.  T.  67;  Peo 
nie  V.  Loomls,  8  Wend.  396;  24  Am.  Dec.  33;  People  v,  Livingston,  80 
K.  Y.  66. 

13  People  V.  Clnte.  53  N.  T.  676;  People  v.  Cook,  8  id.  67. 

14  People  V.  Clnte,  83  N.  T.  576. 

BOONB  COBP.^Al. 
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15  People  «.  ClQte.  A3  N.  T.  070.  SeealsoOwenv.  Wliitakfir,20N.  J. 
£q.  122;  Att.-QeD.  v.  Tudur  Ice  Oo.  IM  Mass.  239. 

16  See  State  v.  Mefsmore,  14  Wis.  115;  State  v.  Kupferle,  44  Mo.  IM; 
State  V.  Price,  00  Ala.  6V», 

g  162.  When  quo  warranto  lies  in  corporation 

oases.— At  common  law,  quo  warranto  is  the  proper 
remedy  where  there  is  a  corporate  body  de  /oc^o,  who  as- 
sume to  act  as  a  corporation,  but  from  some  defect  in 
their  constitution*  they  cannot  legally  use  the  powers  they 
affect  to  use.^  It  lies  in  general  against  a  corporation, 
for  any  cause  of  seizure  or  dissolution.^  It  lies  in  case  of 
nonfeasance  or  malfeasance,  abuse  of  power,  or  misuse 
of  privilege,  by  a  corporation.*  It  lies  to  inquire  into  the 
election  or  admission  of  an  officer  or  member  of  a  corpo- 
ration; ^  or  in  the  case  of  an  intrusion  into  an  office  cre- 
ated by  the  charter  of  a  corporation.^  It  is  the  proper 
remedy  against  persons  usurping  the  office  of  trustees  of 
an  incorporated  church ;  ^  and  it  lies  to  test  the  right  of  a 
member  of  the  common  council  of  a  city  to  a  seat  in  that 
body  .7  It  lies  against  a  corporation  for  carrying  on  bank- 
ing operations  without  authority;  >  against  persons  usurp- 
ing the  office  of  directors  of  a  corporation  ;<>  or  against 
trustees  of  a  college,  for  usurping  the  franchise  of  estab- 
lishing a  branch  in  another  place;  ^<>  or  against  trustees  of 
a  Tillage,  holding  over,  who  have  neglected  to  call  an 
election  for  the  choice  of  their  successors.^^  So,  it  lies 
against  persons  assuming  to  act  as  school  trustees  of  a 
district,  claimed  by  them  to  be  legally  organized,  to  test 
the  question  as  to  the  legal  existence  of  such  district^ 
And  the  question  whether  a  town  has  been  legally  erected 
may  be  tested  in  an  action  in  the  nature  of  quo  warranto, 
against  one  claiming  to  exercise  the  office  of  supervisor.^ 
And  in  case  of  an  invasion  of  the  right  to  preside  over 
the  meetings  of  a  city  council,  the  remedy  is  by  quo  war- 
ranto, or  information  in  that  nature.^^ 

1  Smith's  Case.  4  Mod.  67;  Rex  v.  PftRmore,  8  Term  Bep.  199;  Peo> 
pie  r.  Kiugstou  etc.  Turnp.  Co.  23  Weud.  193:  Turnp.  Co.  v.  State*  S 
wall.  2I07Btace  v.  Moore,  id  Ala.  514;  Parish  of  BeUport  v.  Tooker,  9 
Barb.  256, 2^;  21  N.  Y.  2t>7. 
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2  People  V.  Bristol  ote.  Tnrnp.  Co.  23  Wend.  232;  ukI  see  Att.-Oen. 
V.  I'eterebursr  etc.  R.  B.  Co.  6  Ired.  490;  St«te  v.  ISsaex  Bank,  8  Vt.  4fi9i 
A'eruon  Hoc.  r.  Uilis,  b  Cowen,  23;  Comiuouw.  v.  Commercial  Bank,  28 
Pa.  St.  383. 

3  Terrett  v,  Taylor*  0  Cnmcli,  43 ;  People  r .  Manhattan  Co.  9  Wend. 
331 ;  IU.M>a  r.  CumlM'rLind  etc. Cnual Con).05  Me.  I:i2;  Peopler.  Thomp- 
son. 21  Weml.  *J:iA:  '2-iUhfa7;  Coiniuouw.  v.  InsoranceCo.  6  Ma88.2;iO; 
Commouvr.r.  LvxluRton  etc.  Tump.  Co.  6  B.  Hon.  897;  and  see  De 
Camp  V.  AlwarU.  bl  Ind.  468;  Be  Franklin  Tel.  Co.  119  Mass.  447. 

4  State  V.  Lelire,  7  Rich.  234;  Smith  v.  State  Bank,  18  Ind.  827; 
Terry  r.  Stauffer,  17  La.  An.  308:  Grant  v.  Chambers,  34  Tex.  573;  Peo* 

?Ie  9.  Sraiiiiell.  7  Cal.  4:^2;  State  v.  HaiTls, 3  Ark. 670;  Peopler. New 
urk.  3  J(»lm8.  Cas.  79;  Matter  of  Uebra  etc.  7  Hmi,  333;  Beg.  v.  Leeds, 
11  Ad.  A  E.  512. 

6  People  V.  Kip.  4  Cowen,  383  n. ;  Lindsey  v.  Att.-Oen.  33  Miss.  508; 
People  V  l>e  Mill,  lAMlch.  164;  State  v.  Buchanan,  Wright,  233;  Rex 
t.  Warlow,  2  Maule  A  8.  75;  Miller  v.  Euglbh,  1  Zab.  317;  Com.  r. 
Arrison,  15  Serg.  A  R.  127;  16  Am.  Dec.  631.  But  It  must  appear  that 
the  Intruder  has  l)Pen  In  tlie  actnal  poAsesslon  of  the  oflDce :  Rex  o. 
Whltwcll,  A  Term  Rep.  85;  People  v.  McCulIough,  11  Abb.  Pr.  N.  S.  129. 
And  quo  warranto  will  not  lie  after  the  term  of  office  has  expired: 
State  V.  .lacoiis.  17  Ohio,  143.  Compare  also  People  v.  Thompson,  16 
Weud.  655;  Queen  v.  Quayle,  11  Ad.  &  £.606;  Queen  v.  Pepper,  7  Id.  745. 

%   Commonw.  v.  Graham.  64  Pa.  St.  339. 

7  Conunonw.  v.  Meeser,  44  Pa.  St  341. 

8  People  r.  Ctlca  Ins.  Co.  15  .Tohns.  358;  8  Am.  Dec.  243.  See  also 
State  V.  lull  Buck  Tnrnp.  Co.  38  lud.  71. 

9  People  V.  Tibbetts,  4  Cowen,  358. 

10  People  V.  Geneva  College,  5  Wend.  211. 

1 1  People  V.  Bartlett,  6  Wend.  422. 

12  Benwlrkv.  ITrII.  84  DL  162;  and  compare  State  «.  Independent 
School  District,  29  Iowa,  264. 

13  People  V.  Carpenter,  24  N.  Y.86;  and  compare  State  v.  Coffee, 
59  Mo.  58. 

14  Cochran  v.  McLeary,  22  Iowa.  75. 

§  163.  Vrben  quo  ipvarranto  does  not  lie.^Quo 
warranto  will  not  lie  against  one  claiming  office  in  a  sup- 
posed corporation,  where  no  corporation  in  fact  exists ;  ^ 
nor  will  it  lie  against  an  officer  of  a  private  corporation, 
who  is  a  mere  ser\'ant  or  agent,  holding  at  the  will  of  the 
directors;^  nor  will  it  be  allowed  to  try  the  title  to  an 
office,  merely  because  of  an  irregularity  in  the  election, 
in  the  absence  of  bad  faith,  ami  where  the  result  of  the 
election  has  not  been  affected.^  And  it  will  not  lie  be- 
cause of  the  use  by  a  corporation  of  an  abbreviation  of  its 
corporate  nHme.^i  An  information  in  the  nature  of  quo 
warranto  will  not  lie  against  a  corporation  for  taking 
land  without  making  compensation,  as  provided  by  stat* 
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ate;<  nor  will  it  lie  to  annul  a  city  ordinance  passed  in 
the  irregular  and  improper  exercise  of  a  power  conferred 
by  law;  *  nor  to  declare  the  election  of  persona  as  direct- 
ors who  received  a  minority  of  the  votes  cast,  although 
it  appear  that  the  judges  improperly  rejected  sufiicient 
legal  votes  offered  to  give  a  majorityJ  In  England,  if 
ihu  franchise  in  no  way  concerns  the  public,  the  inform- 
ation will  be  denied.' 

1  State  9.  Lelire,  7  Bleb.  234;  and  see  People  v.  Thompson,  16 
WeuU.  biA, 

2  Pfople  V.  Hills*  1  Lous.  202;  and  see  Darby  «.  Tbe  Qaeen,  12 
Clark  Jk  F.  620. 

S  Queen  «.  Ward,  Law  R.  8  Q.  D.  210;  Seff.  v,  Collins,  23  Week.  B. 
325;  uud  compare  State  v.  Toiau, ;(3  M.  J.  L.  1&5. 

4  People  V.  Bojart,  45  Col.  73. 

5  People  V.  Turnpike  Co.  2  Jobns.  190;  and  compare  People  v. 
WUltcomb,  5ft  nL  172;  State  v.  Kiugan,51  lud.  142;  Slate  v.  SlUelds,  56 
1<L  521. 

6  State  V.  City  of  Lyons.  31  Iowa,  432. 

7  State  r.  McDanlel.  22  Ohio  St.  3M.  Compnre  State  r.  Marston,  6 
Kan.  5J4;  Pitta  r  Lonuer,  7  Ga.  44!i;  PeopJa  v.  Van  Slyck,  4  Cowp.  297; 
People  r.  lioldeu.  28  Cal.  123;  State  v.  Harlow.  15  Ohio  St.  114. 

8  Rex  V.  Shepherd.  4  Term  Rep.  381;  Rex  v.  Dawbeny,  2  Strange, 
1196;  Reg.  r.  MouiUey,  8  Ad.  &  £.  wf. 

§  164.  "Wlio  may  institute  quo  vrarranto  pro- 
ceedings. If  the  injury  is  one  that  Hffects  the  whole 
community  alike,  the  proceedings  are  to  be  instituted  by 
the  state,  through  its  appointed  agencies.  ^  Thus,  if  it  is 
sought  to  arrest  a  usurpation  of  the  franchise  of  a  muni- 
cipal corporation,  the  right  to  file  an  information  is  in  tbo 
state,  and  the  in.stitutiou  of  tiie  proceedings  is  a  matter 
in  the  discretion  of  the  attorney-general  ;3  and  private  in- 
dividuals who  have  no  interest  other  than  as  citizens,  res- 
idents, and  tax-payers,  cannot  maintain  the  proceedings 
against  such  corporation.^  So,  individuals  may  not  lilu» 
even  by  leave  of  court,  a  writ  of  quo  warranto  to  dissolve 
a  corporation.*  But  as  it  respects  the  administration  of 
corporate  f unctious,  or  duties  touchiug  mere  individual 
riglits,  sueli  as  the  election  or  admission  of  a  corporate 
oHicer  or  member,  the  writ  may  issue  either  at  the  suit  of 
thu  attorney-general,  or  of  any  person  interested  in  prose* 
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catiog  tbe  writ.^    Persons  claiminsr  different  offices  can- 
not, kowcTer,  unite  as  relators  in  the  same  quo  warranto 
proceeding,  to  test  thereby  their  rights  to  the  respective 
offices  against  adverse  parties.^    In  early  practice,  the 
court  always  exercised  a  sound  discretion  in  granting  or 
withholding  leave  to  lile  an  iuf ormation  in  the  nature  of  a 
quo  warranto ;  ^  and  in  modern  practice,  it  is  still  neces- 
sary to  apply  for  leave  to  file  such  an  information,  when 
the  relator  is  a  private  person. ^    In  such  case  it  is  within 
the  discretion  of  the  court  to  grant  or  refuse  the  writ,  ac- 
cording to  circumstances;?  if  the  circumstances  are  such 
as  tend  to  throw  suspicion  on  the  motives  of  the  relator, 
the  court  will  require  additional  affidavits,  or  will  refuse 
the  application,  if  the  consequence  will  be  to  dissolve 
the  corporation. ^<*    But  the  attorney-general  may,  of  his 
own   authority,  and  without  application  for  leave   of 
court,  file  an  information  ex  officiOy^^  either  against  per- 
sons assuming  to  act  as  a  corporation,  to  compel  them  to 
show  title  to  the  f  ranchise,^^  or  against  an  individual  in 
possession  of  a  corporate  office,  to  compel  him  to  show  his 
right. ^^    If  the  Information  by  the  attorney-general  states 
that  it  was  filed  at  the  relation  of  any  one,  the  statement 
will  be  regarded  as  surplusage,  and  will  not  vitiate  the 
proceeding.!*    In  New  York,  in  an  action  in  the  nature  of 
a  quo  warranto,  brought  by  the  attorney-general  against 
a  usurper,  the  name  of  the  relator  who  claims  the  office 
should  be  joined  as  plaintiff.  i»    Where  a  statutory  pro- 
vision allows  a  proceeding  by  information  for  the  unlaw- 
ful  exercise  of  a  franchise,  such  information  can  be  filed 
only  by  the  prosecuting  attorney,  or  by  a  person,  on  his 
own  relation,  who  has  an  interest  in  the  franchise ;!<^  the 
remedy  of  a  person  not  interested,  if  any  he  has,  is  by 
injunction.!' 

1  Commonw.  v.  Farmers'  Bank,  2  Grant  Cas.  892 ;  Miller  v.  Palermo, 
12  Kau.  14;  State  v.  8mitb,  32  Ind.  213;  Voislu  v.  Leche,  23  La.  An.  25. 

2  Robinson  v.  Jones,  14  Fla.  256. 

S    Boblnsonv.  Jones,  14  Fla.  256;  and  see  Commonw.  o,  Pliila.  ete. 
R.  B.  Co.  20  Pa.  St.  518;  Wright  v.  People,  15  HI.  417. 
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4  Stats  V.  Paterson  etc.  Tnrnp.  Co.  I  Zab.  9;  President  etc  «. 
McConabjr.  Itf  Sei-g.  &  K.  144:  Houston  r.Nenso  Rlrer  Nav.  Co.  8 Jones, 
(N.  C.)  476;  Kex  v.  Ogdeii,  10  Darn.  A  C.230;  Coininoiiw.  r.  BorreU,? 
Pa.  St.  S4.  Compare  Boston  etc  U.  U.  Co.  v.  Midland  K.  B.  Co.  1  iim> 
MO. 

5  Murphy  0.  Farmers'  Bank.?0  Pa.  St.  415;  State  v.  Commercial 
Bank,  u  huiedes  &  U.  218;  Cumuionw.  «.  IiiMirauce  Co.  ft  Ma^s.  2o0: 
Parker  v.  Smitlit  3  Minn.  240;  8ute  v.  Patemou  etc  Turup.  Co.  1 
Zab.  9. 

•  People  V.  DeMlIl,  15  Mich.  164.  Compare  Rex  o.  Warlow,  2  Maale 
A  S.  7'). 

7  People  V,  Sweeting, 2  Johns.  \H:  Rex  ».  Sarsrent,  5  Term  Bep. 
467;  People  v.  Waite,70  IlL  :i5;  Comuiouw.  v.  Uelgert,  14  Sery.  A  a, 
21(>. 

8  People  V.  Tlsdale,  1  Dooir.  (MIoh.)  50;  RespnMIca  v.  OrifBths,! 
Dall.  112;  Commouw.  v.  Arrlsou.  15  Serg.  &  B.  127;  16  Am.  Dec.  531. 

9  State  V.  Brown,  A  R.  1. 1 ;  Commonw.  v.  Jones,  13  Pa.  St.  965;  Peo* 

{»Ie  r.  Hillsdale  etr.  Tump.  Co.  2  Johns.  ISiO;  State  o.  Tolau,  33  N.  J. L. 
65;  State  v.  Smith,  46  Vt.  266. 

10  Rex  o.  Trevenen,  2  Bam.  A  Aid.  479;  and  see  Rex  v.  Paine,  2 
Chit. 369;  Beg.v.  Auderbou, 2 Ad.  A  K.N.  S. 740;  Miller «.  Eiigikili.l 
Zab.  217. 

1 1  Rex  e.  Trevenen. 2  Bam.  A  Aid.  4*Q;  Rex  r.  Ogden.  10  Bam.  A  C. 
230;  State  v.  GleaMU,  12  Fla.  190;  Att.-Gcu.  r.  Delaware  etc.  U.  R.  Co. 38 
V.  J.  L.  282,    Compare  Commouw.  v.  Ciuiy,  5<iPa.  St.  270. 

12  King  V.  Trevenen,  2  Bam.  A  Aid.  482;  People  v.  Utica  Ins.  Co.  15 
Johns.  358;  Kliigr.  i  larke,  1  East,  88,43;  People  r.  Bank  of  Ma£ara,6 
CowiMi,  196.  Compare Hexr. CoJi).of  CanuartheTt,2Burr.  186;i;  People 
V.  Albany  etc.  B.  K.  Co.  7  Abb.  Pr.  N.  S.  265;  55  Barb.  Uii  38  How.  Pr. 
228. 

13  KlnpT  V.  Trevenen,  2  Bam.  A  Aid.  482;  and  compare  People  v, 
Pratt,  15  Mich.  184;  I'attersou  v.  Hubb8,65  No.  Car.  119. 

14  State  V.  City  Council,  Mill.  Const.  86;  and  see  People  v.  Knlghtt 
14  Mich.  230;  Cummouw.  v.  Fowler,  10  Mass.  2*J0. 

15  People  V.  Ryder,  12  N.  T.  433 ;  People  v.  Walker,  2  Abb.  Pr.421;  23 
Barb.  3o4. 

16  Miller  r.  Palermo,  12  Kan.  14;  State  v.  Smith,  32  Ind.  218;  and  we 
Yonkey  v.  State,  27  lud.  236;  State  v.  Boal,  46  Mo.  528. 

17  State  V.  Smith,  32  Ind.  213. 

§  165.  Against  lyvhom  quo  ipvarranto  should  be 
brought.— A  proceeding  in  quo  warranto  to  procure  the 
dissolution  of  a  corporation,  or  to  restrain  it  from  the  ex- 
ercise of  some  franchise  which  it  usurps, ^  or  to  enforce  a 
forfeiture  which  it  is  alleged  to  have  incurred,'-^  is  prox>erly 
filed  against  the  corporate  body  in  its  corporate  namey^and 
not  merely  against  the  individual  members.^  But  when 
the  proceeding  is  instituted  to  oust  defendants  from  act- 
ing as  a  corporation,  and  to  inquire  whether  a  corporatiou 
lias  been  legally  orsranizAd   etc    the  information  shoald 
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be  filed  against  tbe  individaals.^  An  information  against 
the  company,  by  its  corporate  name,  admits  its  existence 
as  a  corporation.^ 

1  People  r.  Bristol,  etc.  Tump.  Co.  2S  'Wend.  222;  State  «.  Coffee, 
ttMo.5& 

2  People  V.  Bank  of  Hudson,  6  Cowen,  217;  State  «.  Barron,  67  N. 
H.i<i8. 

t  People  r.  Bank  of  Hudson,  6  Cowen,  217. 

4  State  V.Taylor,  25  Ohio  St.  280. 

6  People  V.  Saratoga  etc.  B.  B.  Co.  1ft  Wend.  US:  State  v.  Ctncln* 
natl  Gas  Llglit  Go.  IS  Oblo  St.  282. 

6  People  r.  Saratog^a  etc.  B.  B.  Co.  15  Wend.  113;  Hud  Creek 
Draining  Co.  r.  State,  43  Ind.  238. 

§  166.  Defenses  to  qno  'warranto  proceedings. 

To  an  information  in  the  natore  of  quo  warranto,  the 
defendant  may  set  np  as  many  defenses  as  he  has.^  A 
plea  which  sets  forth  the  charter  shows  a  prima  facie 
defense  to  an  information  to  dissolve  a  corporation.^  The 
time  within  which  the  information  would  lie,  at  common 
law,  was  fixed  at  twenty  years,  beyond  which  the  court 
would  not  disturb  a  peaceable  possession  of  a  franchise; ' 
and  in  every  case  within  twenty  years,,  whether  the 
information  would  be  granted  or  refused  was  discretion- 
ary with  the  court,  under  the  particular  circumstances 
of  the  oase.^  The  i>eriod  of  limitation  has,  in  some  cases, 
been  fixed  by  statute;^  but  in  the  absence  of  a  statutory 
provision,  lapse  of  timo  is  no  bar  to  sm  information  when 
filed  by  the  attorney-general.^  An  action  in  the  nature 
of  a  qno  warranto  will  not  lie  to  try  the  title  to  an  office 
before  the  commencement  of  the  term  of  office;  ^  nor  will 
the  coort  allow  an  information  to  be  filed  against  an 
oiBcer  whose  term  of  office  will  expire  before  tbe  case  can 
be  tried  ;^  and  an  information  to  oust  will  not  be  granted 
until  an  actual  amotion  from  office  has  been  made.* 
Upon  an  information  in  the  nature  of  quo  warranto,  the 
state  is  not  bound  to  show  anything,  and  the  defendant 
must  either  disclaim  or  justify,  ^o  The  justification  should 
be  set  up  by  plea  and  not  by  answer, ^i  and  his  plea  must 
show  all  the  facts  necessary  to  establish  the  lawful  right 
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of  the  respondent  to  the  office  in  qnestion,!^  and  must 
conclude  with  a  Yeiiflcation.u  To  an  information  cbarg- 
ing  individuals  with  claiming,  using,  and  exercifling  the 
franchise  of  being  a  body  corporate,  it  is  sufficient  for  the 
defendant  to  deny  the  user  of  the  alleged  franchise, 
without  denying  the  claim.^^  If  the  defendant  be  charged 
with  usurping  an  office,  he  may  set  up  several  titles 
thereto.ift  The  appearance  of  the  defendant  to  au  in- 
formation, for  any  purpose  other  than  to  challenge  the 
jurisdiction  of  the  court,  operates  as  a  waiver  of  all 
defects  in  the  sunmions.^^  If  the  complaint  avers  facts 
sufficient  to  show  a  forfeiture  of  the  defendants*  corporate 
franchise,  an  answer  which  does  not  deny  them  cannot 
set  up  an  excuse  for  the  f orfeiture.^^  It  is  no  answer  to  a 
quo  warranto  that  there  is  a  remedy  by  private  action,  or 
indictment,  18  or  that  the  charter  alao  gives  another 
remedy  ;^^  nor  is  it  any  defense,  that  the  company,  pur- 
suant to  the  charter,  gave  a  special  security  for  the 
fulfillment  of  the  charter's  conditions.^  In  New  York, 
the  position  of  the  defendant,  the  rules  of  evidence,  and 
the  presumptions  of  law  and  fact,  are  the  same  in  an 
action  in  the  nature  of  a  quo  warranto  as  in  the  proceeding 
by  writ  or  information,  for  which  the  remedy  by  action 
was  substituted.^^ 

1  state  V.  Brown,  34^1ifis.  688;  People  r.  Stratton,  28  Cal.  882. 

2  Att.-Oen.  v.  Mich.  State  Bank,  2  Doug.  (Mich.)  Sd9. 

3  Wincbelsea  Causes.  4  Burr.  1963;  compare  Rex  r.  Powell,  8  Mod. 
165;  Peouie  v.  \ail,  'M  Weud.  12:  People  v.  Oaklauiil  Couuty  Bauk,  1 
Doug.  (Midi.;  2o5. 

4  Wlncbelsea  Causes,  4  Burr.  1962;  and  see  State  «.  Lehre.  7  Bleb. 
234;  Stale  V.  Browu  6  K.  1. 1. 

ft  See  Bex  r.  Brooks,  8  Bam.  ft  C.  321 ;  Beg.  v.  Francis,  12  Eng.  L. 
A  Eq.  419;  State  v.  iSueclier,  m  Ohio,  StU;  Slate  v.  Aiexaudria  Soc.  11 
id.  9. 

6  State  V.  Pawtuxet  Tump.  Co.  8  B.  1. 521. 

7  People  V.  McCullougb,  11  Abb.  Pr.  N.  S.  129. 

8  People  r.  Sweetbig,  2  Jobns.  184;  State  v.  Jacobs,  17  Ohio,  143; 
Commonw.o.  Aibearu,  a  Mass.  2ti5;  Morris  v.  Uuderwood,  19  Oa.  SSiii 
CoQiuiouw.  9.  Sparks,  G  Whart.  4Hi;  People  v.  HartwelJ,  12  Micb.  506* 
liarosce  v.  Duffy f  49  Tex.  767;  ao  Am.  It.  122.  But  compare  Kext* 
Payue.  2  Obit.  3<i7;  Kog.  v.  Hudson,  4  Ad.  &E.  N.  S.  648  u.;  People  «. 
Uartwell,  Li  MlcU.  i'JH;  Commouw.  «.  SmiUi,  45  Pa.  St.  69;  Hanter  •• 
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CbAndler.  45  Mo.  453;  Biurton  r.  Patton,  2  Jones*  L.  124;  The  Queen 
r.  muard.  Law  R.  2  Q.  1).  65. 

9    Rex  V.  Mayor  etc.  3  Bam.  A  Aid.  590;  Bex  v.  Heaven,  2  Term 
Bep.  712. 

10  People  V.  Utica  Ins.  Co.  15  Johns.  358;  State  v.  Ashley,  1  Ark.  653. 

11  People  r.  Percelkt.  3  Glim.  69. 

13  Art.>Oen.  0.  Foote,  11  Wl8.  14;  Clark  v.  People,  19  HI.  213:  People 
r.  Tharher.  bo  N.  Y.  635;  14  Atii.  R.  312;'  Larko  v.  Crawford, 28  Mich.  88; 
Flymi  V.  Abbott,  id  Cal.  358;  People  v.  Pease,  27  N.  Y.  (M. 

13  State  V.  Tudor,  6  Day,  330;  State  v.  Harris,  3  Ai'k.672;  State  v. 
Gleasou.  13  Flu.  1»0;  Uez  «.  Joues,  2  Si  range,  1161. 

14  People  0 .  Thompson.  16  Wend.  655. 

15  State  V.  McDauIcl,  2i  Ohio  St.  854 ;  People  v.  Jones,  18  Wend.  60L 
IS    Kane  v.  People,  4  Neb.  609. 

17  People  p.  Northern  B.  R.  Co.  53  Barb.  08;  43  K.  Y.  217. 

18  People  r.  Bristol  etc.  Tump.  Co.  23  Wend.  222. 

19  People  V.  Hillsdale  etc.  Tump.  Co.  23  Wend.  254. 

20  Thompson  v.  People,  23  Wend.  637. 

21  People  r.  Thacher,  65  N.  Y.  636;  14  Am.  B.  312. 

§  167.  Judgment  In  quo 'warranto  proceedings.— 
Wlien  the  proofs  in  an  information  iu  the  nature  of  a 
quo  warranto  show  that  individuals  or  a  corporation  are 
guilty,  either  of  usurping  or  intruding  into  any  office  or 
francliise,  or  of  unlawfully  holding,  a  judgment  of  ouster 
is  i»roperly  rendered;  ^  but  when  the  proceeding  is  against 
A  conwration,  and  a  cause  of  forfeiture  is  duly  proved, 
judgment  of  ouster  and  of  dissolution  shall  be  rendered,^ 
which  is  equivalent  to  judgment  of  seizure  at  common 
law.*  And  the  court  has  no  discretion  to  refuse  judgment 
of  caster  in  such  case,  on  the  ground  that  public  or  pri- 
vate interests  will  be  better  subserved  by  pressing  the  ex- 
istence of  the  corporation.^  But  the  judgment  must  be 
confined  to  the  seizure  of  the  franchises,^  and  if  it  ex- 
tend to  the  seizure  of  the  property  of  the  corporation,  that 
part  of  the  judgment  is  erroneous.^  In  quo  warranto  the 
court  may  give  or  withhold  judgment,  as  justice  may  re- 
quire ;  ^  and  it  will  decline  to  enter  judgment,  if  the  facts 
npon  which  the  relator's  right  depends  are  obscurely 
stated.^  At  common  law  the  judgment,  if  for  the  respond- 
ent, is,  that  he  be  allowed  his  office  or  f ranchise.^  On  de- 
fault of  the  defendant,  though  the  court  may  give  judg- 
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ment  of  ooster  against  him,  it  cannot  determine  the  rigbt 
of  the  relator  to  the  office. ^^  Neither  party  to  an  informa- 
tion in  the  nature  of  a  quo  warranto  could  recover  costs 
at  common  law;  ii  but  statntea  relative  to  costs  have,  in 
many  instances,  changed  this  rule.^ 

1  Feople  r.  Hadson  Bank,  6  Cowen,  217 ;  State  «.  Ashley,  1  Aric. 3M; 
Bex  r.  Ilearle.  1  8tren((e.ft27;  Rex  r.  City  of  London,  cited li  2  Term 
Ren.  523;  Smith  v.  Sbate,  21  Ark.  294:  People  v.  Saratoga  etc.  fi.  B.  Co. 
Id  Wend.  113;  State  v.  Central  Ohio  etc.  Assoc.  29  Ohio  St.  899. 

2  People  V.  Saratoira  etc.  R.  R.  Co.  15  Wend.  113.  And  see  People 
V.  Ravenawood  etc.  Bridge  Co.  20  Barb.  618. 

3  See  Rex  v.  Hertford.  1  Ld.  Raym.  436:  State  v.  Ashley.  1  Ark.  304; 
and  see  Rex  v.  Auiery,  2  Term  Rep.  fib7;  Commonw.  v.  Union  Ins.  Co. 

4  State  V.  Penn*a  etc.  Canal  Co.  23  Ohio  St.  121. 

ft  Nevltt  V.  Bank  of  Port  Gibson,  6  Sroedes  A  M.  fi68;  State  t .  Sank* 
1  Spear,  449. 

6  State  Bank  v.  State,  1  Blackf.  278. 

7  People  V.  Phillips,  1  Denlo,  388. 

8  People  V.  Phillips,  1  Denlo,  388. 

9  3  BI.  Com.  263. 

10  Peoplov.  Connor,  13 Mich.  238;  and  see  State*.  Taylor, IftOlilo St 
137.    But  compare  Att.-Oen.  v.  Barstuw,  4  Wis.  567. 

11  Commonw.  v.  Woelper,  3  Serg.  A  R.  62. 

13  See  Rex  v.  McKay,  5  Bam.  A  C.  641 ;  Queen  v.  Bllnrd,  Law  B.  t 
Q.  B.  55;  State  v.  Cahawba,  30  Ala.  66;  PeoiMe  *.Clute.63N.T.576;  Peo* 
1^  V.  Ballon,  13  Wend.  277. 
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CHAPTER  Xm. 


S  16S.  Ezecatlon  at  common  law. 

S  168.  Exemption  of  corporate  franchlBefirom  execution. 

S  170.  Wliat  property  and  interests  liable  to  execntion. 

S  171.  Stock  not  liable  to  levy  on  execntioo. 

S  172.  Wben  receiver  will  be  appointed. 

S  173.  Who  may  be  appointed  receiver. 

S  174.  Functions  of  receiver. 

S  175.  Bights  and  duties  of  receiver. 

S  176.  General  liabilities  of  receiver. 

§  168.  Execntion  at  common  law.— It  is  an  execu- 
tion that  gives  effect  to  the  judgment;  ^  and  at  common 
law,  all  the  property  and  pecuniary  interests  of  the  de- 
fendant are  subject  to  levy  and  sale  upon  execution,  in 
satisfaction  of  the  judgment.^  The  right  of  the  defendant 
to  claim  exemption  for  any  portion  of  his  property  from 
execution,  is  the  exception  to  the  general  rule,  founded 
on  statute.*  And  the  property  of  a  corporation  may  be 
taken  on  execution  and  sold,  for  the  payment  of  its  debts, 
as  in  the  case  of  an  individual.'*  After  judgment  duly 
recovered  against  a  company,  the  remedy  of  the  creditors 
to  enforce  payment  is  by  execution,  and  not  by  manda- 
mus; *  though  it  is  well-settled  that,  in  case  of  judgment 
against  a  municipal  corporation,  when  there  is  no  property 
subject  to  execution  sufficient  to  satisfy  the  judgment, 
mandamus  will  lie  to  compel  the  levy  and  collection  of 
the  necessary  tax  for  that  purpose.' 

1  See  Jamea  v.  Plank  B.  Co.  8  Mich.  91 ;  Handy «.  Dobbin,  12  Jolma. 
BO;  CanalCav.  BoiiJuun,9Watt8ft8.27. 

3  Hanify  V.  DobWn,  12  Jolms.  220;  PenbaOow  Vb  Dwi^t*  7  Vata.  U; 
HamlH  rTGUlespie,  48  M.  T.  «6tt. 

S    Twinam  r.  Swart,  4  Lans.  263. 

4  See  PlPTce  V.  Partridge,  3  Met.  44;  Maryland  e.  Bank  of  Mary* 
land.  6  GUI.  A  J.  2L9;  Boyd  o.  Chesapeake,  17  Md.  m;  Slee  r.  Bloom» 
19  Jobiis.  456. 
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5  Reff.  V.  Vletorlft  Park  Co.  I  AA.  ^  E.  N.  B.  288.  Corapoi^  Stnte  v. 
Clay  Co.  4tt  Mo.  231;  People  r.  Clark  Co.  .'iO  III.  218;  Buck  v.  Lockport, 
6  Lans.  251. 

6 
f05: 


Jins.  2S1. 

6    Ben  %  IM  amtn  Btate  v.  Belolt.  20  Wis.  74:  Galena  r.  Amy.  S  WaU. 

»;  Olaey  v.  Harvey,  M  IIL  4(U;  Frauk  v.  Sau  Frauclsco,  21  Cal.  tifil. 

§  169.  Exemption  of  corporate  franchise  from 
execution. — At  common  law,  nnd  in  the  absence  of  any 
special  statutory  provisions  on  tlio  subject,  the  franchise 
of  a  corporation  is  not  subject  to  execution,  or  to  sale 
and  transfer,  even  in  payment  of  the  corporate  debts.^ 
And  it  is  held,  that  Ihe  property  of  corporations  which  is 
essential  to  their  active  operations,  ought  not  to  be  sub- 
jf'ct  to  seizure  for  their  debts:  ^  but  that  creditors  should 
proceed  against  them  by  sequestering  their  earnings,  per- 
mitting them  to  continue  their  undortakiugs  for  the  pub- 
lic convenience.*  And  where  a  statute  provides  for  the 
sale  of  the  corporate  f  rauchise  on  execution,  its  provisions 
must  be  strictly  pursued,  or  no  title  will  pass  by  the  sale.^ 
If  the  officer  fail  to  give  the  notice  required  by  statute, 
the  sale  will  be  void.^  And  a  sale  which  is  illegal,  be- 
cause of  non-compliance  with  the  provisions  of  the  statute* 
-will  not  be  rendered  valid  by  acquiescence  therein  on  the 
part  of  stockholders.^ 

1  Thomas  v.  Armstronff,  6  Cal.  280;  Wood  v.  Tuniplke  Co.  24  Id. 
474;  Randolpb  v.  Larned.  V27  N.  J.  Eq.  457;  Stewart  v.  .Junes,  40  Mo.  140; 
Touiiffiuan  r.  Railitiad  Co.  Wi  Pa.  8t.  27H.  The  fmiiclilse  being  an 
ln<-ori)or<*al  hereditament,  rannot,  npon  theBcttlod  princlpl'^R  ofthe 
coimiion  law.  be  ueized  on  exf ruiion :  Uue  r.  Canal  Co.  24  Uow.  2(3; 
and  see  Arthur  r.  Coiumercial  «'tc.  Bank,  t>  Sinedes  &  M.  394. 

2  See  Foster  r.  Fowler,  (iO  Pa.  St.  27 ;  Wood  r.  Turnpike  Co.  24  GaL 
478;  Macoii  etc.  Kailw.  Co.  r.  Parker,  9  Ga.  sm. 

3  Foster  v.  Fowler,  CO  Pa.  St.  27. 

4  Oue  V.  Canal  Co.  24  How.  257;  Standford  Bank  v.  Ferris,  17  Conn. 
259.    Compare  Randolph  v.  Lamed,  27  N.  J.  Eq.  657. 

b  Howe  V.  Starkweather,  17  Mass.  24(i;  and  see  Haumiatt  v.  Wy- 
man,  9  Mass.  138;  State  Bank  v.  Tutt,  44  Mo.  367. 

6  James  V.  Flank  R.  Co.  8  Mich.  91;  and  c<Hnpare  Oakland  Ballw. 
Co.  V.  Reenan,  56  Fa.  St.  1»3. 

§  17(X  "Wliat  property  and  interests  liable  to 
eziecution.— The  estate  and  interest  of  a  corporation  in 
real  property,  althougli  it  may  be  but  an  easenient,^  is 
subject  to  levy  and  sale  on  execution,  as  property  di#- 


tiagoisbed  from  tbe  francbise  of  the  corporation.^  In 
some  of  the  states  the  rolling  stock  of  a  railroad  corpora- 
tion is  deemed  personal  property,  which  can  be  levied  on 
attd  sold  as  snch  under  an  execution  against  the  com- 
pany.' But  an  opposite  rule  prevails  in  other  states,^  and 
iu  some  the  matter  has  been  determined  by  statute.^  Th6 
right  uf  a  foreign  corporation  to  a  deod  from  the  sheriff  of 
land  bought  by  the  corporation  on  execution  is  liable  to 
attachment.^  And  a  deposit  by  a  corporation  in  a  bank 
is  a  debt  by  the  bank  to  the  corporation,  which  may  be 
attached  by  a  judgment  creditor  of  the  corporation.^ 
Money,  bank-bills,  or  any  evidences  of  debt  issued  by  a 
moneyed  corporation,  may  be  taken  on  execution.^  And, 
as  a  general  rule,  a  corporation  is  bound  for  its  just  debts 
on  execution,  wliether  the  payment  is  made  by  a  sale  of 
property  for  that  purpose,  or  with  money  from  its  vaults.* 
The  strictly  private  property  of  a  municipal  corporation, 
or  property  owned  by  it  as  a  mere  investment  of  funds, ^^ 
ifl  liable  to  seizure  on  execution.^^  But  taxes  and  reve« 
Dues  due  to  municipal  corporations,  whether  in  the  treas- 
ury or  iu  transit  to  it,  cannot  be  seized  under  execution  by 
a  creditor  c»f  the  corporation;  ^  and  so  of  property  owned 
or  used  by  the  corporation  for  public  purposes,  such  as 
buildings  and  property  necessary  to  carry  on  water- works, 
and  the  like.^  And  it  was  held  that  money  received  from 
the  sale  of  tickets  and  collection  of  freights,  and  in  posses* 
sion  of  a  station  agent  of  a  railway  company,  could  not 
be  attached  by  trustee  process  in  a  suit  against  the  com* 
pany  by  one  of  its  creditors.  ^* 

1  Evazu^llcal  etc.  Home  v,  Buffalo  nydrsullo  A«soc.  4  Hnn.  419;  64 
K.  Y.Sbl. 

2  State  r.  Rives.  A  Ire<l.  297 ;  Slee  v.  Bloom,  19  Johiui.  4iW»  47ft;  Ooo<l. 
rich  V.  Burbauk,  12  Alluu,  450. 

3  Soo  Dement  V.  PlattBbarg  etc.  R.  R.  Co.  47  Barb.  104;  Rearrlslej 
t.  Ontario  Bank,  31  l<1.6lti;  Boston  etc.  R.  R.  Co.  p.  Oiluiore.  :{7  N.  Hi 
410;  Strickluna  p.  Pai'Icer,  M  Me.  203;  Railroad  Co.  v,  Jhiiioh.  <>  Wall 
TM;  Coe  r.  Railroad  Co.  lu  Ohio  St.STJ;  lloylev.  Plattsiiurgli  uto.  R 
R.  Co.  M  N.  Y.  314;  Howe  v.  Freeman.  14  Uray,  fttiti;  Deumuail  v.  Bank 
•r  Balthuore.  u  MU.  179. 

4  Applegate  v,  Ernest.  3  Basil,  649;  Corey  v.  Pittsburg  etc.  R.  &. 

Books  Coap.— jB9. 
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Co.  3  Fhlla.  173;  Woort  r.  Tnrnplkc  Co.  24  Cal.  473;  West  Pcnn'a  R.  R. 
Co.  r.  .loliustou,  6il  I'm.  8t.  2iAi;  'i itu-s  e.  Ginlieiliicr,  *i7  III.  462. 

6  At!  roiiiiix  btuck  of  nay  mi  rouvi  (ompauy  in  Wisconsin  Ia  by 
ttfttuto  maiUc  n  flxturo :  set)  ClUcutfo  etc.  II.  li.  Co.  v.  Borough  of  Fort 
Edwuni.  21  Wis.  44;  nml  heu  ^.  .tier  r.  UiitlaiiU  vi<:  II.  XL  Ci>.  :.<•  \  t.  VtL 
Tbo  Coim  ittuiou  of  liiiuoU  fixed  the  ciianicicr  of  loUin;; Ktot-k  an  uei^ 
sonal  prnperty:  Consl.  iil.  tut.  11.  ji  lu.  In  lndiau:i  ii  is  tivatcd  as 
•  realty  for  taxable  uurpudeit :  «ou  Loui:iViiltt  eic.  iC.  U.  Co.  9.  State,  iS 
lud.  177. 

6  Wright  V.  Doutflass,  2  N.  Y.  373. 

7  Farmers'  etc.  Dank  r.  R^'au.  <>4  Pa.  St.  23B.  But  coniiuire  CarruO 
V.  Cone,  41  N.  V.  216;  Hi  Barii.  ;;JU. 

8  Ttimer  c.  Fendall.  i  Cranrli,  117;  Seymour  r.  Dascoiub,  12  Wend. 
684:  Holmes  r.  Nuuut  tcr.  li  Johiis.  sa);  aiid  see  Speucer  v.  Blalsdelit 

•4  N.  U.  Itl8;  Noble  r.  Kelly.  40  N.  V.  41.^. 

9  MarylaiKl  v.  Bank  of  Mar^iaud,  6  Gill  A  J.  205;  and  see  Van  Dyke 
V.  Besser,  35  Ua.  173. 

10  New  Orleans  v.  Ins.  Co.  23  La.  An.  61. 

11  New  Orleans  9.  Ins.  Co.  2:i  La.  An.Gl;  Davenport  v.  Ins.  Co.  17 
Iowa.  276;  LoniavIIle  r.  Common w.  1  Duval.  2ii.')j  Uollldayr.  Frlsbie, 
15Cal.  (i30.  Com  pare  State  c.  Milwaukee,  20  Wis.  b7;  Couimouw.  r. 
Perkins,  43  Pa.  St.  4UU. 

13  Efrertou  «.  Municipality  etc.  1  La.  An.  43.*};  and  see  Railroad  Ca 
r.  Muuicipiadity  etc.  7  id.  14d. 

13  Foster  9.  Fowler,  GO  Pa.  St.  27;  President  etc.  9.  Indianapolis,  13 
lud.  ()20;  Ureeu  0.  Maiks,  -J4  III.  2J1;  Uoocli  0.  iiregory.  65  No.  Car.  142. 

14  Pettinril  v.  Andmsroflrfdn  R.  R.  Co.  fil  Me.  370.  Compare  £Ter> 
deil  0.  SUfboygau  etc.  R.  U.  Co.  41  Wis.  3»S. 

§  171.  Btock  not  liable  to  levy  on  ezecntion.^ 
The  levy  and  sale  upon  executiuu  of  shares  in  the  stock 
of  a  corporation  is  not  authorized  at  common  law;  ^  but  in 
some  of  the  states  they  ]i:ive  been  expressly  made  liable 
to  execution  by  statute.^  If  tlie  act  of  incorporation  pro- 
vides a  mode  in  which  the  shares  of  members  may  be 
attached  and  sold  on  execution,  tho  general  provision  of  a 
statute  on  the  same  subject  is  thereby  superseded.' 

1  Denton  «.  Llvlngsron.  fi  Johns.  f^6;  Denny  v.  Hamilton,  16  Mass. 
403;  .lolins  v.  Johns,  1  UUio  St.  SoU;  Uoii8  v,  RotiS,25  Oa.  2K7;  Arnold 9. 
RugKles,  i  U.  1. 1(}5. 

2  See  flowe  r.  Starkweather,  17  Mass.  240;  Iowa  Code,  S  2967:  Tol- 
edo etc.  K.  U.  Co.  p.  Reynolds,  72  111.  4d7;  North.  Central  K.  R.  Co.  9. 
Rider,  4>  Md.  24;  Graw  v.  Memphis  etc.  R.  R.  Co.  5  Cold.  iU, 

3  Tit4^oml>  9.  Union  lus.  Co.  8  Mass.  336.  Compare  Martin  9.  Mobile 
etc.  R.  II.  Co.  7  Bush,  1 16.  Ap  officer  of  a  corporation  may  be  inimisheed 
for  liioucy  or  prop(*ity  of  tho  comp:my  in  his  hands:  £verucii  9.  Sh^ 
boygau  etc.  R.  R.  Co.  41  Wis.  3!;5.  Compare  PoCtiu;(ll  9.  Androsrogsin 
R.  R.  Co.  51  Me.  370;  Gniwv.  Memphis  etc.  R.  R.  Co.  5  < 'old.  434.  A 
balance  iluo  on  a  Kubscriptiou  to  tho  stock  of  a  coiijoratlou.  ma^  ba 
attached  the  same  as  other  debts:  Feteivon  9.  Sinclair,  83  Pa.  SU 
250. 
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§  172.  'When  receiver  will  be  appointed.— The 

appointmeut.  of  receivers  over  corporations,  in  proper 
cases,  is  uut  against  jtublic  policy,^  and  is  a  common  sub- 
ject of  statutory  provisions  and  regulations.^  And  inde- 
I)endent  of  statute,  a  court  of  jg^eneral  equity  powers  may 
appoint  a  receiver,  wljere  there  are  no  persons  authorized 
to  take  charge  of  the  corporate  property;  ^  or  where  fraud 
is  shown  iu  the  defendant,  and  the  fund  is  in  danger  of 
being  wasted  or  misapplied;**  or  to  prevent  the  removal 
of  tbe  property  beyond  the  jurisdiction  of  the  court;  ^  or 
to  take  charge  of  and  manage  a  railroad,  when  such  a 
coarse  is  indispensable  to  secure  the  rights  of  the  legiti- 
mate stockholders,  and  to  prevent  a  failure  of  justice.^ 
And  the  fact  that  a  charter  specially  authorizes  tlie  ap- 
pointment of  u  receiver  iu  a  particular  contingency,  does 
not  oust  the  ordinary  jurisdiction  of  chancery  to  appoint 
a  receiver.'  Dut  receiverships  should  be  granted  with 
great  caution,  and  only  in  cases  of  pressing  apparent  ne- 
cessity; 8  there  must  be  a  well-grounded  apprehension  of 
injury  about  to  bo  done.^  And  a  court  of  equity  has  not 
jjower,  by  virtue  of  its  general  jurisdiction  over  corporate 
bodies,  to  dissolve  the  corporation,  or  to  wind  up  its  af- 
fairs and  sequester  the  corporate  property  and  effects,  in 
the  absence  of  express  statutory  authority. i<^  And  where 
such  power  is  specially  delegated  by  statute,  tlie  j)rovis- 
ions  of  the  statute  must  be  strictly  pursued. ^^  in  case  of 
a  murt^.ige  of  tolls  and  income,  and  tbe  earnings  are  be- 
ing 8o  applied  as  not  to  be  legally  applicable  to  reduce  the 
incumbrance,  a  receiver  may  properly  be  appointed. i^ 
But  the  inlidelity  or  misconduct  of  some,  or  all,  of  tlie 
trust«^s  or  managers.  alTords  no  grouud  for  taking  away 
the  rights  of  the  shareholders  who  constitute  the  company, 
either  by  di-ssolving  it,  or  taking  away  its  management, 
and  placing  it  iu  tbe  hands  of  au  officer  of  the  court;  ^  in 
such  case,  the  principles  of  preventive  justice  go  no  far- 
ther than  to  enjoin  the  misconduct,  or  to  remove  the  un- 
faithful ofHcer.^^    The  proceeding  to  appoint  a  receiver 
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for  the  purpose  of  fiecuriuf;  the  application  of  tlio  revenues 
and  net  prolits  of  tbo  curporatu  busiuess,  to  the  satisfac- 
tion of  a  judgment  creditor,  in  usually  a  mutter  of  statu- 
tory reguhition.^^  After  the  cruditur  han  establislied  Ids 
claim  l)y  a  judgment  at  law,  aud  executiuu  in  reiuruv«l  iu 
whole  or  in  jiurt  unsatisiied,  he  may  tile  a  bill  ou  beliulf  of 
himself  aud  other  creditors,  against  the  eor|H>ratLou  aud 
ItH  delimjuent  Rtookhuiders,  for  an  account  of  the  assets 
and  the  np}K>iutmeut  of  u  receivt^r.^^ 

1    Hbtttt  r.  CoutnU  Ruilw.  Co.  IH  M<1. 193. 

3  See  Att.-Ocii.  r.  Iuh.  Co.  4  PalfTo.  '*24;  Empire  City  Bniik  Case.  18 
N.  V.  i!w;  I'toplo  r.  Albany  ttp.  li.  K.  Co.  M  Isiirb.  344;  7  Abli.  IT.  N. 
B.  2v».");  J»cnir;l  It.  U.  Co.  e.  I\iuiw-.t«).i  etc.  U.  R.  Co.  "J^  X. .».  i:q.3:»; 
DaiiQTHr.  Molutosli,  2:i  ISurU.  A  1;  Cuviiiiartoii  Dr<iwL>ri(l;;«' Co.  r.  i!»li<'P' 
licrtl.21  lluw.  IL';  liaiik  Coiuia'rs  r.  C\ntr;il  Uuuk.  5  U.  I.  IJ;  Ireland 
r.  Nii-lioL«.  Ui  How.  I'r.  2Ji.  Oa  wiiost;  nppi.cati(>:i apiiuititcil :  mv  Kiru- 
ball  0.  iluotlburu.  aj  Micii.  lu ;  Ki-uutuy  r.  St.  i'aul  cic.  IL  It.  Co. ::  Dili. 
448. 

3  LawTfiifP  r.  Oi-eenwich  Fire  Ins.  Co.  1  Pai^e.  587;  Conro  ».  Tort 
Uuury  Iron  Co.  4  How.  I'r.  l(i.i. 

4  ro<lmoro  r.  Giinulu'^.  ft  Sim.  485;  WlllLs  p.  CorllcM,  3  Edw.  Cb.  281; 
Orphan  Ai>yluui  r.  UeCaru*o.  1  Hopk.  CU.  429. 

ft  Saiiilfonl  r.  Sinclair.  R  Palsro.  373:  Couro  v.  Port  Henry  Iron  Co. 
12  Uarb.  T,;  Gibbons  o.  Muiuwana^,  u  Sim.  77. 

ti  Stevens  r.  Davison.  \H  Gmtt.  RP;  Ohio  otc.  R.  R.  Co.  v.  Davis,  23 
Inil.  A'tJ;  Newtll  v.  Siaiiii.4J  Vt.  :.').>;  Meyer  o.  .Joluuitou. 53  ALo.  237; 
Cowdrcy  c.  Gulv«i»toii  elv.  II.  R.  Co.  i)3  U.  8.  3.V2. 

7  Frliii*  r.  Chard  Railw.  1 1  Hare.  241 ;  21  Eng.  L.  A  Eq.  63.  The  reg- 
ularity of  tlio  aiii»ointnienCor  u  receiver  cannot  l)oqne8tlonedcollater* 
ally,  hyiiny  o:uti'ti'ibaiu:l  taan  tlie  one  by  which  be  was  appomted: 
Ra.HKell  r.  Exist  Aw^,  Railw.  Co.  3  Macu.  A  G.  IM;  Att.-Gen.  v.  Life 
Ins.  Co.  77  N.  Y.  272. 

8  ratten  c.  Accessory  Tran«»lt  Co.  13  How.  Pr.  802;  4  Abb.  Pr.235. 
Conipnro  ilvana  e.  Coventry,  ft  DoGex  M.  A  G.  911;  Oweu  v.  Hoaiaa,4 
H.  L.  Cas.  ♦I!i7. 

»    Kcan  r.  Colt.  1  HaLst.  Cb.  36ft. 

10  See  Howe  r.  Deuel,  43  Brtrb.  .W4;  Delmont ».  Erie  Railw.  Co.  55 
Id.  (i;!7;  Ncail  c.  Hill,  I  i  Cal.  14ft;  Gay  lord  r.  Fort  Wayne  etc.  R.  R.CO. 
6  liisd.  2K(i;  Itakcr  r.  Administrator  etc.  32  111.  1^, 

1 1  Iiang»  r.  Mcintosh,  23  Barb.  ftOl. 

12  Rucriles  r.  Southern  Minn.  R.  R.  Co.  17  Int.  Rev,  Rec.  29.  Conh 
pare  He  llumniei-smiih  Town  Hali  Co.  Law  R.(}  Ch.Div.  112. 

13  Waterbury  r.  Merchants'  Un.  Ex.  Co.  50  Barb.  157. 

14  Waterbury  r.  Merchants*  Un.  Ex.  Co.  50  Barb.  157.  Coraparft 
FeatherMlouo  r.  Cooke,  Law  K.  la  Eq.  2i<8;  Samuel  r.  HoUaUay.  Woolw. 
400. 

15  See  Covington  Drawbridcre  Co.  o.  Shepherd.  21  How.  112;  Mann 
r.  Pentz.  3  N.  V.  41ft:  Atlas  Bank  v.  Nahant  Bank,  23  Pick.480;  Bartlett 
V.  Di-rw.  00  Barb.  048;  4  Lans.  444;  57  M.  Y.  687;  Osgood  v.  Maguire.lil 
ld.»24,&a. 
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Ifi  Artier  «.  MUwaakee  etc.  Mannf.  Co.  13  W!^.  57;  Warrt  v.  Mannf. 
Co.  16  Couii.  693:  Wood  v.  Dnunnier,  3  Mas.  (C.  C.)  S0;5;  Griffith  v. 
]Ian-iUa,7:i  N.  Y.  611;  Barrlettv.  Drew,  57  id.  5S7.  Compare  (  Ilnch 
r.  Soutli  Side  U.  li.  Co.  4  Thomp.  &  C.  2:4;  1  Hiiii,  636;  Galwey  v.  Sugar 
Ref.  Co.  96  Barb.  256;  13  Abb.  JPr.  211 ;  Mllia  v.  Stewart,  62  Barb.  444. 

§  173.  TVho  may  be  appointed  receiver.— A  re- 
ceiver sbould  be  a  strictly  disiuterested  person,  of  unim* 
][)eaciiable  honor  and  integrity,  possensed  of  sufficient 
knowledge  and  ability  to  discbarge  bi8  duties  properly.^ 
Au  officer  or  stockholder  of  an  insolvent  corporation  i% 
not  a  proper  person  to  be  appointed  its  receiver.2  But  on 
a  vulunuiry  dissolution  of  a  corporation,  its  officers  or 
Btockbolders  may  be  appointee!  receivers.^  As  a  general 
rule,  a  trustee  will  not  be  appointed  a  receiver,  if  any 
other  can  be  procured.^  And  the  attorney  in  the  cause  is 
abHohitely  disqualitied  from  holding  the  position.^ 

1  Pripit  V.  Chard  Railw.  11  Hare,  241;  21  Eug.  L.  A  Eq.53;  Smith 
9,  Stage  Co.  18  Abb  Pr.  41!) ;  28  Uow.  Fr.  208;  Freeholders  v.  Sute 
Bank.  28  N.  J.  £q.  166. 

2  Art.-Geii.  V.  J-aiik  of  Columbia,  1  Paige,  511;  4  Wend.  588;  Bank 
of  Muui-oe  V,  Scheriuerlioru.  1  Clarke  Ch.  3ui>. 

3  Matter  of  Eagle  Iron  Works,  8  Taige,  385;  Matter  of  Bowery 
Bauk.  5  Abb.  i>r.  4io:  16  How.  Pr.  56. 

4  Button  p.  Jones,  15  Ves.  584. 
ft    Baker  r.  Backus,  32  111.  79. 

§  174.  Functiona  of  receiver.— The  receiver  is  the 
officer  of  the  court  appointing  him,^  and  his  possession  is 
tlio  possession  of  the  court.2  He  is  entitled  to  the  protec- 
tion of  the  court  while  in  the  proper  discharge  of  his  duty,* 
and  iM^rsons  interfering  with  him  are  guilty  of  contempt  of 
coart.^  The  receiver  of  an  insolvent  corporation  repre- 
sents not  only  the  company,^  but  also  the  creditors  and 
stockholders; 9  and  in  his  character  as  trustee  for  the  lat* 
ter,  he  may  disaffirm  and  maintain  an  action  as  receiver 
to  set  aside  illegal  or  fraudulent  transfers  of  the  property 
of  the  corporation  made  by  its  agents  or  officers,  or  to  re- 
cover its  funds  or  securities  invested  or  misapplied.*^  But 
lie  hn»  no  greater  rights  than  the  corporation  he  represents, 
and  lie  cannot  imi)each  or  disaffirm  its  lawful  and  author- 
ized acts.<}  The  receiver  of  a  national  bank  duly  appoint- 
ed is  an  officer  of  the  United  Rtatea.^ 
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1  Van  Rennelaer  r.  Emeir.  9  How.  Pr.  139;  Yermont  etc.  R.  R.  Go. 
r.  Vt.  etc.  R.  R.  Co.  4«  Vt.  7.ii;  Uossr.  Williams.  1 1  Holsk.  410;  Battle  v. 
DavU.  m  No.  Car.  252;  EUicott  v.  Warford.  4  MO.  8U. 

2  Beverly  r.  Brookc.4  Qratt.  187:  Llbbjr  r.  RoM»knins,M Barb. 202; 
Deiany  v.  Maiufleld.  1  Uogaa,2J4;  Albany  City  Baukv.  Sclieruierlioni, 
fl  Paige.  S7J. 

5  Parker  v.  Browning,  8  Patge.  388;  Newell  r.  Smith,  4<)  Vt.  3SS. 

4  Clark  v.  Blnhiger.  1 1  .lones  A  S.  ll!«,  344;  Matter  of  Woren  Tape 
Skirt  Co.  IJ  Uuii,  1 11;  Yenuout  etc.  R.  R.  Co.  v.  Yt.  etc  R.  K.  Co.  46  \  t. 
792. 

6  Bell  9.  Shlbley.  33  Barb.  6!0;  New  Orleana  Gaa  Light  Co.  v.  Ben- 
nett.ttLa.  AI1.4A7. 

8  Qlllet  V.  Moody,  3  N.  T.  47!i;  ami  nee  Atchlmn  v.  I>avidsoD,2  Ptam« 
(Wis.)  48;  Lafayette  Itauk  r.  Buckiiigliam.  12  Ohio  St.  419. 

7  Att.-Oen.  r.  Ufe  Iiu.  Co.  77  N.  T.  'ITi;  and  see  Yan  Cott  v.  Vsd 
Brunt.  2  Abb.  N.  C.  283. 

8  Devpmlorf  r.  Beanlsley.33  Barb.fiM:  Hyder.  Lyn<le,4  N.  T.3H7; 
and  see  Muise  v.  Chaunuui,  24  Oa.24U;  Sallord  «.  People,  86 111.658;  Liu* 
coin  r.  Fitch.  42  Mo.  466. 

0  Plattv.  Beach,  2  Ben.  303. 

§  175.  Rights  ax^d  duties  of  receiver.— The  general 
rights  and  duties  of  a  receiver  are  derived  from  tlie  onler 
appointing  liim,  and  the  course  and  practice  of  the  court.^ 
It  is  his  duty  to  act  in  all  things  with  a  view  to  the  equit- 
able  rights  of  the  parties  interested,  and  to  protect  tbe 
property  intrusted  to  him  to  tlie  beat  of  his  ability.*  In 
case  of  doubt  he  should  obtain  the  direction  of  the  court.' 
In  equity,  the  receiver  becomes  vested  witli  the  power  to 
possess  himself  of  the  personal  property  covered  by  the 
receivership  without  the  nece.ssity  of  an  aHsigniaent;* 
tliough  it  may  be  otherwise  at  law.^  The  order  of  appoint- 
ment is  per  se  a  sequestration,  conferring  upon  the  receiver 
the  necessary  means  of  enforcing  his  riglits.<^  But  real 
estate  becomes  vested  in  the  receiver  only  by  virtue  of  a 
conveyance  to  him.?  An  assignment  to  a  receiver  i)su«os 
the  rights  and  property  of  the  corporation  precisely  in  the 
same  i)light  and  condition,  and  subject  to  the  same  equi- 
ties, as  they  were  held  by  the  corporation.^  By  virtue  of 
their  general  powers,  receivers  have  authority  to  sue  for  all 
moneys  due  the  corporation,  and  for  all  property  improp- 
erly disposed  of  in  violation  of  the  rights  of  either  <Tecl- 
itors  or  stockholders,  for  the  purpose  of  paying  the  debts 
and  dividing  the  surplus,  if  any,  among  the  stockholders.* 
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The  duty  of  calling  in  the  unpaid  stock  to  discbarge  debts, 
devolves  upon  tlie  receiver. i<^  He  may  be  allowed  to  com- 
promise disputed  claims  against  the  company,  or  to  submit 
tliem  to  arbitration.^^  But  he  cannot  waive  a  defense,^ 
nor  allow  a  claim  against  a  corporation  which  could 
not  have  been  recovered  against  it,  either  at  law  or  in 
equity.^*  He  is  the  proper  person  to  bring  a  suit  to  en- 
force payment  of  a  debt  duo  the  company, I'l  and  he  can 
sue  for  torts  committed  before  his  appointment. ^^  And  he 
may  maintain  an  action  outside  the  jurisdiction  of  the 
court  which  appointed  him.^^  He  should  make  all  the 
assignments  and  do  all  lawful  acts  in  his  own  name,  and 
not  in  the  name  or  under  the  seal  of  the  corporation.  ^^  As 
it  resi>ects  the  disxK)sition  of  money  in  his  hands,  it  is  simply 
his  duty  to  pay  nothing  out  without  an  order  of  the  court  ;^> 
and  he  should  see  that  every  item  of  expenditure  was 
fully  justified  by  the  order.^*  The  mere  possession  by  re- 
ceivers of  the  obligations  of  the  company,  will  not  dis- 
charge them.'^^'  Irregularities  in  the  appointment  of  a  re> 
ceiver  cannot  be  shown  to  impeach  his  title  to  the  corpo- 
rate assets;  ^^  and  they  constitute  no  ground  of  defense  to 
an  action  brought  by  him  on  a  note  owned  by  the  corpora- 
tion.** 

1  Verplanck  v.  Mercantile  Ins.  Co.  2  Paige,  438;  1  Edw.  Ch.  84:  Sey* 
mour  V,  Wilsou,  16  Barb.  294. 

2  Idrllngs  v.  Bruen,  4  Sand.  Cb.  417:  Ck>re7  r.  Long,  12  Abb.  Pr.  N. 
6. 427;  Ohio  etc.  K.  B.  Co.  v.  Davia,  23  Ind.  553. 

8   Lottlmer  v.  Lord,  4  E.  D.  Smith,  183. 

4  Hatter  of  Baffle  Iron  Works,  8  Paige,  386;  Chautauqua  Co.  Bank 
V. RMfy.  l»  N.  Y. 36*;  aiKlsee Bldiock v. Mason, 26 N.  J.  £q. 30;  Fraiiey 
V.  Central  Fire  lua.  Co.  9  Phila.  21»;  Mcllvatb  v.  Sinore,  22  Minn.  391.   . 

5  Mann  v.  Pentz,  2  Sand.  Ch.  257. 

6  Batten  V.  Tallls,  5  Sand.  610. 

7  Walker  v.  White,  36  Barb.  i»2:  Chautanqua  Co.  Bank  v.  Bisley,  19 
N.  T.  329;  and  see  Slmpkins  v.  Gold  Co.  50  How.  Pr.  56. 

8  Recplver  r.  Patterson  Gas  Ught  Co.  3  Zab.  283.  Compare  Berry 
V.  Brett,6 liuaw.  637;  Ciaike  v.  Hawkins, 5 B.  L  219;  Jones o. Robinson, 
26  Barb.  310;  Colt «.  Brown,  12  Gray.  233. 

9  Osgood  r.Laytln,4SBarb.  463.  SeeOMroodv.Laytin,5Abb.Pr.N. 
8. 1;  Vail  V.  Hamilton,  20  Hun,  355. 

10  Hlzlitower  v.  Thornton,  8  Ga.  486;  and  see  Pentz  p.  Hawley,  I 
Barb.  Ch.  122.  Tlie  receiver  most  show  a  clear  legal  right  to  Institute 
And  carry  on  a  suit  against  a  stockholder,  to  recoyer  an  unpaid  sul^ 
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tniiitlon:  Chandler*.  Keith,  43  Iowa,  99.  And  see  SttUniaa  v.  Doagb- 
ert7,44Md.380. 

11  Mutter  of  Croton  Ins.  Co.  3  Barb.  Ch.  643.  Authority  to  rompro* 
raise  (ItnnaiKlH  againAt  iDdividnal  stockholders  ou  their  subRcriptioiis, 
will  nut  U3  conferred  on  a  receiver:  Chandler  v.  Brown,  77  111.  Ui. 

13  McEvers  v.  Lawrence,  Hoff.  Ch.  173. 

IS  Att.-Oen.  V.  Insurance  Co.  4  Paige,  234;  Bmns  v.  Insorance  Co.  9 
Allen.  »J£). 

14  Oillrt  V.  Falrchlkl.  4  Denlo.  80:  Nathan  r.  Whltlock,  9  Palffe,  152; 
Bank  of  Niagara  r.  .lolmsoii,  8  Wend.  04A. 

lA    Drouwer  p.  Hill,  1  Rand.  G39. 

IG  lloyt  V.  Thompson,  ft  N.  T.  320.  Compare  Barclay  v.  QulcksUT<v 
Mill.  Co.  (>  Laus.  '2.'). 

17  Iloyt  V.  ThuniiMon,  ft  N.  Y.  330. 

18  Fletcher  v.  Dodd,  1  Ves.  85.  Compare  Att.-Oen.  v.  Vi?or,  II  Ves. 
M3. 

19  Broxvn  r.  New  York  etc.  R.  It.  Co.  19  How.  Pr.  84.  As  to  aathor* 
Ity  to  sell  a.ssets:  see  Randolph  r.  iArued.  37  N.  J.  £q.  Ml. 

2U    Liqulilator  etc  r.  Brown,  21  La.  An.  248. 

21  Vermont  etc.  R.  R.  Co.  v.  Vt.  etc.  R.  R.  Co.  46  Vt.  T^;  aod  «ee 
Battershall  r.  Davis.  31  Barb.  323;  Russell  r.  £ast  Aug.  Railw.  3  Macii. 
A  U.  12ft. 

23   Case  V.  Marchand.  23  La.  An.  60. 

§  176  Oeneral  liabUitles  of  receiver.— Tn  all  mat- 
ters relating  to  the  trust  fund,  the  receiver  acta  at  liis  per- 
il.^  He  lias  a  rifrht,  at  any  time,  to  apply  to  the  court  for 
Instmctious  a«  to  liis  dutiei<  under  the  orders  of  the 
court  ;'<^  and  he  will  not  be  exonerated  from  any  loss  tbnt 
may  arise  from  liis  neglect  and  mismanagement.*  For 
bis  indiscretion  or  abuse  of  the'  fund  he  will  be  held  an- 
swerable,-* and  his  sureties  must  respond  to  any  inability 
on  his  part,  or  for  liis  delinquency  in  paying  any  untiu- 
thorized  or  unreasonable  demands.*  He  has  no  authority 
to  bring  an  action  of  ejectment  without  leave  of  the 
court ;  *  and,  as  a  general  rule,  if  he  defends  actions,  or 
does  any  other  acts  which  may  involve  tlie  estate  in  ex- 
pense, without  first  applying  to  the  court  for  leave,  it  is 
at  his  own  risk  as  to  costs."  A  receiver  appointed  to  op- 
crate  and  manage  a  railroad,  is  the  agent  of  the  power 
appointing  him.s  and,  like  all  public  agents,  be  is  lialde 
only  for  his  own  wrongful  acts  or  delinquencies,***  an*!  not 
for  acts  done  in  tlio  legitimate  business  of  the  agency.^** 
But  if  the  receivers  of  a  railroad  are,  in  fact,  commoa 
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carriers,  it  ia  no  defense  to  an  action  for  "breach  of  «Tuty 
or  oblipitiou  that  tlie^*  were  managing  tlie  ruud  as  receiv- 
ers.ii  The  atturnt'ys.  solicitors,  or  cornsi'I  of  ilie  several 
parties,  are  bound  in  duty  to  their  cl Lents  to  watcli  tlie 
proceedings  of  the  receiver,  and  to  see  tliat  Im  faithfully 
discliargeH  the  duties  of  his  trust.^'  If  he  abuse  tlie  trastf 
or  squander  the  fund,  hu  may  be  remoA'ed  or  restrained 
by  the  court.  '^'  And  wlieu  u  company  is  l»<>ing  wound  up 
voluuttirily  under  the  supervision  of  tlie  court,  tlie  liqui- 
dHt4>rs  appointed  by  the  company  may  be  removed  by 
the  court  in  its  discretion,  if,  in  view  of  all  the  circum- 
stances, their  removal  is  deemed  more  conducive  to  the 
efSuient  winding  up  of  the  company.^** 

1  Di'venrlorf  r.  Dlckeiiiiou,  31  How.  Pr.  275. 

2  CnrtlM  r.  Li*avitt.  1  Abb.  Pr.  274;  10  How.  Pr.  481;  Hatter  of  XVk 
Alleu.  37  Burl).  2J5. 

Z   lildhign  o.  Braen.  4  Sand.  Ch.  417. 

4  Matter  of  StafTord,  11  Barb.  353;  Lansing  v.  Lansing,  1  Abb,  Fr« 
N.  S. 29U:  4)  Barb,  itsl, 

5  Deveiidorf  v.  Dickenson,  21  IIow.  Pr.  275. 

6  Hatter  of  Merritt.  16  >yond.  405;  5  Paige,  125. 

7  Aiiunyuious.  6  Ves.  287;  Utlca  lua.  Co.  r.  Ljiich,  2  Barb.  Ch.  578« 

8  Ciiinp  r.  Barney.  4  Hiiu.  373. 377;  Kain  v.  Smith,  11  Id.  652;  Hop- 
kins r.  Cuuiu-U.  2  Teuu.  Ch.  3J3. 

9  HopkliiM  r.  Council.  2  Tenii.  Ch.  323. 

10  Camp  r.  Barney.  4  Umi.  373;  and  see  Cardot  r.  Barney,  63  N.  Y* 

S81. 

n  Newrll  r.  Smith.  4»  Vt.  255;  Palra  v.  Smith.  iK)  Mass.  3$)A;  Cow* 
drry  r.  Ualvi;stuu  etc.  IL  U.  Co.  i.a  U.  S.  3oi:  Be  Long  Branch  t>tc. 
B.  R.  CO.  24  N.  J.  Eai.  3H8;  Meyer  v.  Jolmi*tou,  53  Ala.  237 ;  Blumeuthal 
V.  Bnuuerd.  38  Vt.  4u2. 

13  Byckmau  r.  ParkUis,  5  Paige.  544;  Corey  r.  Long.  12  Abb.  Pr.  N. 
S.427. 

13  Blatterof  Bowery  Bonk.  5  Abb.  Pr.  415;  IGHow.  Pr.  56. 

14  Re  Marseilles  Extension  Railw.  etc.  Co.  Law  R.  4  Eq.  fi!)2.  Com* 
pare  Lottlmer  v.  Lord.  4  K.  D.  Sinlth  183;  Wiswcil  r.  Starr,  50  Me.  381; 
Morri«  v.  Tbomati,  17  UL 112;  State  v.  Claypool,  13  Ohio  St.  14. 
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CHAPTER  XIV. 
MORTOAGBS  OF   CORPORATE  PROFERTT. 

S  177.  Power  to  make. 

S  178.  What  property  lacluded  In  mortsago. 

S  179.  Mortgage  of  corporate  fnuicliises. 

S  180.  Mortgage  of  future  acquisitions. 

S  181.  Form,  execution,  etc.,  of  mortgage. 

S  182.  Power  of  a  corporation  to  talie  a  mortgage. 

k  183.  Priority  of  liens. 

S  184.  Enforcement  of  mortgage. 

-  §  177.  Power  to  make.—In  order  to  carry  out  the 
corporate  objects,  a  corj)oratiou  may  borrow  money,i  and 
may  execute  a  mortgage  uik)ii  the  cori>orato  property, 
real  and  personal,  to  secure  tlie  payment.^  So,  a  power 
to  purchase  lands  necessary  and  convenient  for  the  pros- 
Ocutiou  of  the  works  of  a  corporation,  and  to  dispose  of 
the  same,'  implies  a  power  to  mortgage  them  to  secure 
the  debts  of  the  company.*  And  a  power  to  mortgage  for 
Q  particular  purpose,  conferred  by  a  special  provision  m 
the  charter,  does  not  abridge  the  general  power  to  exe- 
cute a  mortgage  for  the  security  of  cre^litors.*  A  mort- 
gage to  secure  demands  for  materials  and  labor  in  erect- 
ing a  building,  is  valid  under  a  x^ower  to  mortgage  land  of 
the  society  for  the  purpose  of  building  thereon.^  The  de- 
fect of  lack  of  power  to  mortgage  the  cor^wrate  property 
inay  be  cured  by  subsequent  recognition  and  ratilication 
on  the  part  of  the  legislature.?  Dut  the  legislature  has 
no  power  to  confirm  the  fraudulent  sale  of  the  mortgaged 
property  of  a  corporation; 8  or  to  enact  a  law  impairing 
the  obligation  of  the  contract  between  the  mortgagors 
and  the  mortgagees.^  A  mortgage  given  by  a  corporation 
to  secure  bonajide  holders  of  its  bonds,  will  be  sustained, 
although  the  resolution  authorizing  its  execution  was 
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passed  outside  of  the  limits  of  tlio  state.  i<>  But  a  corporan 
tioii  cauuut  ])ledgc  its  own  stock  to  a  person  for  a  loan  of 
money,  and  afterwiird,  upon  the  strength  and  faith  of  the 
stock  si»  pledged,  assent  to  a  mortgage  to  another  creditor 
ui>uu  all  its  property,  to  be  lirst  appli«id  to  the  payment 
of  the  mortgage,  without  security  to  the  pledgee  of  the 
8to<:k.^^  Nor  is  the  lender  of  money  to  a  corporation  af- 
fected by  a  misappropriation  of  the  funds  by  the  offi- 
cers uf  the  corporation,  if  he  took  no  part  in  the  fraud;  ^^ 
aud  sucli  misappropriation  is  no  defense  to  an  action  for 
the  recovery  of  the  money.  *' 

I  Union  Min.  Co.  0.  Rocky  Mt.  Nat.  Bank,  2  Colo.  248:  Bcrrs  9, 
PboBDiz  Uiitss  Co.  14  Barb.  353;  Dames  v.  Outui'io  Bank,  U  N.  Y.  Va. 

3  Barry  v.  Merch.  Exchange  Co.  1  Sand.  Ch.  280;  Ricbards  v.  BIer> 
rlmark  t'tc.  K.  R.  Co.  44  N.  li.  127;  Coviuifton  v.  CovIUi;tou  etc.  Brklge 
Co.  Ill  Bu.sb,«U'.i;  Thompson  r.  Lambert.  44  Iowa,  2:]J;  Burt  v.  Uattle, 
II  Ohio  8t.  1 16;  Bridge  Co.  r.  Ocucral  Idm.  Co.  a  Md.  305;  Burr  v.  Mc- 
Donalil.  3  Gratt.  20(>:  aud  compare  Steamship  Co.  9.  Mouusey,  4  Kay  A. 
J.  733;  Re  Paceut  File  Co.  Law  R.  6  Ch.  83. 

3  Gordon  r.  Prpstou,  1  Watts,  335;  Watts*  Appeal.  78  Pa«  St.  870j 
Adaim  v.  liailroad  Co.  2  Coldw.  i»45;  Brahalu  v.  Siui  J  066, 24  Cal.  585. 

4  Gordon  r.  Preston,  1  Watts,  385:  Jackson  v.  Brown,  A  Wend.  fiOOt 
Taber  v.  Clu.  R.  R.  Co.  15  lud. 45);  &rAlli:icer  v.  Plaut,  54  Miss.  1U6. 

5  Mobile  etc.  R.  R.  Co.  p.  Talman,  15  Ala.  473 ;  A  lien  v.  Montj^omery 
B.  R.  Co.  II  M.  4J:;  ani  S33  Wright  0.  Bundy,  11  Ind.  398.  Compare 
Fairtitlu  V.  GUbeit.  2  Term  Rep.  m. 

6  Miller  r.  Chance.  3  Edw.  Ch.  S90;  and  compare  Commlssloncrt 
etc.  V.  Atlantic  etc.  R  R.  Co.  77  No.  Car.  2»;):  West  r.  Agr.  Board*  82  HI. 
205;  Aurui-a  Aj^.  etc.  Koc.  «.  Paddock,  80  id.  283. 

7  Shaw  V.  Norfolk  R.  R.  Co.  5  Gray,  162;  Portland  etc  R.  R.  Co. «. 
Kennfbcc  etc.  R.  R.  Co.  M  Me.  0:  Richards  v.  Merrimack  etc.  R.  R. 
Co.  44  N.  U.  127;  and  see  El  well  o.  Graud  St.  etc.  R.  It.  Co.  <»7  Barb.  83. 

8  White  Mt.  R.  R.  p.  White  Mt.  R.  R.  50  N.  H.  50. 

ft  Martin  r.  Somerville  Co.  3  Wall.  Jr.  206;  and  compare  Ha>T^ 
meyer  0.  Iowa  Comuy,  3  Wail.  2U4. 

10  Galveston  R.  R.  0.  Cowdrey,  11  Wall.  459. 

11  Vailr.  Hainmou,20nun.355. 

12  TborapHOu  0.  Lambert,  44  Iowa,  239. 

13  Thompson  p.  Lambert,  44  Iowa,  239. 

§  178.  What  property  included  in  mortgage^^ 
A  mortgage  of  real  estate  will  pass  all  the  fixtures  on  the 
premises.^  In  general,  the  mortgage  will  include  such 
articles  as  are  essential  to  the  use  of  the  realty,  have  been 
applied  exclusively  to  use  in  connection  with  it,  are 
necessary  for  that  porpose,  and  without  which,  or  similat 
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furtidee,  tlie  realty  would  cease  to  be  of  value.*  And  it 
bas  been  held  that  the  rolling-stock  of  railways,*  mils, 
ties,  chairs,  spikes,  and  all  other  property  brought  upon 
the  realty,  if  intended  to  be  attached  thereto,  are  corernl 
by  a  railway  mortgage,  even  in  the  absence  of  a  statute 
upon  the  snlijoct.'*  But  other  cases  hold  t  hat  the  mllin<if' 
stock  of  a  ndlroad  must  be  reganled  us  chattels,  wUii-U 
have  not  lost  their  distinctive  character  }is  perHonnlry,  by 
being  affixed  to,  and  inroriK>rate<l  with,  the  reulty.^*  In 
many  of  thu  states,  thu  question  hais  been  settled  by  stat-^ 
ntory  provisions  ou  the  subject. ^  A  mortgiige  given  by  a 
railway  company  on  its  real  estate,  ou;;inos,  cans  shops, 
tools,  etc.,  '*  and  uU  other  personal  property  in  any  way 
belonging  to  the  railroad  of  said  company,"  does  not 
include  canal-boats  owned  by  the  company,  and  used  and 
run  by  it  in  connection  with  the  railroad,  but  beyond  its 
terminusJ  So,  lands  acciuired  by  a  railroad  company, 
and  lying  outside  of  the  legal  limits  of  the  railroad  track 
and  branches,  not  used  for  shops,  ilepots,  stations,  or 
other  legitimate  purposes  of  the  comjiany,  are  not  within 
the  description  of  a  mortgage  conveying,  in  general 
terms,  the  railway  and  its  appurtenances.* 

1  Wlnslow  V.  Merchants'  Ins.  Co.  4  Met.  306;  Soedeker  «.  Warring, 
13  N.  Y.  1 :0i  Corliss  v.  Yau  Sagin,  29  Ale.  115;  Meux  v.  Jacobs'  Law  R. 
7  U.  L.  Cas.  4Jl ;  IJ  Euj.  R.  14. 

2  Dond  r.  CoIkO,  71  No.  Car.  97:  and  see  PhUllus  «.  WInslow,  IB  B. 
Moti.  4Jl;  Guor.  TiUo-water  Canal  Co.  24  How.  257.  Comi>are  lIcBca 
V.  Cent.  Nac.  Bank,  tiu  N.  Y.  4oiU. 

3  Stato  V.  North  Cent.  Rallw.  Co.  18  Mel.  193;  Corey  r.  Plttsbnrsh 
etc.  R.  U.  Vo.  a  I'hila.  17.i;  Titii;»  r.  8iiaielu)er,  27  III.  A6l\  and 
compare  Plymouth  U.  R.  Co.  v.  Colcwcll,  8:)  Pa.  SU  33J;  iUiili-uail  Cu. 
V.  I::iizai>cthtu\vu,  IJ  iliuh,  2J3;  Morrill  v.  Noye:),  5J  Mo.  4.Ki. 

4  Palmer  r,  Forbos,  23  111.  801 ;  and  soo  Minnesota  Co.  v.  St.  Panl 
Co.  2  Wuil.  (>0.i:  Rail.-oad  Co.  v.  James,  G  id.  Vhi\  United  St.iius  v.  Kvv 
Orleans  It.  U.  12  id.  3oJ;  Putlaii  v.  Ciii.  etc.  It.  R.  Co.  4  i^a^s.  35:  Srott 
V.  CliiitO!!  etc  R.  it.  Co.  U  id.  hiJ;  Farmerii*  Loan  utc  Co.  r.  St.  JoiMJph 
etc.  R.  R.  Co.  3  Dill.  41^. 

5  Williamson  r.  N^w  Jersey  etc.  R.  R.  Co.  29  N.  J.  Eq.  311;  Hoyls 
r.  Plattsburgli  cic.  U.  R.  Co.  64  N.  Y.  314,  rcverslnj<  H.  C.  fd  Uarb.  «; 
Howo r.  Fret* man,  14  (iray,  6oii;  ]*aclf.  U.  R.  Co.  v. CassCoimty.  63  31o. 
17;  Hmtoii  etc.  R.  R.  ('o.  r.  Giiniure,  37  N.  11. 410;  Pierco  v.  Eiiiery,  ^'2 
id.  4.N.i;  Cou  r.  I'olamuiui  etc.  R.  R.  Co.  10  OUlo  St.  372;  lUudall  v. 
£lwell..UN.  Y.  6J1. 

6  See  S  17U.  antf.  In  New  York,  it  Is  not  necessary  to  (lie  as  s 
^iiatsei  mortgaifo  any  murttfatfe  executed  by  a  Railway  comyauy  uyoo 
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real  and  p^moiial  property,  an<t  r^cortleil  as  a  mortgaffe  of  r^al  entato 
in  each  coauty  tbroutfb  wbieh  the  railroad  ezteu<U.  Laws  of  186»,  oil. 
773;  anrlBf^eBenjainmr.  Elmira  etc.  R.  R.  Co.  64  N.  Y.  l»75.  RoUlnff 
stock  Is  personal  property  In  lexas— Tex.  Const,  art.  x, «  4;  In  West 
Virginia- W.  Va.  Const,  art.  xl,  S  8;  In  Missouri— Mo.  Const.  S  16,  art. 
zli;  inintnols— in.  Const,  art.  xl,  S  10;  in  Nehrasluv— Neb.  Const,  art. 
XI.  8  J;  seeCal.  Civ.  Code,  $$  2DW,  2151,  im\;  Iowa  Code,  Sli  12a4, 1285: 
Conn.  Pub.  Acts.  lR77.rhap..')A;  Dakota,  Rev.Cod^.  1877. p. 304;  Stat.  3i» 
A  »  Vict.  chap.  60;  Blackmore  v.  Tates  I<aw  K.  2  £x.  226.  - 

7  Parish  9.  Wheeler,  22  N.  T.  494. 

8  Seymour  «.  Ballroacl  Co.  25  Barb.  285;  ElOridge  «.  Smith,  34  Vt. 

4BI. 

§  179    Mortgage  of  oorporate  franchise8.~Witb-» 
out  some  positive  provision  of  the  law  allowing  it,  a 
corporation  cannot  mortgage  its  franchises,!  and  it  lias 
been  eveu  held  that,  without  such  provision,  it  cannot 
mortgage  either  its  tolls,  or  such  real  estate  as  is  neces- 
sary for  the  enjoyment  of  its  corporate  franchises.''^    It  is 
clear  that  a  corporation  has  no  right  to  sell  or  assign  its 
fnnchise  to  be  a  corporation,  either  in  wliole  or  in  part, 
unless  authorized  by  law.8    But  a  state  h>gislatiire  may 
authorize  a  corporation  to  mortgage  its  franchise;^  and  a 
mortgage  of  a  franchise  without  the  authority  of  the 
legislature,  may  be  ratified.''  So,  if  the  legislature  assume 
to  give  the  authority,  and  money  has  been  loaned  on  the 
faith  of  a  mortgage  made  under  the  apparent  gmut  of 
p«»wer,  the  courts  will  hesitate  to  withhold  their  ai<l  to* 
enforce  payment,  on  the  ground  that  the  law  was  uncon- 
stitutional.^   But   authority  to  a  railway   company   to 
mortgage  ito  "road,  income,  and  other  property,**  confers 
no  authority  to  mortgage  its  franchises  ;7  though  it  does 
include  a  power  to  make  a  deed  of  trust  in  the  nature  of 
a  mortgage.8    A  mortgage  given  to  the  state,  by  authority 
of  the  legislature,  on  '*  roads,  lands,  and  franchises,'*  by 
foreclosure,  pasi^es  all  the  franchises,  including  the  right 
to  be  a  corporation.^    And  a  mortgage  given,  by  legisla- 
tive authority,  upon  a  railroad  not  completed  at  the  time 
the  mortgage  was  executed,  in  terms  conveying  the  fran- 
chise of  the  company,  and  all  property  to  be  acquired, 
and  describing  the  road  as  then  projected,  covers  the  road- 
BooHX  CoBP.— 98. 
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as  built,  notwithstandiDj^  a  change  of  route. ^^  When  a 
railroad  company  mortgages  its  road  and  appurtenances, 
and  also  its  franchise,  it  is  not  to  be  understood  as  con- 
yeying  its  corporate  existence,  but  only  the  franchise 
necessary  to  make  the  conveyance  productive  and  bene- 
ficial to  the  grantees,  u 

1  Sosqaehaima  Canal  Go  v,  Bonham,  9  Watts  ft  8. 27;  Commonw. 
V.  Smitb,  10  AlJen,  448;  Stewartv.  Jones,  40Mo.  140;  Daniels  r.  Hart, 
lis  Mass.  M3;  Carpenter  v.  Black  Hawk  Gold  Miu.  Co.  65  N.  Y.  43. 
Compare  Meyer  v.  Johnson,  63  Ala.  824;  Kennebec  etc  B.  B.  Co.  v. 
Portlaua  etc.  B.  B.  Co.  SO  Me.  2S. 

2  8teiner*8  Appeal,  27  Pa.  St.  313:  and  see  Beaston  v.  Farmeis' 
Bank,  12  Peters,  102:  Black  v.  Del.  etc.  Co.  22  K.  J.  £q.  399;  Coe  v. 
Columbus  etc.  B.  B.  Co.  10  Ohio  8t.  372. 

3  Wood  V.  Bedford  B.  B.  Co.  8  Phlla.  94;  York  etc.  B.  B.  Co  v. 
Wlnans,  17  How. 39:  Hallo.  Sullivan  B.  B.  Co.  II  Law  R,N.  S.  188:  3 
Bedf.  Bailw.  Cas.  621;  Middlesex  B.  B.  Co.v.  Boston  etc.  B.  B.  Co.  lU 
Mass.  347. 

4  East  Boston  Freight  B.  B.  Co  «.  East.  B.  B.  Co.  13  Allen,  423: 
State  V.  Morgan,  28  La.  An.  482;  Atkinson  v.  Marietta  etc.  B.  B.  Co.  IS 
Ohio  St.  21 ;  McAllister  «.  Plant,  64  Miss.  106;  Pierce  «.  MUwaukeo  ete. 
B.  B.  Co.  24  Wis.  651. 

6  Shaw  V.  Norfolk  B.  B.  Go.  ft  Grayi  162;  Bichards  v.  Meirlmack 
etc.  B.  B.  44  N.  H.  127. 

•  City  of  Covington  v.  Cot.  ete.  Bridge  Co.  10  Bush,  69. 

7  Pullan  V.  Cin.  etc.  B.  B.  Co.  4  Biss.  36. 

8  Piillan  p.  Cin.  etc.  B.  B.  Co.  4  Biss.  35;  and  compare  Coe  «.  John* 
ion,  18  Ind.  218;  White  Water  Valley  Canal  Co.  v,  VaUtttte,21  How.  414. 

9  St.  Paul  etc.  B.  B.  Co. «.  Parcher,  14  Minn.  297. 

10  Elwell  0.  Grand  St.  etc.  B.  B.  Co.67  Barb.  83.  Compare  Baadolpli 
«.  N.  J.  etc.  B.  B.  Co.  28N.  J.  £q.  49. 

11  Eldrldge  v.  Smith,  34  Yt  484.  See  Bardstown  etc  B.  R.  Co.  «. 
Metcalf ,  4  Met.  (Ky.)  199;  Butler  v.  Bahm,  4(>  Md.  647 ;  Coneiana  v.  Cltl- 
cens'  Gas  Light  Co.  61  Barb.  60;  Hays  v.  Ottawa  etc.  B.  K.  Co.  61  IIL 
422;  Smith  v.  St.  Louis  etc.  Ins.  Co.  2  Teuu.  Ch.  727;  Phillips  v.  Wins- 
low,  18  B.  Mou.  431 ;  Gardner  9.  London  etc.  Bailw.  Co.  Law  B.  2  Ch.  aOL 

§  180.  Mortgage  of  future  acquisitions.— A  corpo- 
ration may  mortgage  as  security  not  only  the  then-acquir- 
ed property,  but  also  after-acquired  property,  requisite  for 
the  exercise  of  the  corporate  f  ranchises.^  A  railway  com- 
pany may  mortgage  future  net  earnings  to  secure  the 
interest  on  its  bonds  ;^  and  in  order  to  secure  the  debts  of 
contractors  for  building  its  road,  it  may  give  a  lien  upon 
the  moneys  to  arise  from  the  sale  of  its  surplus  lands.* 
A  mortgage  on  a  ditch  or  flume  in  process  of  construction 
was  held  to  cover  all  improvements  or  fixtures  then  on  the 


287  MOBTGAOBS  OF  GOBPOitATB  PBOPEBTT.         §  180 

line  located  for  the  flume,  as  well  as  those  which  might 
thereafter  be  pat  thereon.^  A  mortgage  given  by  a  rail- 
way company  upon  its  railroad,  with  the  lands,  tracks, 
buildings,  privileges,  and  franchises,  "togotlicr  with  all 
the  locomotives,  tenders,  cars,  carriages,  tools,  and  ma- 
chinery owned,  or  thereafter  to  be  owned,  by  the  company, 
or  in  any  way  belonging  to  or  appertaining  to  said  road, 
and  to  be  used  thereon,"  is  valid  in  equity,  in  respect  to 
'subsequent ly-acquired  property.*  Future  calls  cannot  be 
mortgaged;  ^  but  under  a  power  to  **  pledge,  mortgage,  or 
cliarge  the  works,  hereditaments,  plant,  property,  and 
effects  of  the  company,*'  in  order  to  secure  money  bor- 
rowed, the  proceeds  of  a  call  already  made,  but  not  paid, 
may  be  charged  J  The  rights  of  a  mortgagee  under  a  mort- 
gage of  after-acquired  property  are  subject  to  such  liens 
as  attach  to  the  property  when  it  comes  into  the  hands 
of  the  mortgagor;  ^  and,  therefore,  if  a  sale  of  property  to 
the  mortgagor  has  been  fraudulently  induced,  tbe  right  of 
the  seller  to  avoid  the  sale  and  recover  the  property  is 
superior  to  any  rights  of  mortgagees;  ^  but  it  is  otherwise 
of  a  vendor's  lien.^^  In  the  absence  of  an  agreement  to 
the  contrary,  the  mortgagor  is  generally  entitled  to  the 
earnings  and  profits  of  the  mortgaged  property  until  some 
action  by  the  mortgagee;  ^^  but  the  parties  may  agree  in 
the  mortgage  that  such  income  shall  be  held  in  equity  by 
the  mortgagee,^  in  which  case  the  income,  whenever 
received,  is  operated  upon  by  the  mortgage,  and  the 
party  receiving  it  holds  it  in  trust  for  whoever  is  in 
equity  entitled  to  it.^  A  mortgage  of  its  property  made 
by  a  corporation  to  secure  future  advances  is  not  invalid 
upon  that  account.  ^^  And  one  of  several  consolidat- 
ing railroad  companies  may  mortgage  its  property  to 
secure  its  own  debts,  even  after  consolidation.  ^^  • 

1  Phllii.  etc.  R.  R.  Co.  r.  Woelper,  64 Pa.  St.  866;  Coe  v.  McBrown,  23 
Inn.  2Si:  Pierre  r.  Emery.  32  N.  U.  4IM:  Stevens  v.  Watson,  4  Abb.  Ct. 
▲pp.  Wi;  8Uaw.  v.  i>..i,  S;.)  U.  S.  10, 15;  Blouuier  v.  Luluu  Coal  etc.  Co. 
Law  B.  16  Eq.  383;  WUUnJc «.  Andrews,  16  C.  L.  (Ir.)  201. 

2  State  V.  North  Cent.  B.  B.  Co.  18  Md.  193;  Dunluua  v.  Isett,  1ft 
Iowa,2b4. 
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I  Gftrdner  v.  London  etc.  Batlw.  Co.  Law  B.  \  Cb.  201. 

4  Union  etc  Co. «.  Murnby  ete.  Co.  22  CaL  620 ;  and  see  New  Qrletui 
Nat.  Bank  v.  Baymoud*  2J  La.  An.  i^. 

ft  Benjamin  v.  Elmlra  etc.  B.  B.  Co.  49  Barb.  441 :  and  see  Henshaw 
9,  Bank  etc.  10  Gray,  6ti8;  rbllUps  «.  Wimlow,  18  IS.  Men.  431:  Howe 
V.  Freeman,  14  Uray.ftwi;  'Wlilink  v.  BauM-lns  Co.  8  Green  Ch.  ST7; 
Pblla. etc. B. K. Co. «. Woclpcr. U Pa. 8t. 36oT3 Am. B. .v;6.  Compare 
Fanners*  etc.  Trust  Co.  r.  Commercial  Bank.  15  Wis.  424;  City  of  Bath 
r.  lIlller.A3Me.lu»;  Dralucrd  «.  i'eck,  S4  Vt.  4Si6:  Stevens  e.  Buffalo 
etc.  B.  B.  Co.  43  How.  Vt.  104. 

6  Bank  of  flontb  Anstrallav.  Abraliams,  Law  B.  6  P.  C.  265 ;  Be  Brit* 
Isb  etc.  Fire  Araoc.  Co.  4  DeUez  J.  A  b.  407;  Be  Sankey  Brook  Coal 
Co.  Law  B.  10  £q.  881.  * 

7  Be  Sankey  Brook  Coal  Co.  Law  B.  10  Eq.  881 . 

8  Scott  r.  Bailroad  Co.  6  Bias.  AM;  United  States  v.  New  Orleaoi 
B.  B.  Co.  12  Wail.  8b2. 

9  WlUlamaon  V.  Bailroad  Co.  29  N.  J.  Eq.  811. 

10  Pierce  v.  SlUwaukee  etc  B.  B.  Co.  24  Wis.  A51;  and  see  Sbortt. 
Battle.  6i  Ala.  4M. 

11  rnUan  e.  Cln.  etc.  B.  B.  Co.  A  Bias.  237;  Gllman  r.  111.  etc  TeL 
Co.  01  U.  S.  603;  lilaa.  etc.  BaUw.  Co.  v.  U.  S.  Express  Co.  61  BL  M; 
Cliy  Bank  v.  TalUnan.  81  Barb.  201. 

12  Tullan  V.  Cln.  etc.  B.  B.  Co.  5  Blss.  237. 

13  Pttllan  V,  Cln.  ete.  B.  B.  Co.  5  Bias.  237. 

14  Conard  r.  Atlantic  Iuh.  Cu.  1  Peters,  336;  Crewer  etc.  HIn.  Cc  v. 
William:!,  14  Week  It.  441;  14  L.  T.  N.  S.  98;  and  see  Alex.  Sav.  last.  s. 
Tbomas.  2J  Gratt.  4d3. 

15  Wright  V.  Bandy,  11  Ind.  896. 

§  131.  Form,  ezecutioii,  eto^  of  mortgage.  ~  A 
trust  deed  to  secure  the  payment  of  a  debt,  and  contain- 
ing a  power  of  sale,  is  but  a  mortgage;  ^  and  it  is  usual  in 
tbe  United  States  to  call  the  instrument  '*  a  deed  of  trnst 
or  mortgage,"  and  its  form  may  be  tliat  of  either.^  Where 
tbe  instrument  describes  the  property  at  first  in  general 
terms,  and  afterward  describes  particularly  each  thing 
mortgaged,  the  latter  will  control  the  former  if  there  be 
repugnancy.'  In  the  esecution  of  a  mortgage  by  a  cor- 
poration, statutory  requirements  must  be  complied  with,^ 
and  the  mortgage  must  be  executed  in  conformity  with 
the  by-laws  of  the  company,  if  any  exist  upon  the  sub- 
ject.6  A  chattel  mortgage  executed  on  behalf  of  a  com- 
pany by  its  president,  and  sealed  with  his  individual  seal, 
may  be  treated  as  the  simple  contract  of  the  company,  if 
a  seal  is  not  requisite  to  the  validity  of  the  mortgage;* 
Otherwise,  if  the  corporate  seal  be  necessary  to  its  valid* 


2f9       KOBTGAGBS  OF  COBFOBATE  PBOPEBTY.    §  182 

ity."  A  mortgage  executed  and  acknowledged  by  the 
directors  of  a  company  who  were  present,  the  corporation 
seal  being  duly  affixed,  was  held  to  be  good.  ^  There  must 
be  a  delivery  of  the  mortgage,  and  an  acceptance  by  the 
mortgagee.^  And  the  fact  that  a  mortgage  was  acknowl- 
edged or  proved  does  not  raise  a  conclusive  presumption 
that  it  Lad  been  delivered. ^^ 

1  LAwrence  r.  Farmers'  Loan  etc.  Co.  13  N.  T.  200, 642 :  Bennet  v. 
Union  Bank,  5  Uunipb.  612.  See  Wllmer  r.  Atlanta  etc.  Railw.  Co.  2 
Woods,  447. 

2  Coe  V.  yicBvovm,  22  Ind.  252;  Canal  Co.  v,  YaUette,  21  Uow  414: 
PnUan  r.  Cln.  etc.  B.  K.  Co.  4  Diss.  35. 

3  Pnllan  v.  Cin.  etc.  R.  R.  Co.  4  Blss.  K. 

4  Amerman  r.  Wiles,  24  N.  J.  Eq.  13;  Hunt  v,  BulloclL,  23  111.  S20; 
and  see  Ue  Patent  Fiio  Co.  Law  R.  6  CI).  83. 

5  Gordon  r.  Preston.  I  Watts,  365. 

6  Sherman  r.  Fitch,  08  Mass.  89. 

7  Shorman  v.  Fitch,  98  Mass.  59;  Richardson  r.  Scott  River  etc.  Co. 
83  CaL  ioO. 

8  Gordon  v.  Preston,  1  Watts,  38.5. 

9  Soe  Rtngsburyv.  Bum  Ide,  58  111.  310;  II  Am.  R.C7;  Ilawkesv. 
Pike.  lU.)  Mass.doO;  7  Am.  R.  554;  Freeman  v.  Peay,  23  Ark.  439. 

10    Bell  V.  Farmers'  Bank,  11  Bush,  34;  21  Am.  R.  205. 

§  X82.  Fo'virer  of  a  corporation  to  take  a  mort- 
gage.— A  banking  company  empowered  by  its  charter  to 
hold  land  mortgaged  to  it  by  way  of  security,  may  take  a 
deed  of  land  in  trust  to  secure  just  debts  due  the  com- 
pany; ^  and  if  the  deed  also  secures  other  debts  which  are 
Tolcl,  the  trust  will  fail  as  to  them,  but  will  be  a  valid 
security  for  the  valid  debts.^  Under  a  general  authority 
tu  take  tolls,  a  bridge  company  may  appoint  a  toll  col- 
lector, and  take  his  mortgage  as  security  for  the  payment 
of  all  toll-money  collected  by  him.<  If  a  corporation  pur- 
chases property  without  authority,  and  sells  tlie  same, 
and  takes  a  mortgage  on  it  as  security,  it  cannot  refuse 
to  apply  payments  made  on  the  mortgage  by  reason  of 
its  want  of  authority.^  A  bank,  unless  restrained  by  its 
charter,  may  take  a  mortgage  to  secure  anticipated  liabili- 
ties, as  well  as  those  existing  at  the  time.^  But  under  the 
pxoTisions  of  the  National  Banking  Act,^  a  national  bank. 
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cannot  take  a  mortgage  or  deed  of  trust  on  real  estate  as 
security  for  a  contemporaneous  loan,'  or  for  future  advan- 
oes;*  but  it  may  take  real-estate  security  for  a  previous 
loan,  If  done  in  good  f  aith."  And  a  mortgage  taken  by  a 
national  bank,  partly  to  secure  pre-existing  debts,  and 
pwrtly  to  secure  a  future  loan,  will  be  void  as  to  the  latter, 
but  valid  as  to  the  former. ^^  A  subscription  for  shares  of 
stock  in  a  manufacturing  company  is  a  good  considera- 
tion for  a  bond  and  mortgage  to  secuie  the  amount  sub- 
scribed ;i^  and  the  neglect  or  refusal  of  a  company  to  issue 
to  the  mortgagor  script  for  the  shares  at  his  request,  will 
not  amount  to  a  failure  of  the  consideration.^ 

1  Bennett  v.  Union  Bank,  ft  namph.  613. 

2  Morris  V.  Way,  IG  Ohio,  469. 

3  Peru  Bridge  Co.  v.  Hendricks.  18  Ind.  II ;  and  see  Bank  of  Bri^ 
ton  V.  Smitli,  5  Alleu,  413;  Mayor  etc.  v.  Harrison,  30  N.  J.  L.  73. 

4  Parisb  v.  Wheeler,  22  N.  T.  494. 

ft  Bivnk  of  United  States  v.  Dandridge,  12  Whf'At.  64;  Crocker  v. 
Whitney,  71  N.  Y.  1«1;  auU  Silver  Lake  Bank  p.  North,  4  Johns.  Cb. 
370;  Farmers'  etc.  Trust  Co.  v.  McKinney,6  McLeau,L 

6  U.  S.  Rev.  Stat.  SS  M36-7. 

7  Matthews  v,  Sklnker,  62  Mo.  329;  Kansas  Valley  Nat.  Bank  f. 
Bowell,2DiU.371. 

8  Crocker  v.  Whitney,  71  N.  T.  161:  Thomp.  Nat.  Bank  Case,  715; 
Kansas  Valley  Nat.  Bank  v.  Bowell.3  DilL  371. 

9  Fowler  v.  Scully,  72  Pa.  St.  4ft6;  Merchants'  Nat.  Bank  «.  Mean, 
Thomp.  Nat.  Bank  Case.  3ft3. 

10  Woods  V.  People's  Nat.  Bank,  83  Pa.  St.  ft7. 

11  Battershall  v.  Davis,  81  Barb.  323. 

12  Battershall  v,  Davis,  31  Barb.  323. 

§  183.  Priority  of  liens.— As  between  two  independ- 
ent  mortgages,  the  one  first  recorded  is  generally  the 
prior  lien.^  If  several  notes  are  secure<l  by  the  aams 
mortgage,  they  are  to  be  paid  from  the  mortgage  fund  in 
the  order  in  which  they  mature.^  The  priority  of  the 
respective  liens  of  mortgagees,  mechanics,  material-men, 
etc.,  principally  depends  upon  the  language  and  construc- 
tion of  the  provisions  of  the  statutes  on  the  subject  in  the 
different  states,  and  the  statute  of  the  particular  state 
should  be  consulted.^  Under  the  English  Companies' 
Act,  a  register  of  all  mortgages  and  charges  la  required  to 
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be  kept  ;^  and  unregiBtered  debentures  in  the  hands  of 
the  solicitors  or  directors  of  the  company  are  held  to  be 
invalid;^  but  otherwise,  as  to  similar  debentures  or 
chargeA  in  tbu.  hands  of  the  company's  bankers,^  or  uf 
ordinary  persons." 

1  Peychaiul  r.  Citizens'  Bank,  21  La.  An.  263:  Odd  Fellows*  Bav. 
Bank  v.  Bouion.  46  C:ii.  603.  Coni|>aro  Bninswick  etc.  R.  R.  Co.  v. 
Bullied,  5 J  tiii.  boli  CumpbiiJl  r.  Tcxa*},  2  Wood,  2U3. 

2  Marine  Hank  v,  lutematlouul  Bank,U  Wis.  57;  Bank  of  U.  S.r. 
Covert.  13  Oliii>.  *J4U. 

3  8co  Oetchcll  r.  A11(*n.  34  Iowa,  559;  DonnLston  v.  ChIr*2^;o  etc.  R. 
R.  Co.  4  Biss.  414;  Hazard  J'uwder  Co.  v.  LuuuiU,  '2  Disn.  &i4;  Davis  «. 
BlLslaiid.  14  Wuli.  &'>>:  llelfrlt  li  v.  Weaver. Ul  Pa.  St.  885. 

4  See  Reg.  r.  Wilts  etc.  Canal  Co.  3  Ad.  A  £.  477 ;  Blnuiui»'baui  eta 
Bailw.  Cu.  V.  Wblle.  I  Q.  B.  2o2. 

5  Re  Wjnn  Hnll  Coal  Co.  Law  R.  10  Eq.  515;  Ex  parte  Valpy,  Law 
R.  7  Cli.  2>«);  Ho  Native  Iron  Ore  Co.  2  Ch.  Dlv.  945.  Compare  Re  In- 
teniatloiial  Pulp  etc  Co.  Law  11. 6  Ch.  Div.  556. 

6  Rt*  General  Prov.  Assu.  Co.  Law  R.  14  Eq.  507. 

7  Ro  General  South  American  Co.  2  Ch.  Dlv.  337;  Green's  Brleel 
Ultra  Vires,  (2ud  Am.  ed.)  240. 

§  104.  Enforcement  of  mortgage.— One  remedy  of 
a  mortgagee  is  by  foreclosure,  two  methods  of  which  are 
provided  by  law,  independent  of  statute — namely,  strict 
foreclusure,  and  foreclosure  by  a  sale  of  the  property  to 
the  highest  bidder,  under  the  direction  of  an  ofSrer  of  the 
court.  ^  The  effect  of  the  former  is  to  extinguish  the 
right  of  redumption,  and  to  transfer  tlie  absolute  title 
without  sale,  irrespective  of  the  value  of  the  premises  ;> 
and  the  effect  of  the  latter  method  is  the  same  as  that  of 
the  former  to  extinguish  the  equity  of  redemption,  and  to 
leave  the  title  conveyed  by  the  mortgage  absolute. >  In 
many  of  the  states  there  are  statutes  which  regulate  the 
remedy,  and  their  provisions  must  be  strictly  pursued.^ 
Concurrent  proceedings  at  law  and  in  equity  are  allowed 
in  Rome  of  the  states ;fi  and  the  right  to  foreclose  by  bill 
in  equity  was  held  not  to  be  affected  by  a  provision  in  a 
railway  mortgage  authorizing  the  trustee  to  take  posses- 
sion of  the  road,  operate  it,  receive  its  income,  and,  upon 
due  notice,  to  sell  it,  on  default  of  the  company  to  pay 
interest.^ 
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1  8e«  Sife  9.  Manhattan  Co.  I  Fatm.  48, 70 ;  TTllson  v.  Troup,  i  Cow* 
•u.  195;  Laiiiiintf  e.  Albauy  Iiis.  Co.  Hupk.  Cli.  IVI;  Joliusou  v.  i)oimell, 
UUUVti  Killotl  V.  Wood.  4A  N.  Y.  71 ;  ft3  Barb.  2bft. 

3  Bradley  v.  Chester  VftUey  R.  R.  Co.  36  Pa.  St.  141;  Packer «. 
Boclie»tcr  etc.  R.  K.  Co.  17  N.  Y.  263.  'is7. 

t  Packer  r.  Rochester  etc.  R.  R.  Co.  17  N.  T.  283, 287;  MendeohaU 
f .  West  Chester  etc.  R.  R.  Co.  3tt  Pa.  St.  144. 

4  Bee  Cohoes  Co.  s.  Oom,  13  Barb.  137;  Lawrence  v.  Farmers' ete. 
Trust  Co.  13  N.  Y.  auO;  Chaso  ».  McClellau,  4'  Me.  375. 

5  See  Eauitable  Life  Ins.  Soc. «.  8teven8t63  K.  Y.  341 :  Armstrong 
9.  Ross,  20  N.  J.Kq.  1ft);  Slate  v.  Florida  etc.  R.  R.  Co.  15  Fla.  6U0. 

•  Alexander  V.  Central  R.R.  3  Dill.  487. 
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CHAPTER  XV. 

CONSOLIDATION. 

S  18S.  Deflnitton. 

S  IW.  Power  to  consolidate. 

S  187.  Coustructlun  of  statutory  power. 

S  isa.  AflseDt  of  stockholders. 

S  lO.  Sffoct  ou  former  companies. 

S  M.  Effect  upon  property  of  former  oomiMUilM. 

S  191.  Effect  as  to  liabilities  of  new  company. 

S  182.  Of  corporations  created  iu  different  states. 

§  185.  Definition.— The  term  **  connolidation/'  as  ap- 
plied to  corporations  in  American  la^,  is  *' a  surrender  of 
tlie  old  charters  by  companies,  the  acceptance  thereof  by 
the  lef^slature,  and  the  formation  of  a  now  cori)oration 
out  of  such  portions  of  tlie  old  as  enter  into  the  new."  ^ 
AVhere  three  companies  were  consolidated,  the  effect  of 
the  consolidation  was  said  to  be  a  "dissolution  of  the 
three  corporations  named,  and,  at  the  same  instant,  the 
cmation  of  a  new  corporation,  with  property,  liabilities, 
and  stockholders  derived  from  those  then  passing  out  of 
existence."*  In  England,  the  term  '^amalp^amaiion'*  is 
employed  instead  of  **consolidatiun,*'  and  an  amal>;uma- 
tion  is  assumed  to  be  where  both  companies  agree  to 
abamlon  their  regulations  and  articles  of  association,  and 
to  register  themselves  under  new  articles  as  one  lMMly.< 

1  State  V.  Bailey,  16  Ind.  46;  Lauman  v.  Lebauou  etr.  R.  K.  Co.  30 
Pa.  St. 42;  and  compare  Shields  v.  Ohio,  b5  U.  S.  319;  Kalhoad  Cu. «. 
Groncla.  ttS  iiL  Sflft;  ttiiilroail  Co.  v.  Malue,  06  Id.  45)9;  66  Me.  4n8;  Clearw 
water  s.  Meredith.  1  WalL  2ft,  40;  Hiller  r.  Lancaster,  ft  Cold.  ftl4. 

2  HcBfahaii  «.  Morrison,  16  Ind.  172.  Compare  Powell  v.  Nortb  Mo. 
BaOw.  Co.  42  Mo.  61. 

3  In  Be  Bank  of  Hlndostan  etc.  2  Hen.  A.  M.  666:  and  see  Re  Em- 

1»Ire  Asso.  Corp.  Law  B.  4Eq.  841;  Cilncli  v.  Fiuaucial  Corp.  Law  B.  4 
th,  117. 

§  186.  Power  to  conaolidate.— The  assent  of  the 
legialatorey  by  express  grant  or  necessary  impUoatiou,^  is 
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Msential,  in  order  to  render  conBolidation  effectire  and 
Tftlid.*  The  amalgamation  of  companies,  in  tlie  absence 
of  antliority  clearly  couferredy  is  ultra  vires,  not  merely 
of  the  directors,  but  of  the  company.*  And  the  directors 
of  a  railway  company  may  be  restrained,  at  the  suit  of  a 
shareholder,  from  carrying  into  efifect  an  agreement  with 
another  company  to  amalgamate  their  lines,  without  the 
sanction  of  tlie  legislature.^  But  the  power  of  the  legis- 
lature to  confer  authority  upon  companies  to  consolidate 
or  amalgamate  is  unquestioned;  *  and  tliis  authority  may 
be  conferred  in  the  original  charters, <^  or  by  the  jirovisions 
of  a  general  or  special  act  passed  prior  to  consolidation, 
and  after  the  organization  of  the  original  cor[M)rations,^ 
or  even  by  an  express  sanction  of  an  unauthorized  agree- 
ment to  consolidate.* 

1  Clearwater  v.  Meredith.  1  Wnll.  25:  Canal  Co.  r.  Fiilton  Bank.? 
Wend.  412;  Johuaou  v.  Shrewsbury  etc.  Rallw.  Co.  3  DeOex  M.  A  O.itlL 

2  FlBher  «.  KvansTllle  etc  U.  R.  Cu.  7  lutL  407;  Loudou  etc  Bailw. 
Co.  V.  Guodwlu,  3  Ex.  S20. 

3  Era  etc.  Assu.  Co.  1  DeOex  .T.  &  8. 2f»;  and  app  Black  v.  Del.  etc 
Caiittl  Co.  'H  N.  J.  E<i.  4M;  liiatcbford  v.  Boss,  5  Abb.  Fr.  N.  S.  4M:  54 
liarb.  42. 

4  Charlton  r.  New  Cantle  etc.  Rallw.  Co.  5  Jur.  N.  S.  10<*7;  and  see 
Haudei-sou  c.  Comiuerclal  Bank,  28  I'd.  St.  379;  Ware  v.  Grand  Juoo* 
tiuH  Watf  r  Works  Co.  2  Bius  A  M.  470;  Watsou  «.  llarleiu  etc.  Kav.  Co 
fti  liuw.  i>r.  JU6. 

ft  CUuch  V.  Financial  Corn.  Law  R.  ft  En.  450:  Black  v.  Del  ete. 
Q^nal  Co.  2J  N.  J.  Kq.  IJtii  24  Id.  4.i5;  Clearwater e. Meredith.  1  WaU.  25w 

•   Nugent  V.  Supervisors  etc.  19  Wall.  241. 

7  Black  V.  Del.  etc.  Canal  Co.  22  N.  J.  Eq.  130;  24  id.  455:  and  see 
Biiihqp  r.  DraluerU.2dCoiiii.28.M;  Southall r. itrltLsU etc.  Assu.Soc.  Law 
B.  11  Eq.  tt5;  Pearce  v.  Madison  etc.  R.  R.  Co.  21  liow.  441. 

8  See  Mead  v.  New  York  etc.  R.  R.  Co.  45  Conn.  199;  Mozley  v. 
Alston.  I  PUill.  Ch.  7f)0;  McAuley  v.  Columbat  etc.  U.  R.  Co.  ta  111.  348; 
Shrt* wsbuiy  etc.  Rallw.  Co.  v.  Stone  Valley  RaUw.  Co.  2  DeGex  M.  A 
G.SMS. 

§  187.  Construction  of  statutory  po'wer.— Under 
an  authority  to  consolidate,  but  without  express  provision 
as  to  the  mode,  the  consolidation  may  be  effected  in  the 
usual  mode  of  corporate  action. ^  Power  given  to  one  rail- 
road company  to  consolidate  with  any  other,  authorizes 
"whatever  other  company  it  selects  for  a  union  to  unite 
with  it.a    A  railway  company  merely  **  associating,  ally- 
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ing,  and  connecting  itself  "  with  another,  is  not  thereby 
equitably  **  amalgamated  "  with  the  latter. ^^  And  merely 
organizing  a  corporation  under  a  general  law,  of  the  same 
name  as  a  previously  existing  masonic  lodge,  is  not  a 
meiger  of  such  lodge  in  the  corporation.^  One  railroad 
company  may  be  formed  by  the  consolidation  of  several, 
and  constituted  a  legal  incorporation  by  filing  its  certifi- 
cate of  consolidation  with  the  secretary  of  state,  under 
the  Pennsylvania  statute.^  In  general,  precedent  formal- 
ities must  be  observed  and  completed,  or  the  consolid^v- 
tion  will  fail  to  be  perfect.*  But,  in  some  of  the  states, 
great  liberality  is  allowed  to  sustain  the  validity  of  pro- 
ceedings to  consolidate,  had  under  general  statutes.? 

1  Bee  lilack  v,  Dei.  etc.  Canal  Co.  23  N.  J.  £q.  130;  24  id.  1S5. 

2  Re  Pro5«pect  Park  etc.  R.  B.  Co.  67  N.  Y.  371.  But  compare  State 
«.  Consolidation  Coai  Co.  40  HI d.  1. 

5  Sbre wsbnry  etc.  RaOw.  Co. «.  Stonr  Valley  Rallw.  Co.  2  De  Oex  U. 
A  O.  W6.  Couiiiare  Qreat  Noith.  Rallw.  Co.  v.  Manchester  etc.  Bailw. 
Co. 5 De Gex  AS.  138;  Lancasbire etc  Bailw. Co. «.  East  Lancasblre 
Bailw.  Co.  5  H.  L.  Cas.  792. 

4   Mason  V.  Flncb.  28  Mich.  2S2. 

6  Commouw.  v.  Atlantic  etc.  Bailw.  Co.  53  Pa.  St.  9. 

6  Tattle  v.  Mich.  etc.  B.  B.  Co.  85  Mich.  247;  Mansfield  etc.  B.  B. 
Co.  V.  Duuker,  30  Id.  124. 

7  Dtmpf  el  v.  Ohio  etc.  B.  B.  Co.  8  Beporter,  641. 

§  188.  Assent  of  stockholders^—As  a  general  rule, 
the  consent  of  every  stockholder  is  necessary  for  con* 
ftolidation,  and  those  who  dissent  cannot  be  compelled.^ 
There  is  no  power  to  force  a  dissenting  stockholder  to  join 
the  new  corporatioUi  and  to  receive  stock  in  it  on  the  sur* 
Tender  of  his  stock  in  the  old  company  .^  And  a  con.soli- 
dation  without  his  consent,  relieves  him  from  liability  on 
his  subscription,  or  entitles  him  to  recover  his  interest.* 
But  a  subscription  to  stock  in  the  new  corporation  may  be 
deemed  a  sufficient  consent  to  the  consolidation ;  *  and  if 
the  subscriber  knows,  at  the  time  of  subscribing,  that  a 
consolidation  may  take  place,  as  where  authority  is  given 
in  the  charter,  or  in  an  act  passed  before  the  subscription^ 
be  wiL  be  bound.^   And  it  is  well  settled  that  the  legi» 
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latore  mayt  by  the  ezercise  of  the  right  of  eminent  domain* 
grmnt  aathority  to  consolidate  corporations  having  duties 
to  perform  to  the  public,  withoat  the  consent  of  stock- 
holders; <  but  provision  must  be  made  for  a  just  compen- 
•ation  for  the  shares  of  such  stockholders  as  disseut,'  and 
they  can  enjoin  the  consolidation  until  such  compensation 
is  made.* 

1  Blsck  V.  DeL  etc  Caaal  Co.  S4  N.  J.  Eq.  4U;  Keaa  v.  Jobnsoa, 
Id.  401 ;  Flaher  *.  £vaiisTlUe  etc.  B.  li.  Co.  7  lud.  4ii7 ;  BlatcUf  ord  v.  Kods, 

5  Aifb.  Pr.  N.  S.  4M;  61  Barb.  4J:  Cliapmau  v.  Mad  River  etc.  B.  IL  Co. 

6  Oliio  8t.  1 19;  SDd  see  Be  Empire  Assu.  Corp.  Law  U.  4  £q.  S41. 

2  Clearwater  «.  Meredith,  1  Wall.  25;  and  see  McMaban  v.  Morrt 
son,  Itt  lud.  17i;  Howry  o.  ludiaua  etc.  li.  li.  Co.  4  Diwi.  78. 

3  StaelbTTllle  etc.  Tump.  Co.  v.  Barnes.  42  Ind.  4f)8:  Laninan  v. 
Lebanou  VHUey  R.  B. Co. wr%. 8t. 42;  lliiuoLs  Qnunl  1  nuik  U  U. COi 
«.  Cook.  2:1  111.  2.1;.  Coniuai-e  Cork  etc.  Kailw.  Cu. «.  Fatersou*  U  Com. 
B.  414;  Midland  etc.  Eailw. «.  Leech.  S  H.  L.  Cas.  872. 

4  Fisher  V.  EyansTille  etc.  R.  R.  Co.  7  Ind.  407. 

ft  Noffent  9. 8apenrlji '>rs  etc.  lii  WalL  24 1 :  and  see  Gardner  9.  HainU- 
ton  Inn.  Co.  93  N.  Y.  43i;  Oiiawa  etc.  R.  R.  Co.  v.  Black.  79  III.  tSli 
Mowrey  v.  Ind.  etc.  R.  R.  Co.  4  Blss.  78;  Hamilton  Ins.  Ca  e.  Bobart,2 
Gray,  MS;  Hauna «.  Cln.  etc.  R.  R.  Cu.  20  lud.  SO. 

6  Black  9.  DeL  etc  Canal  Co.  24  N.  .1.  £q.  4S5;  and  see  Crosby  9. 
Hanover.  iWN.  II.  404;  £a.stern  Union  Raiiw.  Co.  v.  Cockrane.O  £x.  197; 
Purnell  v.  Wulverhamptou  etc.  Co.  10  Com.  B.  N.  8.  bid. 

7  McCray  r.  Junction  Rail w.  Co.  9  Ind.  358:  Shelbyvllle  etc  Tanpi 
Co.  9.  Barnes,  4i  id.  4;Ni;  Lauuiau  «.  LelMuiou  Valiey  R.  R.  Co.  30  Fa.  8t 
42. 

8  Lauman  «.  Lebanon  Valley  R.  B.  Co.  30  Pa.  St.  43. 

§  189.  £iffect  on  former  companies.— Whether  a 
consolidation  works  a  dissolution  of  the  former  compa- 
nies, and  the  creation  of  a  new  one,  is  held  to  depend  upon 
the  intent  of  the  statute  under  which  consolidation  takes 
place.^  But  generally  speaking,  except  so  far  as  the  con- 
trary may  be  provided  by  the  act,^  the  effect  of  consolida- 
tion is  to  dissolve  all  the  old  corporations  and  create  a  new 
one;  *  and  the  new  body  assumes  the  liabilities  and  suc- 
ceeds to  the  rights  of  the  old.^  Where  the  act  provided 
that  the  new  body  was  to  **have  the  powers,  privilege8» 
and  immunities  possessed  by  each  of  the  corporations " 
united  in  it,  and  these  had  somewhat  different  powers, 
etc.,  the  provision  was  construed  so  as  to  give  the  new 
body  those  only  which  each  of  the  previous  corporations 
possessed.^  A  new  corporate  body,  formed  by  the  oonsoli- 
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dation  of  two  corporations  chartered  before,  but  coitooli^ 
dated  after,  the  enactment  of  a  general  law  reserving  to 
the  legislature  the  right  to  alter  or  repeal  all  corporate 
charters,  was  adjudged  to  come  into  existence  subject  to 
such  general  law.< 

1  Central  R.  B.  etc.  Co.  v.  Georglft,  93  U.  S.  665;  M  Oa.  401 :  and  nee 
Mailer  v.  DOW8.94  U.  8.444;  State  v.  Greene  Connty, M  Mo.  640:  Hnntb- 
western  B.  K.  Co.  v.  Georgia,  92  U.  S.  STB  n.;  County  of  Scotland  v. 
Ttaomas.  94  U.  S.  682. 

2  Cbicago  etc.  B.  R.  Co.  v.  Mofflt,  7ft  m.  824 ;  Zlmmer  v.  State,  SO  Ark. 
CiT;  Thompson  v.  Abbott,  61  Mo.  176. 

5  Falue  V.  Lake  Erie  etc.  B.  B.  Co.  81  Ind.  283;  S  28ft,  anU, 

4  Zimmer  v.  State.  10  Ark.  677;  Bobertaon  v.  City  of  Bockford,  21 
HI.  451 ;  MlUer  v.  Lancaster,  6  Cold.  ftl4. 

ft  State  9.  Maine  Cent.  B.  B.  Co.  66  Me.  488;  96  IT.  S.  499.  Comiwre 
Tomllnson  v.  Brancb,  1ft  Wall.  460;  Phila.  etc.  K.  R.  Co.  v.  Maryland.  10 
How.  S76s  Fisher  v.  M.  T.  etc.  B.  B.  Co.  46  N.  Y.  644:  New  Jersey  etc 
Bailw.  Co.  V.  Strait,  8ft  N.  J.  L.  322:  Gould  v.  Langdon,  48  Pa.  Si  8<ift; 
Bowe  etc.  B.  B.  Co.  v.  Ontario  etc.  B.  B.  Co.  16  Hun,  44A. 

6  Shields 9. Ohio, 95 U.S. 319. 

§  190.  Effect  upon  property  of  former  oom« 
panies. — ^In  the  absence  of  express  provision  to  the 
contrary,  the  new  corporation  will  be  entitled  to  all  the 
property  of  the  extinguished  ones.^  A  patented  invention 
which  both  the  former  companies  had  been  licensed  to 
use,  may  be  nsed  by  the  new  company,  in  case  of  consol- 
idation.'  So,  the  right  to  subscriptions  by  towns  .and 
counties  in  aid  of  a  railroad  company  passes,  with  other 
rights  and  privileges,  to  the  new  corporation.'  But  the 
new  corporation  cannot  claim  the  position  of  a  bona  Jtde 
purchaser  for  value,  where  no  money  is  paid  by  either 
party,  and  it  takes  the  property  of  the  extinguished  cor- 
poration subject  to  any  existing  liens.^ 

1  Colmnbos  etc.  B.  B.  Co.  v.  Powell,  40  Ind.  37;  Thompson  v. 
Abbott.  61  Mo.  176. 

2  Llshtner  v.  Boston  etc.  B.  B.  Co.  1  Low.  Dec.  838;  and  see 
Hobbara  v.  Chappel.  14  Ind.  601 ;  Bishop  v.  Brainerd.  28  Conn.  289. 

8  See  Coonty  of  Scotland  v.  Thomas,  94  IT.  S.  682;  State  v.  Greene 
Connty.  54  Mo.  fi40;  Nugent  v.  Supervisors  etc.  8  Biss.  10ft:  19  WalL  241. 

4  The  Key  City,  14  WalL  653;  and  compare  Bouffer  v.  Great 
Westeni  B.  B.  Co.  2ft  111.  858. 

§  191.  Effect  as  to  liabilities  of  new  company. 
The  new  company  may  not  only  enforce  the  rights  of  the 
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old  oompanles,!  but  it  Is  also  subject  to  tbeir  liabilities.* 
The  fact  of  consolidation  implies  an  acceptance  by  the 
newly-formed  company  of  tbe  rigbts  and  liabilities  of  the 
old  ones»  to  the  extent  directed  by  tbe  act  autborizingtbe 
consolidation.'  Notes  given  by  one  of  tbe  old  companies 
may  be  sued  against  tbe  new  one,  under  the  name  as- 
sumed on  consolidation.^  So,  of  a  demand  for  wages 
against  one  of  the  old  companies  ;<  and  so,  of  a  claim  for 
damages  for  a  personal  injury  sustained  by  reason  of  tbe 
negligence  of  one  of  the  old  companies.^  The  act  autho^ 
izing  consolidation  generally  provides,  however,  for  the 
continuance  of  the  separate  existence  of  the  old  com- 
panies as  it  respects  all  outstanding  obligations  to  third 
parties,^  including  those  arising  out  of  torts  ;)^  and  con- 
solidation does  not  impair  the  existence  of  either  of  the 
old  companies  as  it  respects  the  prosecution  of  suits 
already  commenced.^  Ghoses  in  action,  transferred  to  the 
new  corporation,  may  be  enforced  by  it  in  its  own 
name;^<*  and  it  may  compromise  and  settle  a  claim 
against  either  of  the  old  companies.^^  Where  two  or 
more  companies  are  consolidated,  and  the  new  body  thus 
formed  assumes  the  debts  and  obligations  of  the  old 
companies,  its  officers  are  neither  necessary  nor  proper 
parties  to  an  action  to  enforce  a  liability  of  one  of  the 
original  companies;  ^  if  the  plaintiff  has  a  cause  of  action, 
it  is  against  the  new  corporation  alone.^' 

1  See  S 189.  oHte;  UnlTeFslty  of  Yennont  etc.  v.  Baxter,  42  Yt.  99. 

2  Eaton  etc.  R.  B.  Co.  v.  Hunt,  20  In<L  46S:  Indianapolis  etc.  B.  R. 
Co.  V.  Jones,  29  Id.  4<>5;  PoweU  v.  North  Mo.  R.  B.  Co.  42  Mo.  63;  ud 
Bee  Homier  V.  Moore,  42  Iowa,  563;  Montgomery  etc.  R.  R.Co.v.  Bo^ 
Ing,  51  Ga.  683;  Prouty  v.  Lake  Sbore  etc  R.  R.  Co.  52  N.  T.  38S. 

3  Miller  V.  Lancaster,  5  Cold.  514. 

4  Columbus  etc.  R.  R.  Co.  v.  SUdmore,e9  UL  566;  see  also  UlliTe^ 
slty  of  Vt.  etc.  V.  Baxter,  42  Vt.  99. 

5  West.  Union  R.  R.  Co.  v.  Smith,  75  IlL  496;  and  see  Phfla,  ete.  B* 
R.  V.  Howard,  13  How.  307. 

6  Warren  v.  Mobile  etc.  R.  R.  Co.  49  Ala.  582.  Compare  Idler  •• 
Kat.  Steamship  Co.  67  Barb.  285. 

7  See  Shaw  v.  Norfolk  County  R.  R.  Co.  16  Gray,  407;  2  N.  T.  Ber. 
Stat.  (6th  ed.)  556;  Oeu.  Laws  of  Cal.  1H50-64.  p.  136;  Iowa  Code,  S  l^^l 
Const,  of  Mo.  art.  xil,  SS  17, 18;  Code  of  Ala.  p.  542;  East  Tenn.  ete.  & 
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B.  Co.  V.  Evans.  6  Hdsk.  607:  Borne  etc.  B.  B.  Co.  v.  Ontario  ete.  B.  B. 
Co.  I«  Uau.  446;  Penu'a  College  Cases.  13  Wall.  190. 

8  Srlma  etc.  R.  R.  Co.  v.  Harbin,  40  Ga.  706.  See  Warren  v.  llobUo 
etc.  R.  K.  Co.  49  Ala.  582. 

9  Proaty  v.  Lake  Shore  etc.  R.  R.  Co.  92  N.  T.  363:  Sbackelf ord  v. 
mm.  etc.  R.  R.  Co.  62  Miss.  169;  Baltimore  etc.  B.  B.  Co.  v.  Musselman, 
S  Unint  Cas.  344. 

10  University  of  Vt.  etc.  r.  Baxter,  43  Vt.  99;  and  see  Colombns  B. 
R.  Co. «.  Powell.  40  lud.  37;  Miller  v.  Lancaster,  6  Cold.  614:  Cumber- 
laod  CoUege  v.  Isb.  2J  Cal.  641. 

11  Paine  v.  Lake  Erie  etc.  B.  R.  Co.  81  Lid.  283. 
13  Chase  v.Tanderbllt,  62  N.T.  307. 

13  Chase  V.  YanderbUt,  62  N.  T.  307. 

§  192.  Of    corporations    created    in    different 

Btate8.~SeTeral  states  may,  by  competent  legislation, 
unite  in  creating  the  same  corporation,  or  in  combining 
several  pre-existing  corporations  into  a  single  one.^  Bat 
it  is  held  that  such  a  union  does  not  convert  the  old  cor- 
poration into  one  company  in  the  same  way,  and  to  the 
same  degree  that  follows  a  consolidation  of  two  com- 
panies within  the  same  state.^  The  status  of  a  company 
acting  under  charters  from  two  states,  is  that  of  an  asso- 
ciation incorporated  in  and  by  each  of  the  states,  and 
when  acting  as  a  corporation  in  either  of  the  states,  it 
acts  under  the  authority  of  the  charter  of  the  state  in 
which  it  is  then  acting,  and  that  only— the  legislation  of 
the  other  state  having  no  operation  beyond  its  territorial 
limits.'  As  It  regards  the  federal  courts,  the  jurisdic- 
tional effect  of  the  existence  of  a  corporation  formed  by 
the  consolidation  of  corporations  chartered  by  different 
states,  is  the  same  as  that  of  a  copartnership  of  individual 
citizens  residing  in  different  states.  < 

1  Railroad  Co.  v.  Harris,  12  Wall.  65;  Bishop  v.  Brainerd.  28  Conn. 
S8»;  Eatou  etc.  R.  R.  Co.  v.  Hunt.  20  Ind.  457.  Compare  Ohio  etc.  R.  B. 
Co.  9.  Wheeler.  1  BlacK.  286;  liailroad  Co.  v.  Whltton,  13  Wall.  270. 

3  Baclne  otc.  R.  R.  Co.  r.  Farmers'  etc.  Trust  Co.  49  111.  331.  The 
new  coiupany  stands  lu  the  same  relation  to  each  state  as  the  orlflriual 
company  lu  that  state:  Delaware  R.  R.  Tax  Case,  2  Abb.  U.  S.  323;  18 
Waif.  2U6. 

3  Qiiincy  Bridge  Co.  v.  Adams  Co.  88  HI.  615;  and  see  Baltimore 
etc.  R.  R.  Co.  V.  Gullalme,  13  Gratt.  658;  Bait.  etc.  B.  B.  Co.  v.  Glenn, 
28  Md.  2t»7;  Att.-Gcn.  r.  Boston  etc.  B.  B.  Co.  109  Mass.  99.  But  com- 
pare Bridge  Co.  v.  Mayor,  31  Ohio  St.  317. 
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4  Rallrotd  Co.  v.  RmtIs,  IS  Wall.  65.  See,  generallT*  on  tbfs  intv 
Jert,  Matter  of  U.  8.  BoUln(;;-atock  Co.  67  How.  rr.  16;  Hatter  of  Sage 
V.  Lake  Shore  etc.  K.  K.  Co.  70  N.  Y.  220;  Farmers'  Bank  r.  Gettfuger, 
4  W.  Va.  106:  City  of  Covington  v.  Covington  etc.  Bridge  Co.  10  Bush, 
60:  State  e.  Meu,  S3  N.  J.  L.  l»9:  Peik  v.  Gliicaffo  etc.  K.  R,  Co.  94  U.  S. 
Ih4;  Railroad  Co.  v.  Vance.  M  u.  8.  460.  A  corporation  may  have  a 
t«-o-fold  organUatlon.  and  be,  so  far  as  its  relation  to  one  state  U 
courerued.  botli  foreign  and  domestic.  Ft  may  have  a  corporate  entity 
111  eacb  Btate^yet  In  its  general  cbararter  be  of  a  bl-fold  oiganiatiea: 
UcUregor  e.  Erie  lUUw.  Co.  SS  N.  J.  L.  US. 
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CHAPTER  XVL 
VISITATION. 

S  19S.  Object  and  nature  of. 

S  194.  Who  is  visitor,  and  bow  appointed. 

S  195.  Powers  of  risitor. 

S  196.  Jurisdiction  of  the  courts. 

§  193.  Object  and  nature  of.— The  object  of  sub* 
jectinii:  corporations  to  the  inspection  and  control  of  vis- 
itors, is,  to  maintain  their  peace  and  good  goTemment.^ 
Strictly  8i>eaking,  the  power  of  visitation  applies  only  to 
ecclesiastical  and  eleemosynary  corporations,  and  to  these 
the  power  is  a  necessary  incident.^  As  it  respects  civil 
corporations,  public  or  private,  the  legislature  is  itself  the 
visitor,  through  the  medium  of  the  courts.' 

1  See  Bex  v.  Bishop  of  Ely,  2  Term  Bep.  290 ;  Att.-Oen.  v.  St.  Cross 
Bomiltal.  17  Beav.  436;  Bluney'sCase/ililand,  141;  Dartmouth  College 
f .  woodward,  4  Wheat.  618;  Amherst  Acad.  v.  Cowles,  6  Pick.  427. 

2  Phillips  V.  Bury,  2  Term  Bep.  346:  Murdock  r.  Phillips  Academy, 
12 Pick.  244;  AUeu  «.  McKeen,  1  dum.  (C.  C.)  276. 

S  Amheist  Acad.  V.  Cowles,  6  Pick.  443;  Commonw.  v.  Del.  Canal 
Co.  43  Pa.  St.  296.  And  see  titles  Maitdamus  and  Quo  Wakoakto. 

§  194.  "Who  is  visitor,  and  hovr  appointed.~The 
Tisitorial  power  over  ecclesiastical  corporations  in  En- 
gland, is  vested  in  the  founder,  his  heirs  and  assigns,  or  if 
these  fail,  in  the  king  and  his  successors.^  But,  as  will 
hereafter  be  seen,  this  has  no  application  to  religious  in- 
stitutions in  this  country .3  As  it  respects  eleemosynary 
corporations,  or  those  founded  for  charitable  purposes, 
they  are  by  the  common  law  subject  to  the  private  govern- 
ment of  the  founder  and  his  heirs,'  unless  the  visitorial 
power  is  given  to  some  other  person  or  body.^  The  origin 
of  this  power  Is  the  property  of  the  donor,  and  the  power 
which  every  one  has  to  dispose,  direct  and  regulate  his 
own  property.^    But  the  founder  may,  at  the  time  of  en« 
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dowment,  assign  the  power  to  another  person,  in  which 
case  the  latter  will  possess  it  to  the  exclusion  of  the 
founder's  heirs.^  If  trustees  are  appointed  by  charter  to 
manage  the  charity,  in  accordance  with  the  will  of  the 
fouu<ler,  the  power  of  visitation  belongs  to  them  in  their 
corporate  capacity^  The  legislature  is  the  visitor  of  all 
civil  corporations;  *  and  where  a  voluntary  society  accepts 
a  charter  granted  by  legislative  authority,  it  thereby  sub- 
jects itself  to  the  supervision  of  the  proper  legal  authori- 
ties having  jurisdiction  iu  such  cases.^  Generally,  as  it 
respects  colleges,  academies,  and  schools  iu  this  country, 
the  trustees  named  in  the  charter,  and  those  chosen  as 
their  successors  according  to  its  terms,  are  not  only  trust- 
ees of  the  fund,  but  also  take  the  place  of  the  founder  of 
the  charity  as  its  lawful  visitors  and  overseers.  ^^  The 
only  duty  of  the  courts  is  to  see  that  the  trust  is  faithfully 
•xecuted.^  If  general  visitorial  power  is  conferred  upon 
the  selectmen  of  a  town  in  the  capacity  of  trustees 
of  an  academy,  the  selectmen  are  not  the  agents  of  the 
town,  and  accountable  to  it  for  their  acts  as  visitors;^ 
nor  can  they,  in  the  exercise  of  their  powers  as  visitors, 
be  controlled  by  the  town.^s  They  exercise  a  special 
authority,  created  by  the  will  of  the  testator,  or,  if  incor- 
porated, conferred  by  the  act  of  incorporation.^^  No  par- 
ticular form  of  words  is  required  in  order  to  assign  or  vest 
the  power  of  visitation.  ^^  The  words  **  let  him  be  a  visit- 
or," in  the  charter  or  statutes,  are  deemed  sufficient.^* 

1  Hex  V.  Catherine's  Hall,  4  Term  Bep.  233. 

2  See  Tit.  RULioious  SociSTiBS;  Bobertsonv.  Bullionfl,  11 N.  T. 
243. 

3  Dartmouth  College  v.  Woodward,  4  Wheat.  673;  Sanderson  v. 
Wlilte,  18  rick.  328,  834;  Ue  Berkhaiiipstead  School.  2  Vei».  4k  B.  13f ; 
Att.-Gen.  v.  St.  Cross  Hospital,  17  Beav.  435. 

4  Att.-6eii.  V.  Clare  College,  3  Atk.  6U2 :  Edew  v.  Foster,  2  P.  Wma. 
S25;  Dartmouth  College  v.  Woodward,  4  Wheat.  673. 

5  Oreen  v.  Rutherford,  1  Ves.  Sr.  4(J2;  Att.-Gen.  r.  Archbtdiop  of 
Tork.  2  Uuss.  &  M.  717. 

6  Nelson  v.  Cushing,  2  Cush.  510, 630 ;  Murdock  p.  Phillips  Academy, 
7  Pick.  804;  King  v.  Bishop  of  Worcester,  4  Maule  A  S.  415. 

^  7  Fuller  V.  Plalnfield  Academic  School,  6 Conn.  532, 544;  DartmooiUi 
ColL  V.  Woodward,  4  Wheat.  674;  AUeu  v,  McKeau,  1  Sam.27tf. 
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8  Bee  S 19S,  onftf. 

9  State  V.  Georgia  Med.  Con.  88  Oa.  606;  1  Wlihr.  Corp*  Cm»  S28. 
See  Weary  «.  State  university,  42  Iowa,  335. 

10  Uurdock  v,  Phillips  Academy,  7  Pick.  303;  Bracken  v.  Will.  A  M. 
ColL  1  CaU,  161;  3  Id.  573;  State  v.  Adams,  44  Mo.  570. 

11  Statev.  Adams,44Mo.  570. 

12  Nelson  v.  Cashing,  2  Cosh.  519. 

13  Nelson  v.  Cushlng,  2  Cush.  519. 

14  Nelson  v.  Cashing,  2  Cash.  519. 

15  See  Sanderson  v.  White,  18  Pick.  338;  Rex  v.  Bishop  of  Worcester, 
4)Iaale4kS.415. 

16  Bex  V.  Bishop  of  Ely,  1  Black.  W.  83. 

§  195.  Powers  of  visitor.— It  is  a  general  rule  thai;, 
in  the  absence  of  a  trust,  the  jurisdiction  of  a  visitor  is 
supreme  and  exclusive,  within  the  limits  of  the  authority 
bestowed  upon  him.^  But  if  he  exceed  his  authority,  or 
act  in  a  matter  beyond  his  authority,  a  writ  of  prohibition 
lies  against  him.^  Regulations  that  in  ordinary  corpora- 
tions are  made  by  stockholders,  and  disputes  that  are  sub- 
mitted to  the  courts,  are,  in  the  case  of  eleemosynary  cor- 
porations, made  and  decided  by  those  intrusted  with  the 
visitorial  i)ower.»  They  may  examine  into  and  regulate 
the  conduct  of  members,^  amend  and  repeal  by-laws  of 
the  corporation,^  correct  abuses,^  and  assume  the  general 
management  of  the  trust;  "^  subject  only  to  the  expressed 
will  of  the  founder,  as  embodied  in  the  charter,  s  Being 
the  creatures  of  the  charter,  they  have  no  power  over  it,^ 
and  it  is  their  absolute  rule  of  conduct. ^  If  there  are  par- 
ticular statutes,  they  constitute  the  rule  of  the  visitor;  ^^ 
if  the  statutes  direct  the  manner  in  which  the  visitorial 
power  is  to  be  exercised,  that  mode  must  be  pursued,  ^i 
The  words  "shall  and  may,"  used  in  a  general  act,  or  in 
the  constitution  of  a  private  charity,  are  to  be  construed 
imperative Vf  aa  the  word  *'  must.*'  i*  Funds  left  by  will 
to  establish  a  school  for  the  instruction  of  "  youth,"  were 
adjudged  to  be  applicable  to  the  support  of  a  school  for 
both  sexes.  1'  A  visitor  cannot  compel  a  speciiic  perform- 
ance, w  And  since  the  tribunal  of  the  visitor  is  strictly 
domestic,  he  cannot  take  cognizance  of  acts  of  disobedience 
to  the  general  laws  of  the  land.^^ 
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1  Rez  V.  Bishop  of  Worcester,  4  Msnlo  A  B.415;  Att^-Geii.«.FWmd< 
Unflr  Hospital,  'i  Ves.  43;  Thompson  v.  Unlrerslty  of  London.  S3  Law  J. 
Cb;«35;  and  see  Unlversityof  Md.  v.  WllUMOm  9  Oill  A  J.  96&;  Fouple 
t.  Bailors'  Snug  Harbor,  MSarb.  5>2. 

2  Bishop  of  Chichester  v.  Harward*  1  Term  Rep.  esO;  Bex  i. 
Bishop  of  £l7, 1  Blaek.  W.  81;  Whlston  v.  Dean  etc  of  Bochetiter,  7 
Hare,o32. 

3  State  0.  Adams,  44  Mo.  ff70;  Mordock  v.  Phillips  Academy, 7  Pick. 
103. 

4  Phillips  9.  Bury,  2  Term  Rep.  349  x  Qamett  v.  Femand.  6  Ban.  * 
C.  «11 ;  Murdoclc  v.  Phillips  Academy,  12  Pick.  2<i3. 

6  See  Tmstees  of  Phillips  Academy  v.  Klofir*  12  Ifass.  547:  Att^ 
Gen.  V.  Earl  of  Clarendon,  It  Ves.  4dl;  Dartmouth  ColL  r.  Woodward, 
4  Wheat.  660. 

6  Phillips  9.  Bnry,  2  Term  Rep.  348;  Attd-Qen.  v.  Price,  3  Atk.  lOS; 
Bracken  v.  WiU.  A  H.  ColL  3  CaU,  673. 

7  Sanderson  v.  White.  18  Pick.  328;  Alien  v.  McKean,  1  Sum.  276; 
Att.-Oen.  V.  Uiddleton,  2  Ves.  Sr.  337;  In  Be  Christ  Church,  Law  B. 
lCh.App.fi26. 

8  State  9.  Adams,  44  Ho.  070;  Dartmouth  College  v.  Woodward,  4 
Wheat.  676;  Oilman  v.  Hamilton,  16  HL  221. 

0  State  9.  Adams,  44  Mo.  670. 

10  Phillips  9.  Bury,  2  Tenn  Rep.  350;  Bex  9.  Bishop  of  Ely*  1  BlacL 
W.  89. 

11  Fhimps9.Bury,2TermRep.SS0. 

12  Att.-Gen.  v.  Locke,  2  Atk.  166. 
IS  Nelson  v.  Cushing,  2  Cosh.  530. 

14  Rez  0.  Windham,  Cowp.  377;  and  see  Reg.  v.  Kendall.  1  Ad.  A  B. 
185. 

15  Rex  9.  St.  John's  College,  4  Mod.  233;  and  see  Rex  v.  Bishop  of 
Ely,  1  Black.  W.  82. 

§  196.  Jarisdiction  of  fhe  oonrts.— At  common 
law,  no  appeal  lies  from  the  sentence  of  a  visitor.^  With- 
in the  scope  of  the  general  risitorial  power,  his  deter- 
minations are  final  and  conclusive.s  But  an  appeal  is 
sometimes  given  by  the  charter,  or  act  of  incorporation.' 
And  where  there  is  a  clear  and  distinct  trust,  a  court  of 
equity  will  administer  and  enforce  it  as  much  where 
there  is  a  visitor,  as  where  there  is  none.^  And  when 
visitors,  in  the  exercise  of  their  power,  so  act  as  to  be 
guilty  of  a  breach  of  trust,  then  a  court  of  eqiiity  may  in- 
terpose, as  the  representative  of  the  public,  to  prevent 
and  restrain  such  breach  of  trust,  and,  if  necessary,  may 
remove  a  trustee  and  substitute  another.^ 

1  Phillips  V  Bury,  2  Term  Rep.  346;  Rex  v  Bishop  of  Ely,  id.  290*. 
Murdock's  Appeal,  7  Pick.  8J2.   Compare  Matter  of  Dean  of  York,  2  Q. 
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B.I;  tnd  iM  Ladmer  v.  Eddy*  46  Barb.  61:  Harper  v.  Straws.  14  B. 
Moo.  48. 

2  Att.>Oen.  t .  Talbot,  6  Atk.  662:  and  see  Beg.  v.  Dean  etc.  of  Ro- 
chester. 17  Q.  B.  1 ;  Beg.  v.  Dean  of  Cbester,  lA  id.  613. 

3  Mnrdock's  Appeal.  7  Pick.  322. 

4  Att.-Gen.  9.  St.  Cross  Hospital,  17  Bear.  435;  Att.-Oen.  v.  Sidney 
Snsnex  College,  Law  B.  4  Cb.  722;  Sbore  v.  Wilson,  9  Clark  A  F.  3&5: 
TborntoD  r.  Howe.  31  Beav.  14;  Att.^6en.  v.  Dangars,  33  Id.  621. 

ft  Dangars  r.  Blvas,  28  Beav.  233:  Att.-Gen.  v.  Garrison,  101  llass. 
SS:  Att.-Oen.  v.  Tudor  Ice  Co.  104  ld.239;  8.  G.  6  Am.  B. 227;  Att.>Ge]i. 
I.  Utlca  Ins.  Co.  2  Jobns.  Cb.  384. 
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CHAPTER  XVn. 
DISSOLUnOlf. 

S  197.  QroundB  of.  In  generaL 

f  IM.  By  legislative  act. 

f  199.  By  l06s  of  memben. 

f  200.  Bffect  of  omission  to  elect  offlcen. 

I  201.  By  voluntary  surrender  of  franchise!. 

S  202.  Bffect  of  Insolvency. 

S  20S.  By  forfeiture  of  charter. 

f  204.  Transfer  of  assets. 

S  205.  Non-user. 

S  206.  Dissolution  by  winding  up. 

I  207.  Effect  of  dissolution  in  general. 

f  206.  Effect  upon  pending  suits. 

I  209.  Effect  upon  contracts. 

I  210.  Rights  of  creditors,  stockholders  etc 

S  211.  Revival  of  corporation. 

§  197.  Qrounds  of,  in  generaL— CorporatioDS  may 
be  dissolved,  or  lose  their  legal  existence,  first,  by  the  act 
of  the  legislature;  second,  by  the  loss  of  all  their  mem- 
bers, or  of  an  integral  part;  third,  by  a  surrender  of  their 
charters;  fourth,  by  a  forfeiture  of  their  franchises.^ 
And  where  the  act  of  incorporation  fixes  a  definite  time 
at  which  the  charter  shall  expire,  when  that  time  arrives, 
the  corporation  is  dissolved.' 

1  New  Torlc  etc.  Iron  Works  v.  Smith,  4  Dner.  362 ;  Revere  v.  Boston 
Copper  Co.  15  Pick .  S51 ;  Mclntire  Poor  School  v.  Zanesville  etc.  VLuim. 
Co.  SI  Ohio,  203;  Boston  Glass  Manufactory  r.  Langdon,  24  Pick.  49: 
Penobscot  Boom  Corp.  v.  Lamson,  16  Me.  224;  Canal  Co.  v.  Ballroaa 
Co.  4  GUI  ft  J.  1. 

2  La  Grange  etc.  R.  R.  Co.  v.  Rainey,7  Cold.  420;  and  see  Bank  of 
Miss.  V.  Wrenn.  8  Smedes  A  M.  791;  Sala  v.  City  of  New  Orleans. Jt 
'VN'ood.  188;  Wilson  v.  Tesson,  12  Ind.2ti&;  Commercial  Bank  v.  Lock- 
wood,  2  Har.  (Del.)  8. 

§  19&  By  legislative  act.— In  England,  the  crown 
may  create,  but  cannot  at  pleasure  dissolve,  a  corpora- 
tion, or,  without  its  consent,  alter  or  amend  its  charter.^ 
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But  parliament,  being  theoretically  omnipotent,  may  do 
this,  although  there  are  but  a  few  instances  of  the  power 
having  ever  been  exercised.^  In  this  country,  the  legis- 
lature cannot  dissolve  a  private  corporation,  whether 
civil  or  eleemosynary,  without  its  consent,'  except  in 
cases  where  the  power  to  repeal  is  reserved.'*  Such  re- 
served power  may  exist  either  in  the  charter,  in  the  gen- 
eral acts  for  incorporation,  in  the  general  laws  of  the 
state,  or  in  the  constitution  of  the  state.^  And  the  power 
may  be  qualified,  or  it  may  be  unqualified.*  But  in  all 
cases,  the  power  is  one  which  should  be  exercised  with 
the  greatest  moderation  and  caution  J  And  a  corporation 
cannot  be  divested  of  any  of  the  essential  rights  and  priv- 
ileges conferred  by  its  charter,  under  the  pretense  of 
police  regulations.*  As  it  respects  public  or  municipal 
corporations,  the  legislature  has  supreme  power  over 
them,*  and  may  increase  or  diminish  their  corporate  pow- 
ers, enlarge  or  reduce  their  privileges,  or  annul  their  cor- 
porate existence,  as,  in  its  judgment,  the  general  good 
reqaires,^*  and  irrespective  of  consent  or  objection  on 
the  part  of  the  inhabitants  of  the  municipality.^^  And 
where  a  private  corporation,  and  a  municipal  corporation 
within  the  limits  of  the  territory  of  the  former,  were 
created  by  the  sume  act,  it  was  held  that  the  charter  of 
the  latter  might  be  repealed  by  the  legislature,  without 
reference  to  the  former.^  But  grants  of  property  and 
of  franchises  to  public  corporations,  coupled  with  an  in- 
terest, are  beyond  legislative  control  equally  with  the 
property  of  private  corporations.^ 

1  8«e  Reffcnts  etc.  v.  WilUams,  9  Oin  ft  J.  365:  Dartmoutb  CtolL  t. 
Woodward,  4  Wheat.  657 ;  Smith's  Case.  4  Mod,  54. 

8  Bex  V.  Araery,  2  Tenn  Rep.  568;  and  see  Vanhome  v.  Dorrance, 
i  Dall.  307:  County  Comm'rs  v.  Cox,  6  lud.  403;  Lea  v.  American  ete. 
Gaual  Co.  3  Abb.  Pr.  N.  £.  1. 

3  Dartinoath  Coll.  v.  Woodward,  4  Wbeat.  618;  Allen  v.  McKeen,  1 
Sum.2Ttt;  (  ■  /of  Louisville  r.  Unlverslt y  of  Louisville,  15 B.  Mon. 642: 
Ft...c  etc.  PlaiiK  R.  Co.  v.  WoodbuU.  25  Mich.  99;  Allen  v.  Buchanan,  9 
Pli.m.  2tci;  HuiuiliOQ  r.  Keith,  5  Bush,  458;  Mobile  etc.  B.  R.  Co.  v. 
Miwely.  b'l  Miss.  127;  Woodfork  v.  Union  Bank.  3  Cold.  488.  Comnaro 
State  r.  South  etc.  R.  R.  Co.  24  Tex.  80;  Toledo  Bank  v.  Bond,  1  Ohio 
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4  Soydam  v.  Moore.  8  Barb.  S88;  Matter  of  Reciprocity  Bank.  22 
K.  Y.  9:  29  Barb.  »»:  Bauffor  Ballw.  Cu.  v.  Smith.  47  He.  94;  Erie 
Ballw.  Co.  V.  Casey.  2tt  Pa.  St.  287;  DeL  etc.  Rallw.  Co.  v.  Tharp.  5  Uar. 
(DeL)  4M;  West  wis.  R.  B.  Co.  v.  Supervisors  etc  35  Wis.  257. 

5  See  Del.  etc.  Rallw.  Co.  r.  Tharp.  A  Bar.  (Del.)  454;  Lotbrop  «. 
flteadiiian.  is  Blatclif.  134;  State  v.  Commissioners  etc.  37  N.  J.  L.  228; 
Uy:U,t  V.  McMalion,25Barb.457:  Holyoke  Co.  v.  Ljrman,  15  Wall.  MO: 
Griffin  V.  Ky.  lus.  Co.  3  Bush,  082;  Union  Favlf.  Bailw.  Co.  r.  United 
States.  20  Alb.  L.  J.  365. 369. 

6  Erie  etc.  K.  R.  t.  Casey.  26  Pa.  St.  287;  Mayor  etc.  v.  Pitteborgh 
etc.  R.  K.  Co.  1  Abb.  U.  S.  6;  State  v.  Bradford.  32  Vt.  50;  People  «. 
Dispensatory  etc.  Soc.  7  Lans.  306;  State  r.  Pawtuxet  Tump.  Co.  8  B 
I.  ll$2. 

7  People  r.  Oakland  Co.  Bank,  1  Dong.  (Mich.)  286;  Commonw.  s. 
Essex  Co.  13  Gray.  239;  Del.  etc.  R.  R.  Co.  «.  Tharp,  5  Har.  (Del.)  454. 
Compare  Sala  v.  New  Orleans,  2  Woods,  188;  Lothrop  v.  Stedman,  42 
Couu.  583. 

8  Lake  View  v.  Rose  Hill  Cemetery  Co.  70  HL  101. 

9  St.  Louis  e.  Russell,  9  Mo.  807;  People  r.  Wren.  4  Scam.  273;  Mo- 
Kim  V.  OUom,  3  Bland,  407;  Underbill  r.  Trustees  etc.  17  Cal.  173;  Stils 
9.  Indianapolis,  55  Ind.  515;  Matter  of  Clinton  St.  2  Brewst.  599;  Pe<^ 
pie  V.  Common  Coimcll  of  Chicago,  51  111.  58. 

10  Martin  v.  Dix,  52  Miss.  53 ;  San  Francisco  v.  Canavan,  42  GaL  541; 
City  V.  Shields,  52  Mo.  351 ;  New  Orleans  v.  Caselar,  27  La.  An.  1S6; 
Barnes  v.  Dlst.  of  Columbia,  91  U.  S.  540. 

11  Girard  v.  Philadelphia,  7  Wall.  1 ;  State  Bank  e.  Knoop,  16  How. 
869;  People  «.  Morris.  13  Wend.  325;  Jersey  City  v.  Railway  Co.  20  N. 
J.  £q.  360;  North  Yarmouth  «.  Sklllings,  45Me.  133. 

12  City  of  Paterson  e.  Soc.  for  lianufacturers  etc.  4  Zab.  885. 

13  Bailey  v.  Mayor  etc.  3  Hill,  541 ;  Dartmouth  Coll.  v.  Woodward,  4 
Wheat.  663;  and  see  New  Orleans  et(^  R.  R.  Co.  v.  New  Orleans,  26  La. 
An.  478:  De  Voss  v.  Richmond.  18  Gratt.  33»;  Gas  Co.  v.  San  Francisco, 
9  Cal.  453;  Park  Comm'rs  v.  Detroit,  28  Mich.  228;  Milner  v.  Pensaoola, 
S  Woods,  632. 

§  199.  By  loss  of  membeirs.— A  corporation  aggre- 
gate is  clearly  dissolved  by  the  death  of  all  of  its  meinl)ers.^ 
And  if  a  corporation  consists  of  several  integral  parts, 
and  some  of  those  are  gone,  and  the  remaining  parts  have 
no  power  to  supply  the  deficiency,  the  corporation  is  dis- 
Bolved.3  But  no  loss  of  members  destroys  a  corpotation, 
so  long  as  a  sufficient  number  remain  to  continue  the  sno 
cession,  and  to  fill  vacancies.'  If  a  corporation  is  not 
dead,  but  iperely  lacks  the  means  for  the  exercise  of  its 
powers,  the  legislature  may  supply  such  means  by  filling 
vacancies.^  A  private  corporation  does  not  become  dor- 
mant because  a  single  individual  becomes  sole  owner  of 
the  corporate  property  and  franchises  by  a  purchase  of 
the  stock.^   If  such  sole  owner  continues  the  business 
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under  the  corpoiate  name,  without  notice  to  the  public, 
he  may  still  be  sued  as  such  corporation.^  If,  pursuant 
to  an  agreement,  two  individuals  purchase  all  the  shares 
iu  a  manufacturing  company,  this  does  not  dissolve  the 
compaDy.7  The  legal  title  in  the  corporation  remains, 
althougb  the  individual  members  change.* 

1  Hodson  V.  Copeland,  16  Me.  314;  Chesapeake  Canal  Co.  9.  Ohio  R. 
B.  Co.  4  lilll  A  J.  1 :  Boston  Glass  Mnnnf.  v.  Lomsdon.  24  Pick.  A.';  i:e^ 
r.  Morris,  4  l^t,  li ;  and  nee  Kennet  «Cc.  Nav.  Co.  v.  Witheriugton,  18 
Q.B.&31. 

2  Philips  r.  Wlckham,  1  Palsre,  SflO:  Smith  9.  Smith,  8  Desans.  £q. 
657;  Mclutire  Poor  School  0.  Zauesville  etc.  Co.  U  Ohio,  203. 

3  State  9.  Trustees  etc.  ft  Ind.  77:  and  see  Corlen  9.  Sautlnl,  16  La. 
An.  37. 

4  See  lte%  r.  American  etc.  Canal  Co.  3  Abb.  Pr.  N.  8. 1 ;  Mayor  eto 
9.Brook.7Q.B.33». 

ft   Newton  etc.  Co.  9.  White,  43  Oa.  148 

6  Newton  etc  Co.  9.  White,  43  Oa.  148;  and  see  Cook  9.  Kent,  109 
246. 


7  BttsseU  9.  McLeUan,  14  Pick.  63. 

8  Eiiflsell  9.  McLellan,  14  Pick.  63;  and  see  Wilde  9.  Jenkins,  4 
Paige,  481. 

§  200.  Bffect  of  omission  to  elect  o£Scer8.->Tha 
managers  and  officers  of  a  private  business  corporation 
do  not  form  an  integral  part  of  a  corporation,^  and  an 
omiasion  to  elect  them  does  not  work  a  dissolution  of  the 
corporation;  >  nor  does  it  afford  a  sufficient  reason  for  not 
making  the  corporation  a  party  defendant  in  an  action.*^ 
The  exercise  of  the  powers  of  the  corporation  may,  how- 
ever, be  susjiended  by  such  omission, <  until  its  functions 
are  restored  by  subsequent  election.^  The  existence  of  a 
corporation  is  not  destroyed  by  the  resignation  of  all  its 
officers  and  agents;  <  its  rights  ore  only  dormant  until  the 
deficiency  is  supplied  J 

1   Ruse  9.  Tamp.  Co.  3  Watts,  46. 

3  Hoboken  Bnlld.  Assoc.  9.  Martin,  2  BeasL  427:  Erarts  9.  KlUlmv* 
Wfirth  Manuf.  Co.  2U  Coun.  447:  Comroonw.  9.  Callcn,  13  Pa.  Su  13.1; 
Blake  9.  llinkle,  10  Terff.  218;  Knowltou  e.  Ackley,  8  Cubh.  fO.  1  li« 
acta  of  the  officers  holding  over  are  valid:  St.  Louis  etc.  Loan  Assoc. 
9.  Augustine,  2  Mo.  App.  123.  See  People  9.  Twaddeli,  18  Uun,  427; 
Barritt  r.  Miss.  Valley  etc.  R.  R.  fil  Miss.  6U2. 

9  Allen  9.  N.  J.  South.  R.  B.  Co.  49  How.  Pr.  14. 

Boom  Coor.— jiJ. 
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4  Tlnemnes  UnlTcnlty  v.  Indiana,  14  How.  26S:  NashTllle  Bank  t. 
Petway,  3  Humph.  624. 

6   RArA  9.  Tnmp.  Co.  S  Wattn.  46;  Smith  v.  Smith,  S  Dvsaos. £q.957; 
Harris  r.  MIm.  VaAey  etc.  K.  K.  Co.  61  Bflaii.  002. 

6  HuAcatiue  Toruverelnr.  Funck.  Itl  Iowa.  4(7);  Evarts  v.  KUUnf- 
wortb.  2U  Couu.  447. 

7  Philips  V  WIcUiam,  1  Paige,  6(i0;  aiid  soe  Lea«.  American  et«. 
Canal  Co.  t  Abb.  trTs,  8. 1. 

§  201.  By  voluntary  surrender  of  franchiBes.— 
.It  is  well-Aettled  in  this  country  that  a  private  corpora- 
tion may  subject  itself  to  dissolution  by  a  voluntary 
surrender  of  its  corporate  rights  and  franchises.^  But 
the  officers  of  a  corporation  cannot  dissolve  it  without  tlie 
assent  of  the  great  body  of  the  society.^  A  majority  of 
the  members  may,  however,  by  resolution,  surrender  the 
corporate  franchises,'  unless  the  charter  provides  otlier- 
orise,^  or  a  time  is  specified  for  which  the  enterprise  most 
be  continued.^  The  dissent  of  one  stockholder  should  not 
be  allowed  to  prevent  a  surrender  desired  by  all  the  other 
members  of  the  comi^any.*  But  it  is  a  general  rule  that 
a  surrender  of  a  charter,  even  by  a  unanimous  vote,^ 
ixMist  be  accepted  by  the  state,  in  order  to  effect  a  disso- 
lution of  tlie  corporation.*  The  exceptions  to  the  rule 
afe  cases  where,  by  the  act  of  incorporation,  the  stock- 
liolders  are  made  individually  liable  for  the  debts  of  the 
corporation.^  A  surrender  may  be  implied  from  acts  suf- 
fered 'by  a  corporation  to  be  done,  which  destroy  the  end 
and  objects  for  which  it  was  created;  ^^  as  where  a  corpo- 
ration suffered  all  its  property  to  be  sold  on  execution, 
and  the  trustees  surrendered  their  trust,  and  omitted  the 
annual  election  of  officers,  the  court,  in  behalf  of  credit- 
ors, presumed  a  surrender  of  the  corporate  rights,  and  a 
dissolution  of  the  corporation  from  that  time.^^  But  mere 
non-user  of  .its  franchises  by  a  corporation  is  not  a  sur- 
render. ^^ 

1  Penobscot  Boom  Co.  v.-Lamnon,  16  He.  224;  Enfield  Toll  Bridge 
Ca  V.  Cuiiii.  iti  ver  Co.  7  Conn.  2!), 45;  Washington  etc.  Road  v.  State.  19 
.HU.  839;  SavAf(tt'«-  Walsbe.  'iBAla.  6<>l ;  People  v.  Pi*es.  etc  of  CuU.  of 
>Cal.  ZS  Cal.  Ititi;  Mobile  ctcKaiiw.  Co.  v.  Statu,  12^1  id.  y,4;  Aiu-<i«n.  «• 
Cierfry  Sof*.  iu  Rich. Jblu.  604; -McLaren  v.  PenDlutfton,  1  Pahre,  102. 147; 
and  see  Ward  v.-iioc.  of  Attosuyya,  2  Coll.  Sitf. 
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>n  Subiirbaa  Bank.  Law  U.  6  <  li.  G41j  Suburban' 
I.  737:  Jolut-Rtuok  Coal  Co.  Law  R.  8  £q.  146. 
:o  p.  Polar  Star  Lodge,  Ift  La.  Au.  M;  Coneu  v, 
V.  .Joliustoii.  i)  N.  .1. lj(|.  4Ul. 


2  Smith  V.  Smith,  9  Deasus.  £q.  8S7;  and  see  Lake  Ontario  Nat. 
Baiik  r.  OaouUasa  County  Bank,  7  Han,  540. 

5  MoCurcly  r.  Myers.  44  Pa.  St.  43ft;  Zabrlskle  0.  Hackensark  Rallw. 
Co.  S  Ort  on  C.  E.  h>3;  Black  r.  DcL  etc.  Canal  Co.  7  Id.  4o4;  TreadweiL 
V.  Salisbury  Manuf.  Co.  7  Gray,3;)3;  Revere  v.  Boston  Copper  Co.  1ft 

Sick.  'M\ :  and  seo  Loudon  Suburban  Bank.  Law  U.  6  <  h.  G41j  buburban- 
otel  Co.  Law  R.  2  Cli. 
But  see  Polar  Star  Lodgo 
Santiul,  lu  1.1.  Ti ;  Kuan  v. 

4    See  Blatrk  v.  DeL  etc.  Canal  Co.  22  N.  J.  £4. 404. 

6  Von  SoUiuldt  v.  Huntington,  1  Cal.  55. 

6  Wilson  r.  Proprietors  etc.  9  R.  I.  JS90. 

7  WiLion  c.  Proprietors  etc.  9  R.  I.  sno. 

8  Wilson  p.  Proprietors  etc.  J)  U.  I.  5"0;  Boston  Glass  CJo.  v.  Lang- 
don,  24  mck.  4  >;  N.  Y.  Marbled  Iron  Works,  4  Duer.  362;  Harris  v, 
Mosklngum  Manuf.  Co.  4  BlaciiX.  2b7;  Meclianlcs'  Bank  9.  Heard,  37 
Ga.4Ul. 

9  La  Orange  etc.  R.  R.  Co.  r.  Rainey,  7  Cold.  420. 

10  People  r.  Hudson,  6  Cowen,  217;  Moore  r.  Wliltcomb,  48  Mo.  543; 
Strickland  v.  IM-icliard.  37  Vt.  3J4:  Webster  v.  Turner,  12  llun,  2u4. 

11  Slec  r.  Bloom,  19  John.s.  456;  10  Am.  Dec.  273. 

13  See  Briukerhoff  V.  Brown,  7  .Johns.  Ch.  217;  Bradt  v.  Benedict, 
17  N.  T.'J:i;  Uollius  r.  Clay,  3;i  Mn.  132;  Brandon  Iron  Co.  v.  Gleason. 
S4  Vt.  228;  De  Camp  9.  Alward.  AJ  Ind.  46S;  Baptist  Meeting  House  v. 
Webb.  (»  Me.  ZMi  West  0.  Carolina  etc.  Ins.  Co.  31  Ark.  476. 

§  202.  Effect  of  insolvency.— The  insolvency  of  a 
ooriK>ratiun  cannot  extinguish  its  legal  existence.^  Mere 
inaolvency  neither  impairs  the  power  of  the  corporation 
to  manage  itR  affairs,^  nor  converts  its  property  into  a 
trust  fund  for  the  benelit  of  its  creditors.^  Nor  does  the 
fact  that  a  corporation  is  insolvent,  authorize  it  to  apply 
to  a  court  of  equity  for  a  receiver  to  wind  up  its  ufTuirs.^ 
Bach  appointment  will  only  be  made  at  the  instance  of  a 
creditor.^  A  corporation,  like  an  individual,  is  insolvent 
when  it  is  not  able  to  pay  its  debts. < 

1  Nlmmons  r.  Tappan,  2  Sweeny,  652;  Boston  Glass  Manufactory 
V.  Langdun.  i'4 1'lck.  4U. 

2  Poudvllle  Co.  v.  Clark.  25  Conn.  97. 

8  Catlln  V.  Eagle  Bank,  6  Conn.  233 ;  and  see  PeopI  e  v.  Bank  of  Hud- 
■on,  6  Cuwcu,  217. 

4    Hugh  9.  McRae,  Chase  D»c.  466. 

8  Hugh  r.  McRae,  Chase  Dec.  466*.  and  see  Moss  v.  Harpeth  Acade* 
my.  7  Heisk.  283. 

8    Brouwer  v,  Harbeck,  9  N.  Y.  589;  Hazelton  v.  Allen,  3  Allen,  114. 

§  203.  By  forfeiture  of  charter.— A  private  corpo- 
ration may  be  dissolved  by  a  forfeiture  of  its  charter, 
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throagh  abuse  or  neglect  of  its  franchise,  as  if  for  condi- 
tion brolcen,  or  for  a  breach  of  trust.  ^  It  iH  a  tacit  coutli- 
tion  annexed  to  the  creation  of  every  such  corporatiun, 
that  its  franchise  will  be  forfeited  by  a  misuser  or  a 
non-user  of  them.^  And  where  a  statute  provides  for  tiie 
dissolution  of  a  corporation  In  a  particular  manner,  this 
does  not  exclude  the  jurisdiction  of  the  court  to  decree  a 
dissolution  in  case  of  misconduct.*  But  acts  which  are 
improper  do  not  of  themselves  work  a  dissolution.-'  The 
corporatiim,  nevertheless,  continues  legally  to  exist  until 
the  state  or  government  which  create<l  it  shall,  hy  a 
proper  proceeding,  procure  an  adjudication,  and  enforce  a 
forfeiture  of  the  charter.'  And  even  where  the  terms  of 
a  charter  are,  that  the  corporation  shall  be  dissolved  uu 
the  nonperformance  of  a  condition,  the  mere  failure  to 
perform  is  not,  ipso  facto,  a  dissolution.^  It  is  a  cause  uf 
forfeiture  to  be  taken  advantage  of  by  the  state  in  a  pro- 
ceeding iustituteil  for  that  purpose,  and  must  be  judi- 
cially determiued.'^  A  corporation  which  has  been  en- 
joined from  the  exercise  of  its  corporate  franchises  and 
deprived  of  its  property  may  be  dormant,  but  is  not  actu- 
ally dissolved.  8  To  effect  a  dissolution  there  must  be  the 
judgment  of  a  court  of  competent  jurisdiction. ^  To  war- 
rant a  forfeiture  requires  something  more  than  accidental 
negligence,  or  excess  of  power,  or  mere  mistake  in  the 
mode  of  exercising  an  acknowledged  power,  w  There 
must,  in  general,  be  some  plain  abuse  of  power  by  which 
the  corporation  fails  to  fuUill  the  design  and  purpose  of 
its  organization. ^1  The  acts  of  misuser  or  non-user  must 
relate  to  the  matters  which  are  of  the  essence  of  the  con- 
tract between  the  sovereign  and  the  corporation,  and  they 
must  be  willful  and  repeated  to  cause  a  forfeiture.^  An 
isolated  act  of  nonfeasance  not  committed  willfully,  and 
not  producing  or  tending  to  produce  mischievous  conse- 
quences to  any  one,  nor  contrary  to  express  requisitions 
of  the  charter,  will  not  be  a  ground  of  forfeiture ;  ^  and  a 
reasonable  and  aubstantial  performance  of  the  conditiong 
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in  all  tLat  is  required  to  defeat  a  claim  to  a  forfeiture.^^ 
Long-continued  neglect  on  the  part  of  a  turnpike  com- 
pany to  repair  its  road  is  a  willful,  deliberate  act,  in  vio- 
lation of  its  plain  duty,  wliicli  warrants  a  judicial  decree 
of  forfeiture  of  its  charter. ^^  So,  if  bridges  are  necessary 
to  render  the  road  passable,  and  a  bridge  is  carried  away 
by  a  sadden  flood,  such  a  company  must  rebuild  it  witliin 
a  reasonable  time,  or  they  will  forfeit  their  charter.^0  An 
abus^  in  a  particular  department  of  an  entire  franchise  is 
cause  of  forfeiture  of  the  whole  franchise;  ^^  but  where  a 
particular  franchise  is  added  to  a  corporation  subsequent 
to  its  tirnt  creation,  such  franchise  may  be  forfeited  and 
tlie  residue  remain.  ^^  A  cause  of  forfeiture  can  be  enforced 
against  a  coriioration  only  by  a  scire  facias,  or  an  informa- 
tion in  the  nature  of  a  quo  warranto,^^  issued  at  the 
instance  of  the  government  creating  the  corporation,^ 
and  cannot  be  taken  advantage  of  incidentally,^^  or  in 
any  other  way,^^  or  by  an  individual.28  The  grounds  of 
forfeiture  may  be  waived  by  the  state,  the  same  as  an 
individual  may  waive  breaches  of  coutract.^^  And  an 
act  of  the  legislature  passed,  with  notice  of  the  grounds  of 
forfeiture,  which  recognizes  the  corporation  as  still  exist- 
ing notwithstanding  them,  operates  as  a  waiver.^^  An 
act  extending  the  time  of  a  railway  company  to  complete 
itii  road,  provided  the  same  is  not  sohl,  waives  a  forfeiture 
already  incurred  by  a  failure  to  complete  in  the  time  orig- 
inally prescribed,  except  in  %he  event  of  a  sale  of  the 
ioad.2>  But,  as  a  general  rule,  an  act  of  the  legislature 
will  not  be  deemed  a  waiver,  unless  the  legislative  intent 
in  that  resxiect  be  expressly  declared,  or  is  necessarily 
implied.^  The  forfeiture  of  a  charter  can  only  be  en- 
forced in  the  courts  of  the  state  by  which  the  charter  was 
granted. 28  And  the  question  whether  a  corporation  has 
forfeited  its  charter  is  one  solely  for  the  determination  of 
a  court  of  law.29  A  court  of  equity  cannot  decree  a  for- 
feiture unless  it  be  specially  empowered  by  statute.^^ 

1    T^rrett  r.  Taylw:,  0  Cranclu  43 ;  Towar  v.  Hale,  46  Barb.  SBl ;  Peo- 
ple v.  Dispensary  etc.  Soc.  7  Laos.  3U4;  City  of  Londou  v.  Van;u:re,  12 
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Mod.  271 ;  State  Bank  v.  StMe.  1  BUMdcf .  370;  People  v.  Bank  of  Nlafcara. 
l>  Cowen,  106;  Bottou  Olasii  Manuf . «.  Langdon,  24  Pick. 52;  Premaent 
etc.  V.  Cunaby,  16  Berg,  ft  IS.  145. 

S  Terrrtt  v.  Taylor,  9  Crancb,  43;  and  see  Mobile  etc.  R.  R.  Co.  «. 
State,  2*}  Ala.  573;  Coinmouw.  v.  Blue  Hill  Tttinp.  Co.  5  Mass.  4:0, 423; 
Common w.v.  Commercial  Bank,  28  Pa.  St.  Ih3;  Eattteru  Arvliipebigo 
Co.  V.  lieginam,  2  iU.  ft  B.  857. 

t  See  State  Bank  r.  State.  1  Blackf.  267;  Bradt  v.  Benedict,  17  N.T. 
•3;  Kinder  v.  Taylor,  3  Law  J.  68. 

4  Ormitby  «.  Vt.  etc.  Mln.  Co.  65  Barb.  360. 

5  Ormitby  p.  Vt.  etc.  Mln.  Co. 65  Barb.  360;  and  see  West  v.  Caro- 
lina etu.  Iiiit.  Co.  31  At'k.  476;  Baltimore  «.  Plttsbury  etc.  It.  11.  Co.  1 
Abb.  U.  S.V;  Turnpike  Co.  v.  Staie,  a  Wall.  210;  Att.-Gen.v.  TiKlorlce 
Co.  104  Mass.  2X);  State  v.  Commercial  llauk,  33  Miiui.474;  Coumiouw. 
9.  Pltcbburs  B.  U.  Co.  12  Gray,  180;  Sube  v.  Urbaiia  Ins.  Co.  14  Oiiio 
St.  6. 

6  Matter  of  Ref.  Presb.  Church,?  How.  Pr.  476;  Chesapeake  etc 
Canal  co. «.  Ohio  U.  R.  Co.  4  Gill  ft  J.  1;  Poopie  v.  Maubatuui  Co.  9 
'Wend.  351. 

7  State  9.  Fasan,  22  La.  An.  545;  La  Orange  etc.  R.  R.  Co.  v.  Rsfney, 
7  Cold.  4iU;  NevTlt «.  Bank  of  Port  Gibson,  ti  t^medes  ft  M.  513;  Xiai?bt 
V.  N.  Y.  UevatiHl  R.  It  Co.  49  How.  Pr.  2U;  Aicaafalaya  Bank  r.  Daw- 
son, 13  La.  An.  4t>7;  but  see  Matter  of  Brooklyn  etc.  Kailw.  Co.  Ti  N.  T. 
245. 

8  Rlncald  9.  Dwlnelle.  09  N.  T.  548. 

9  KIncald  9.  Dwlnelle,  59  N.  Y.  548;  and  see  Bmffett  9.  Great  West- 
em  R.  11.  Co.  25  111.  S.U;  Baker  v.  Baciia.  82  Id.  7»;  Matter  of  N.  Y. 
Bridge  Co.  67  Barb.  2S<5;  People  v.  President  of  Manhatt.an  Co. »  Wend. 
851. 

10  Harris  r.  Miss.  Valley  etc.  R.  R.  Co.  51  Miss.  603;  State  v.  Paw- 
tuxet  Tm'iip.  Co.  b  It  1. 142:  and  see  Ur^sents  of  the  Unlvi-i-sity  etc.  9 
GiilftJ.3u5;  Att.-Gen.v.  Baukof  Ni^ai-a.  1  Uopk.  Cb.  3M:  State  «. 
Urbana  etc.  Ins.  Co.  14  Oblo.  6;  Catlaiv.  Juigle  Bank.  6  Coim.2S3;  Com- 
mouw.  9.  Fraukiiu  Ins.  Co.  115  Mass.  278. 

11  Harris  9.  Miss.  Valley  etc.  R.  R.  Co.  51  Miss.  602;  WanI  9.  Sea 
Ins.  Co.  7  Paige,  2U4;  State  9.  Mercliauls'  Ins.  Co.  8  Humph.  235. 

12  Harris  9.  Miss.  Valley  etc.  U.  R.  Co.  51  Miss.  602. 

13  People  9.  Bristol  Tump.  Co.  23  Wend.  222;  Frederick  Female 
Seminai-y  9.  8ta*e,  u  Gill,  37»:  Pascball  9.  Wbiinott,  11  Ala.  472;  Ait.- 
Gen.  9.  Pctersbuig  etc.  U.  R.  Co.tf  In-d.  456:  Pi-opie  9.  KiUirston  etc 
Tump.  Co.  23  Wend.  1!^3;  SUte  9,  Pawtuxec  Turnp.  Co.  8  U.  I.  Iti2. 

14  People  9.  Wllllamsbnrg  Turnp.  Co.  47  N.  Y.  566;  People  «.  Kings* 
ton  Tiurup.  Co.  23  WeuO.  lO, 

15  State  9.  Royalton  etc.  Tump.  Co.  11  Vt.  431;  State  v.  Pawtoxet 
Tump.  Co.  8  It  1. 1«2, 521. 

16  People  9.  Hillsdale  etc.  Tump.  Co.  23  Wend.  25L 

17  People  9.  Bristol  etc.  Turnp.  R.  23  Wend.  222. 

18  People  9.  Bristol  etc.  Tump.  R.  23  Wend.  222;  and  see  Grand 
Rapids  Bridge  Co.  9.  Prauge,  85  Mich.  400. 

19  See  State  9.  Consolidation  Coal  Co.  46  Md.  1 ;  State  9.  Cincinnati, 
23  Ohio  St.  445:  state  9.  Bradford,  32  Vt.  50;  Tump.  Co.  9.  State.  3  WaiL 
21U;  State  9.  Avhite's  Creek  Tm-iip.  Co.  3  Teun.  CIi.  163;  Commonw.  9. 
Small,  20  Pa.  St.  31 ;  People  9.  Bank  of  Hndsou,  6  Cowen,  217.  A  tcii-e 
facia*  is  proper  where  there  is  a  lei<al  existence  capable  of  acting,  bat 
,who  have  been  goUty  of  anabuse  of  the  power  intrusted  to  them;  aiul 
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a  ouo  itarrmto  Is  necessary  wbere  fliere  is  a  oorponte  body  defaeto, 
wlio  take  upon  themselyes  to  act  as  a  body  corporate,  but.  from  some 
defect  in  tbeir  constitution,  they  cannot  legaUy  use  the  powers  they 
aJfect  to  one:  i'er  Ashurst,  J.,  In  Bex r. Passiuoro,  8  Tenn  Rep.  199; 
and  see  Bcffents  etc  v.  lYilllanis, »  Gill  &  J.  8«i5;  Comiuouw.  p.  U.  S. 
Bank,  21  Asiitn.  349.  As  to  the  mode  of  procedure  in  New  York:  see 
WUmersdoerffer  v.  Lake  Mahopac  Co.  18  Hun.  387. 

20  Common  w.  v.  Farmers'  3ank,  2  Orant  Cas.  892 ;  Planters'  Bank  «. 
Bank  of  Alexandria,  10  QUI  A  J.  84tf ;  Hammett  r.  Little  liock  etc.  R.  B. 
Co.  20  Ark.  204;  Common w.  v.  Alleghany  Bridge  Co.  20  Pu.  8t.  185;  Mac- 
kali  «.  Cbesapcake  etc.  Canal  Co.  94  U.  8.  308;  Baker  v.  Backus,  32  IlL 
79;  Brook  vine  Co.  v.  McCarty,  8  Ind.  392;  Tzamxtv.  Western  Md.  B.  K. 
Co. 24  Md.  663;  GiUnau v.  Greenpoint  SugarCo. ttl  Barb. 9;  4Laus. 482; 
Oaylord  v.  Fort  Wayne  etc.  B.  B.  Co.  6  Blss.  286. 

21  President  etc.  v.  Hamilton,  34  Ind.  606;  Hudgins  «.  State,  46  Ala. 
208 ;  SprloK  Valley  Water  Works  v.  San  Francisco,  22  Cal.  434 ;  Pearce  «. 
Oliiey.20  Conn.  644;  Cruippv.U.  S.Mln.  Co.7Gratt.352;  Bank  of  Mo.  v. 
Saellinff.  3d  Ho.  190:  BuisUo  etc.  B.  B.  Co.  v.  Gary,  26  N.  T.  75:  Duke  v. 
CabawbaNav.  Co.  16  Ala.  372;  Union  Branch  B.  B.  Co.  v.  East  Tenn.  ete. 
B.  R.  Co.  14  Ga.  327 ;  Bohannon v.  Bbms»  31  Miss.  855;  Conn.  etc.  B.  B.  Co. 
V.  BaUcy , '.'4  Vt.  4«i5;  N.  Y. Elevated  B.  B.  Co. 70  N.  Y. 327 ;  7  Hun,  230;  N. 
J.  etc  K.  R.  Co.  V.  Long  Branch  Comm'rs,  89  N.  J.  L.  28. 


22  Bee  Coyle  v.  Pittsburgh  Female  College,  40  Pa.  St.  439;  Receiyert 
etc.  V.  Kenlck,  15  Ohio,  323;  Trustees  etc.  v.  Hills,  6  Cowen,  23;  Chesi^ 
peake  Caiial  Co.  v.  Ohio  B.  B.  Co.  1  Gill  ft  J.  1;  Mechanics*  Build. 
Assoc  V.  Stevens,  5  Duer,  676. 

23  United  States  v.  Williams,  5  Granch  0.  0. 62;  State  v.  Fourth  N. 
H.  Tnmp.  15N.  H.i62;  Frostv.FrostburgCoalCo.24How.278;  Charles 
River  Bridge  v.  Warren  Bridge,  7  Pick.  844;  Chesapeake  Canal  Co.  v. 
Ohio  R.  rTCo.  4  Gill  ft  J.  1. 

24  People  v.  Manhattan  Co.  9  Wend.  851 ;  Chesapeake  etc.  Canal  Co. 
V.  Ohio  li.  B.  Co.  4  Gill  ft  J.  1 ;  Commonw.  v.  Union  etc.  Ins.  Co. 6  Mass. 
230:  Board  of  Comm'rs  etc.  v.  State,  9  Gill,  879.  But  the  power  to 
waive  a  forfeiture  is  confined  to  the  legislature ;  the  act  of  the  mrrernot 
and  senate  cannot  operate  as  a  waiver:  People  v.  Phoenix  Bank,  24 
Wend.  431. 

2ft  McConaby  v.  Tnrnp.  Co.  1  Pa.  426;  Baltimore  ete.  B.  B.  Co.  v. 
BupervUiors  etc. 3  West  Va.  319;  Commercial  Bank  v.  State;  6  Smedes 
A  M.  69»:  State  v.  Miss.  etc.  B.  B.  Co.  20  Ark.  485;  Kishacoquillas  etc 
Tump.  Co.  V.  McConaby,  16  Serg.  ft  B.  140. 

26    lAGrange  etc.  B.  B.  Co.  v.  Bainey,  7  Cold.  420. 

37  Peirce  v.  Somersworth,  10  N.  H. 375;  Heard  v.  Talbot,  7  Gray,  120t 
People  V.  Kingston  etc.  Turnp.  Co.  23  Wend.  193. 

28  Importing  etc.  Co.  v.  Locke,  60  Ala.  832;  Barclay  «.  Talman,  4 
Edw.  Ch.  123 :  People  «.  Soc.  for  Propagatimr  the  Gospel,  1  Paine  C.  C. 
653;  andseeMun«yv.Vanderbilt,89Barb.l40.  Compare  Hart «.  Bos- 
ton etc  B.  B.  Co.  40  Conn.  624. 

29  Baker  v.  Backus.  83  HI.  79;  Doyle «.  Peerless  etc.  Co.  44  Barb.  289; 
Prec  etc.  v.  Trenton  Bridge  Co.  13  N.  J.  £q.  46;  Att.-<}en.  v.  Utica  Ins. 
Co.  2  Johns.  Ch.  371 ;  Att.-Gen.  v.  Tudor  Ice  Co.  104  Mass.  239. 

90  Att.-<}en.  v.  Stevens,  Saxt.  Ch.  869;  State  v.  Merchants'  Ins.  etc 
Co.8.Hnmph.258. 

§  204.  Transfer  of  aBsets.^The  sale  or  assignment 
of  the  corporate  property  does  not  necessarily  dissolye 
tlie  corporation  or  operate  as  a  surrender  of  its  f  ranchise.^ 
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Bat  a  corporation!  owing  no  debts,  may,  by  a  nnanimons 
resolution  of  the  stockholders,  dispose  of  its  entire  prop- 
erty and  declare  itself  dissolved,  and  this  is  equivalent  to 
a  surrender  uf  its  franchise.*'^  Provision  by  statute  for  the 
dissolution  of  a  corporation,  by  a  mortgage  sale  of  its  fran- 
chise and  property,  does  not  end  the  corporate  existence 
till  after  a  legal  and  valid  sale.*  And  a  corpomtion  has 
no  power,  against  the  dissent  of  a  minority  of  the  stock- 
holders, to  transfer  all  its  property  and  thus  terminate  its 
existence,  taking  in  payment  therefor  the  stock  of  a  for- 
eign corporation  carrying  on  the  same  business.^  Sur- 
rendering the  property  of  a  corporation  into  tlie  liandK  uf 
a  receiver,  does  not  abate,  continue,  or  bar  an  action  pend- 
ing against  it.^  An  assignment  by  a  corporation  for  the 
benelit  of  creditors,  is  not  obnoxious  to  the  statutes  of  13 
and  27  Eliz.,  unless  the  intention  to  hinder  or  delay  cred- 
itors is  clearly  apparent* 

1  Barrlay  v.  TalnuiQ.  4  Edw.  Ch.  123;  DeCsmp  «.  Alirard,  53  Ind. 
46S;  8inltli  r.  Gowaii,  ^  Dnvul,  17;  itolUlis  v.  Cluy,  S3  lie.  132;  KaiuiM 
City  iiuiel  Co.  V.  bauer,  UA  Mx>.  279. 

2  Welister  o.  Turner,  12  IIuii,  264:  and  see  Bnult  v,  Benedtct,  17  N. 
T.  93;  Usiiik  of  rouubkeepsio  v.  IbbutMn,  M  Weud.  47;<;  linibaiu  ». 
JfaUlruad  Cu.  Iu2  U.  8. 148. 

t   White  Moautaius  B.  R. «.  Wlilte  Moimtalns  R.  R.  50  M.  IL  M. 

4  Taylor o.  Earle,  8  TTiin,  1 ;  and  see  Frothingham  v.  Barney,  6  id.  368; 
Blatdifurd  c.  UteM,54  Barb.  4 J. 

.    5    Toledoetc.  Ballw.  Co.«.  Begg8,S5IlL80. 

6  McCnlUer.  Walton,  37  Ga.  611.  See  Baltimm^  etc  B.  B.  Co.t. 
Olenii,  2S  Md.  2h7;  Clark  v.  Ticoomb,  43  Barb.  122;  Hopkins  v.  Galiatin 
Turup.  Co.  4  IIvuupU.  4U3. 

§  205.  Non-user.— A  cori)oration  is  not  actually  dis- 
solved by  mere  non-user,  or  a  cessation  of  all  corporate 
acts.i  To  effect  a  dissolution,  there  must  be  the  judgment 
of  a  court  of  competent  jurisdiction.'  A  mere  resolution 
not  to  proceed  with  business  is  not  enough,  so  long  as  the 
company  still  has  the  necessary  appliances,  etc.,  with 
which  to  proceed.^  And  an  answer  which  sets  up  the  fo^ 
f eiture  of  the  plaintiff's  charter  by  non-user,  but  whicii 
does  not  aver  that  a  forfeiture  has  been  declared  by  ju- 
dicial proceedings  for  that  purpose^  is  insufficient  on  d9* 
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mnrrer.^  Failure  on  tbe  part  of  the  corporators  to  organ- 
ize uuder  the  charter,  in  not  such  a  non-uner  as  will  war^ 
raut  the  iustitutlou  uf  quo  warranto  pmceeilin^;^  to  vacate 
the  charter.^ 

1  Att-Oeii.  r.  Bauk  of  Xlaffsra,  Hopk.  Ch.  394;  Baptist  greeting 
HoiMer.  WebD.  G6  Me.  Si«;  RoUiusv.  Clay, 83  id.  132;  Han'iiiv.  Nc\sUU,2l 
AJa.;nM. 

2  Ulckles  0.  UorheAter  City  Bank,  11  Paige,  118:  Rlncald  r.  Dwl- 
neUo.iM  N.  Y.  MS;  StooiM;r  r.  (Jrreusbnrgli  etc.  Plauk  K.  U.  Co.  10  IniL 
47:  Smith  p.  Meii-op.  Gas  Light Ca  12  How.  Pr.  1^7;  Fahquioque  liauk 
t.  Btttli*.'!  Baiik,  36  Conn.  8:^5. 

I  Bradt  V.  Benedict.  17  N.Y.  93. 

4   West  V.  CaroUoa  etc.  lus.  Co.  81  Ark.  478. 

ft  State  r.  Simonton. 78  No.  Car.  57.  Compare  People  o.  Troy  Ilouse 
Co.  44  Bari».  (U5;  I'hllUpd  v.  Wickhain,  1  Paige,  MO. 

§  206.  Dissolution  by  wlndins-up.— In  most,  if  not 
all  the  states,  there  are  statutory  provisions  relating  to 
tbtt  dissulutiun  of  corporations  and  the  winding-up  of  their 
a£falrs,  as  to  which,  the  statute  of  the  particular  state 
shoald  Ik3  consulted.^  Generally,  under  such  provisions, 
tbe  corporate  functions  are  continued  after  dissolution,  for 
the  purpose  of  settling  the  corporate  affairs,  and  to  pro- 
tect the  rights  of  creditors  and  others.^  But  in  the  ab- 
seHce  of  statutory  regulations,  the  rights  of  creditors  are 
in  most  caHus  sulQciently  protected  by  the  equitable  rule, 
that  the  cor])orate  funds  are  held  iu  trust  for  creditors, 
and  in  case  of  dissolution  may  be  followed  into  the  hands 
of  any  party,  except  such  as  are  bonajlde  purchasers  with- 
out Qotice.*  Under  the  English  acts,  the  winding-up  may 
take  place  either  involuntarily  by  order  of  the  court  of 
cliancery,'*  or  voluntarily,  without  the  intervention  of  any 
tribunal.^  The  court  will  not,  at  the  instance  of  contrib- 
ntories,  interfere  with  a  voluntary  winding-up,  unlesd 
tbe  resolution  for  winding-up  voluntarily  has  been  obtain- 
ed by  fraud,  or  by  an  inequitable  overbearing  of  the  rightg 
of  a  dissentient  minority  by  improper  influence.*^ 

1  See  Iowa  Code,  |  1074:  SCass.  Oen.  Stat.  388:  SS  3V39:  Re  Prank* 
Uu  Tel.  Co.  Hit  HatiH.  447;  1  N.  Y.  Stat,  at  L:u:ge(Edm.p<l.)&')7;  2  Id.  4^8; 
Stat,  of  111.  n.  577.  S  23;  Fisher  v.  World  etc.  Ins.  Co.  15  Abb.  Pr.  N.  S. 
IbS;  47  How.  Vr.  4ol:  People  v.  Central  City  Bank,  53  Barb.  412;  Moouey 
f.  BrltUb  Commercial  Lite  Ins.  Co.  9  Abbb  Pr.  N.  8. 103. 
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3  Rm  Rtetson  v.  CKj  Bank.  13  Oblo  St.  077:  McOoon  «.  Scales.  9 
WaU.*23;  Maiinen'Bankv.  SewaU,5UMe.2iO;  Muscatiuo  Turn  Vereln 
V.  1  mack,  18  Iowa,  409;  Thorutouv.  Marg.  FreitflitltaUw.cu.  i^  Mass.  XL 

I  StiamoklD  Valley  B.  R.  Co.  v.  Malone,  «i  Ta.  St.  29:  Hastings*. 
Drew.  M  How.  Pr.  2M:  Fiske  v.  Coioii  I'aclf.  U.  U.  Co.  10  Biatciif.  618; 
3iarr  V.  Hank  of  West  Teini.4  CoM.47l;  Wood  v.  Dummer,3  Mason  C. 
C. M8;  Reiil  v.  Eatoiiton  Mauuf.  Co.  40  Oa.98;  Sawyer e.  Iloag,  17  WaU. 
«lu;  CreaM)  v.  ISabuock,  23  Pick.  S34. 

4  Reo  Stat  2a  tmil  26  Vict.  chap.  89,  S  79;  Re  Speuce's  Patent  etc.  Co. 
Law  H.  i>  £u.  H;  Re  Trent  aud  Uumber  Co.  Law  lU  4  Gb.  112;  i<;x  parte 
Fox.  Law  it.  a  Oil.  176. 

6  See  Stat.  2A  and  26  Vict.  chap.  89.  f!  129 ;  Re  Exmouth  Docks  Co.  Law 
R.  17  £q.  181;  Ro  Sandersoirs  Pat.  Assoc.  Lnw  U.  Eq.  IK8:  Ke  lU-Jul- 
ford  Nav.  Co.  Law  It.  10 Eq.  SllrPrlncessof  ileassc.  Boa. Law  K.  .5 If.  L. 
176;  Uo  Commercial  llauk  of  England.  Law  u.  G  Eq.  517;  llo  Loudon 
India  Itablwr  Co.  Law  It  1  Ch.  329;  Ke  I'eu-y-van  CoUlery  Co.  Law  K.  6 
Cb.  Div.  477;  Re  Culted  Service  Co.  Law  It.  7  Eq.  Tti.  As  to  tbo  wind- 
Ing-upof  unregistered  companies:  seestat.  2iVHnd26  Vlct.cliap.89.$ 
19!t ;  St.  James^Club,  2  DeOex  M.  ft  0. 883 :  Uo  South  Wales  etc.  Steam- 
8hlpCo.2Cb.  Div.7ti3. 

6  Re  Beaiijolals  Wine  Co.  Law  R.  8  Cli.  15;  Re  Loudon  etc  Discount 
Co.  Law  It.  i  £q.  277. 

§  207.  Effect  of  dissolution,  in  general.— By  the 

strict  ruleti  of  the  common  law,  upon  the  dissolntion  or 
civil  death  of  a  corporation,  all  real  estate  held  by  it  at 
the  time  reverted  to  the  grantor  and  his  heirs;  i  all  the 
personal  property  became  vested  in  the  crown, ^  or,  in  this 
country,  in  the  people  or  state;*  all  debts  due  to  and  from 
the  corporation  become  extinguished;^  and  all  suits 
pending  for  or  against  it  abated.^  Alodern  legislation  has 
to  a  great  extent  modified  th&se  common-law  rules,  ^  and, 
in  this  country,  they  have  been  generally  rejected  as  to 
private  moneyed  corporations,  even  in  the  absence  of 
statutory  provisions  on  the  subject.^  The  sound  doctrine 
now  is,  as  shown  by  statutes  and  judicial  decisions,  that 
the  capital  and  debts  of  moneyed  corporations  constitute 
a  trust  fund  and  pledge  for  the  payment  of  creditors  and 
stockholders,  and  a  court  of  equity  will  lay  hold  of  the 
fund  and  see  that  it  be  duly  collected  and  applied. *  The 
creditors  may  enforce  their  claims  against  any  property 
belonging  to  the  corporation  which  has  not  passed  into 
the  hands  of  a  bona  fide  purchaser;  ^  and  they  have  a  lien  . 
or  right  of  priority  of  payment,  in  preference  to  the  stock- 
holders. ^<^    So,  debts  due  a  moneyed  corporation  do  not 
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become  extinct  upon  its  diS8o1ation.ii  A  corporation 
may  be  regarded  oh  dissolved  for  certain  purposes,  so  far 
as  to  be  incapable  of  doing  injury  to  tliia  public,  and  yet 
retain  its  Tirality  so  far  as  may  be  necessary  for  the  pro- 
tection of  tbe  rights  of  others.^  It  is  now  the  prevailing 
doctrine,  that  where  lands  are  conveyed  absolutely  to  a 
corporation  having  stockholders,  no  reversion,  or  possibil- 
ity of  a  reversion,  remains  in  thegrantor.^^  And  it  is  within 
the  power  of  a  state  to  enact  laws  enabling  its  citizens  to 
subject  the  lands  of  a  foreign  corporation,  after  dissolu- 
tion, to  the  payment  of  debts  which  the  corporation  owes 
to  such  citizeus.^^ 

1  Att.-6en.  v.  Gower,  9  Hocl.  224;  Colchester  v.  Seaber,  3  Bun. 
1866;  ISiugluimv.  WeUlerwax,  1  N.  Y.  509;  State  v.  Rivers, Sired. 297; 
White  V,  Campbell,  5  Humph.  38;  aiid  see  Acklin  r.  Paschal,  48  Tex. 
147. 

2  Co.  Lit.  13  b;  Rex  v.  Pasmore,  8  Term  Rep.  199. 

S  State  Bank  «.  State,  1  Blackf.  267;  Fox  v.  Horah,  1  Ired.  Eq. 
SS8;  Erie  U.  R.  Co.  v.  Casey,  26  Pa.  St.  287. 

4  Colchester  v.  Seaber,  3  Burr.  1866;  Miami  Exporting  Co. «.  Gano, 
1.^  Ohio.  20*1;  Mallory  p.  liallett,  6  Jones  £q.  345;  President  etc.  v. 
Moore,  13  Smcdes  &  H.  157. 

5  Oreely  v.  Smith,  3  Story,  657:  Carey  v.  Giles,  10  Ga.  9;  Mer- 
rill V.  Suffolk  Bank,  81  Me.  17;  &iltmarsh  r.  Planters'  Bank,  17 

761. 


6  See  Stetnon  v.  City  Bank,  12  Ohio  St.  577;  Tnskaloosa  etc.  Assoc. 
0.  Green,  4!i  Ala.  34<>;  Mariners'  Bank  v.  Sewall,  50  Me.  220;  Heyward 
9.  Mayor  etc.  7  N.  Y.  314. 

7  See  Miimma  p.  Potomac  Co.  8  Peters,  281 ;  Bacon  r.  Robertson,  18 
How.  480;  Kef  <l  r.  Fraiikford  Bank,  23  Me.  318;  Commouw.  v.  Roxbury, 
9  Gray,  510;  Tuwar  v.  Hale.  4a  Barb.  361. 

8  2  Kent  Com.  307  n^^  Hou^bton  v.  Thornton,  8  Ga.  491 ;  Robin- 
ion  r.  lAUie,  19  id.  337;  Wood  v.  Dommer,  3  M:is.  C.  C.  308:  Lea  r. 
American  etc.  Canal  Co.  3  Abb.  Pr.  N.  S.  1 ;  Nathan  v.  Whitluck,  9 
Pal^e,  152;  Lothrop  v.  Stedniau,  13  Blatchf.  134;  Blake  v.  Railroad  Co. 
S9  N .  H.  4 J5 :  and  see  $  2U6,  ante, 

9  Bartlett  r.  Drew,  57  N.  Y.  587;  4  Lans.  444;  60  Barb.  648:  Hastings 
9.  Drew, 50  Uow.  Pr.  254. 

la  Hastings  v.  Drew,  50  How.  Pr.  254;  aff'dln  Ct.  App.  8  W.  Dig. 
488. 

11  McCoy  p.  Farmer,  65  Mo.  244. 

12  Re  Independent  Ins.  Co.  1  Holmes,  103. 

13  Owen  r.  Smith,  31  Barb.  641;  Brooklyn  Park  Comm'rs  v.  Arm* 
strong.  45  N.  Y.  2„4:  J  Lans.  429;  Ualdeman  p.  Penn'a  R.  K.  Co.  50  Pa. 
8t.  4-.>;  Dhigley  r.  City  of  Boston,  100  Mass.  544;  DcVaralgne  v.  Fox.  2 
Blatclif.  ns;  Heath  r.  Barmore,  50  N.  Y.  302.  But  see  Acklin  v.  Pasclial, 
48  Tex.  147.  as  to  reverter  of  land  devised  to  a  corporation.  See  also 
People  V.  College  of  California,  38  Cal.  166. 

14  McGoon  V.  Scales,  0  Wall.  23. 
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S  208.  BSeot  npon  pending  suits.— It  is  the  gen- 
eral mle,  that  salts  pending  for  or  against  a  corporation 
sbate  npon  its  dissolntion.^  Bnt  this  rule  is  frequently 
modified  by  the  charter  or  by  statute.'  And  where  a 
corporation  is  consolidated  with  others,  and  its  name 
changed,  pending  a  suit  against  it,  this  is  not  such  a  dis- 
solution  of  the  corporation  that  the  suit  abates.'  And  a 
corporation  may  be  restrained  from  taking  steps  to  pro- 
cure its  dissolution  in  a  state  court,  pending  a  suit  against 
it  in  the  federal  courts.^  A  transfer  by  a  corporation  of 
its  property  and  franchise,  in  pursuance  of  its  charter,  is 
not  such  a  dissolution  of  the  corporation  as  will  disable  it 
from  suing  for  the  purcliase-money.^  The  dissolution  of 
a  corporation  by  an  act  of  the  legislature  deprives  it  of 
its  corporate  existence,*  and  no  legal  judgment  can  be 
rendered  against  it  subsequent  to  that  time."  So,  if  a 
corporation  becomes  extinct  after  a  judgment  in  its  favor, 
no  execution  can  issue  regularly  in  the  corporate  name, 
and  if  one  be  sued  out,  it  may  be  quashed.  ^ 

1  Carey  v,  OUet.  10  Oft.9{  Bank  of  Louisiana «.  Wilson.  19  La.  1; 
Katioual  liank  r.  Colby,  21  Wall.  <i09;  BaUdlng  Assoc.  «.  AudeniOQ,  7 
PhUa.  1U6:  McCuJlougli  v.  Norwood,  58  N.  Y.  &.j:  4  Jones  ft  8. 180. 
Compai'o  Hunt  r.  Columbian  Iiis.  Co.  55  Me.  290;  Lindell  v.  Benton,  6 
Ho.  8«}1:  Bank  of  Alexandria  v.  Pacton,  i  Bob.  (Va.)  4W;  Toledo  etc 
Ballw.  Co.  V.  Beggs.  85  lU.  80. 

2  See  McCullongh  v.  Norwood.  88  K.  Y.  582;  4  Jones  A  8.  180; 
Tuscaloosa  etc.  Askoc.  v.  Oreen,  4^  AIa«  :t46;  Ramsey  r.  Peoria  etc.  Ins. 
Co.fiA  I11.31I;  Re  International  l*ulp  etc.  Co.  Law  R.  S  Cli.  DIr.  &4; 
Be  Uoyd  etc.  Cu.  Law  R.  tt  Cb.  Div.  839. 

3  East  Tenn.  etc.  R.  R.  Co.  v.  Bvans*  6  Helsk.  807;  Baltimore  etc 
B.  R.  Co.  2  Oraiit  Cas.  348;  and  compare  Boo'h  v.  Buuce.  .Ti  N.  7. 139. 
Nor  does  consolidation  impair  the  ex.ttence  of  either  corporation  for 
the  purpose  of  piO-tecutln.r  suits  previously  commenced:  biiacUeford 
V.  lliss.  etc.  R.  R.  Co.  ^J  Miss.  15:^. 

4  Flsk  V.  Union  Paclf.  R.  R.  Co.  10  Blatcbf.  518. 

5  Sausatuck  Bridge  Co.  v.  Westport,  39  Conn.  337. 

6  See  S  198,  ante, 

7  Merrill  v.  Suffolk  Bank.SI  Me.  87;  and  compare  Shamokln  Valley 
etc  R.  u.  0.  Maiune.  85  Pa.  St.  25;  Thornton  v.  JbiarKiual  Freight 
Rallw.  Co.  123  Mass.  32.  Re  Dimson's  Esute  Fireclay  Co.  Law  B.  19 
£4.202. 

8  May  v.  State  Bank  of  No.  Car.  2  Bob.  (Ya.)  68. 

§  209.  Effect  upon  contracts.— The  ezlRtence  of 
the  private  contracts  of  a  corporation  does  not  force  upon 
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it  a  perpetuity  of  existence.!  Parties  most  be  presumed 
to  undeistand  the  nature  and  incidents  of  8ucb  a  body 
politic,  and  to  contract  with  reference  to  them.^  A  dis-> 
flolntion,  as  a  general  rule,  operates  to  rescind  all  existing]; 
contracts  entered  into  by  or  with  the  cori^oration,*  and  no 
further  rigbts  can  be  acquired  by  ur  against  it.*  Ihit 
parties  affect.ed  by  the  rescission  of  contracts  consequent 
to  dissolution  are  entitled  to  damages  for  the  breach,  and 
may  enforce  them  against  the  assets,^  And  nothing  short 
of  actual  dissolution  will  justify  the  non-fultillment  by  a 
party  of  a  contract  made  with  a  corporation. >  Subscrip- 
tions to  the  capital  stock  of  a  corporation,  renmining 
unpaid  at  the  time  of  dissolution,  are  the  property  of  the 
corporation,  which  may  be  reached  by  creditors  through 
the  aid  of  a  court  of  equity.''  Where  a  corporation 
changes  its  name  for  convenience,  but  continues  the  same 
geuural  business  with  the  same  oMcers,  it  is  resfKmsible 
under  the  new  name  for  all  its  previous  debts.^  liut 
where  x>ersons  interested  in  a  trading  company  form  a  new 
corporation,  which  assumes  the  liabilities  of  the  old  one, 
the  new  corporation  is  not  bound  to  perform  a  contract 
made  by  the  old  one  to  transfer  shares  of  its  stock,  by 
transferring  an  equal  number  of  shares  in  the  new  com- 
pany ;  ^  nor  can  it  be  in  any  event  held  liable  for  dam- 
ages for  the  breach  of  such  contract  in  the  value  of  an 
equal  number  of  shares  of  its  own  stock.^^ 

1  Mumma  v.  Potomac  Co.  8  Peters,  281. 

2  Btanima  v.  Potomac  Ck>.  8  Peters.  281 ;  and  see  Welch  v.  Str.  Oene* 
Ttere.  1  Dill.  130:  liut^ou  «.  Uoberteon,  18  How.  480;  Buttenvortb  v. 
O'Brien,  24  Uow.  Pr.  43& 

t  See  Chapman's  Case,  Law  R.  I  Eq.  346;  Reff. «.  Poor  Law  Board, 
lAW  K.  5  Q.  B.  7s&;  MaUory  v.  Mallett,  6  Jones'  £q.  345. 

4  White  V.  Campbell,  b  Humph.  88;  Carrln^ton  p.  Commercial  ete. 
Ins.  Co.  1  Bosw.  152;  Green  v.  Seymour,  3  Saud.  Ch.  285;  Saltmarsh  v. 
Flanters'  etc.  Bank.  17  Ala.  761. 

6  Sbirreirs  Case,  Law  R.  14  Eq.  417:  Ex  parte  Cope,  1  Enff.  L.  A 
Eq.  87;  Ke]?.  v.  Loual  Gorernmeut  Board,  Law  li.  9  Q.  U.  148:  and  see 
Kerftt  V.  Bank  of  Port  Gib!M>n,0  Suiedes  &  M.  522;  New  Albany  p. 
Burke,  11  Wall.  96;  Mnscatine  v.  Railroad  Co.  1  Dill.  536;  West.  Sav. 
Bauk  V,  Philadelphia,  31  Pa.  8t.  175;  Coulter  v.  Robertson,  24  Miss.  278{ 
Caray  v.  Gin.  etc.  R.  R.  Go.  5  Clarke,  3t^. 

BOOVX  CORP.— mi. 
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6  Re  PhcBnfz  Ttt^wemfr  Steel  Co.  Law  R.  4  Ch.  Dfy.  10S.  An<t  com- 
pare McOooQ  V.  Scales, »  Wall.  23 ;  Mnmiiia  v.  Potomac  Co.  8  Peters,  281. 

7  Bohaeffer  v.  Mo.  etc.  Ins.  Co.  46  Mo.  348:  Hightower  v.  Tbonitoii» 
i  Oa.  4H0;  ba-Hsett  v.  St  Albans  etc.  Co.  47  vt.  313;  and  see  Currier  v. 
LeUanon  State  Co.  M  N.  H.  262;  Sawyer  v.  Hoag,  17  Wall.  ttlO. 

8  Dean  v.  La  Motte  Lead  Co.  69  Mo.  623.  Compare  Stewart's  A|>> 
peal,  72  Pa.  St.  /U :  St.  Louis  etc.  B.  K.  Co.  0.  MiUer,  43  UL  Uie;  Mout- 
fouiery  etc.  U.  K.  Co.  v.  Boring,  61  Ga.  582. 

9  Conant  v.  National  Ice  Co.  8  Jones  Sk  S.  83. 

10  Conant V. National  Ice  Co. 8  Jones  A  S.  83.  Compare  Miller*. 
National  Steamship  Co.  G7  Barb.  285;  Smith  v.  Chicago  etc.  Ilahw.  Co. 
18  Wis.  17;  Paxton  v.  Bacon  Mill  etc  Miu.  Co.  2  Nev.  257;  Jolmson  v. 
Irastees  etc.  2  CaL  819;  Low  «.  Goon.  etc.  B.  K.  4tf  N.  H.  284. 

§  210.  Rights  of  crediton,  stockholders,  etc.— 

On  the  dissolution  of  a  corporation,  its  effects  are  a  trust 
fund  for  the  payment  of.  its  creditors;^  and  a  state  law, 
which  deprives  creditors  of  this  right,  and  appropriates 
the  property  to  other  uses,  impairs  the  obligation  of  their 
contracts,  and  is  invalid.^  If  there  are  several  creditors, 
and  the  fund  is  insufficient  to  discharge  all  the  debts,  it 
should  be  distributed  ratably.*  Creditors  have  a  right  of 
priority  of  payment,  in  preference  to  the  stockholders.^ 
And  a  surety  for  the  corporation,  who  pays  money  as 
such  surety,  is  only  entitled  to  come  in  ratably  with  the 
other  creditors.*  The  interests  of  the  several  stockhold- 
ers become  equitable  rights  to  proportionate  shares  of  the 
corporate  property  after  payment  of  the  debts;*  and  in 
making  distribution,  each  stockholder  is  to  be  chared 
with  the  debts  due  from  him  to  the  corporation.?  Stock- 
holders,  whose  subscriptions  are  fully  paid,  have  a  right 
to  a  return  of  the  excess  paid  by  them  above  the  others, 
who  have  paid  but  in  part,  before  any  division  of  the  bal- 
ance is  made.*  Officers  of  an  insolvent  corporation  are 
not  entitled  to  payment  of  their  salaries  in  full,  in  prefer- 
ence to  the  debts  of  other  creditors,  but  must  come  in 
with  the  latter  for  their  ratable  proportion  of  the  assets;* 
but  if  one  of  them  is  indebted  to  the  corporation,  he  can 
have  his  salary  set  off  against  that  debt.^*  A  debt  due  a 
shareholder  from  the  company,  and  assigned  by  him  after 
the  commencement  of  *'  winding-up  "  proceedings,  is  sub* 
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}ect  to  a  rigbt  of  set-off  by  the  company  of  all  calls  made 
subsequently  to  the  assignment,  and  previously  to  tbe 
payment  of  tbe  debt^^  In  proceedings  in  equity  to  dis- 
solve a  joint-stock  company,  all  its  members  nc^ed  not 
necessarily  be  made  parties;^  it  is  enough  if  the  parties 
before  tbe  court  are  sufficient  to  authorize  it  to  adjudicate 
ajx>n  the  company's  riglits.^ 

1  Hlffhtowrr  p.  Tlioniton,  8  Oa.  486;  sod  see  SS  206, 307.  amtet  But* 
terwonii  v.  O'Urlen,  24  How.Pr.  438. 

2  Currau  v.  State,  1&  How.  904;  and  see  QUlett  v.  Moody,  I  N.  T. 
479. 

t  Brlggs  r.  Pennlman,  8  Cowen,  887.  See  Booth  v.  Bnnce,  24  N.  Y. 
tsr*i  Matter  of  Waterbory,  8  Paige,  380;  Be  Accidental  etc.  Iiia.  Corp. 
Law  U.  ft  Ch.  428. 

4  Hastings  v.  Drew,  fiO  How.  Pr.  2M.  Compare  Frotbiughain  v. 
Barney,  ti  Htm,  366:  Matter  of  Woven  Tape  Shirt  Co.  8  id.  608;  State  v. 
Bauk  or  the  State.  1  So.  Car.  63. 

6  Matter  of  Crotou  Ins.  Co.  2  Barb.  Ch.  S80. 

6  James  V.  Woodruff,  10  Paige,  541. 

7  James  v.  Woodruff,  10  Paige,  541. 

8  Krchs  V.  Carlisle  Bank,  2  Wall.  C.  C.  33. 

9  Matter  of  Croton  Ins.  Co.  3  Barb.  Ch.  643.  Compare  Be  English 
Joint  Stock  Bank.  Law  It  4  £q.  350;  Re  London  etc.  Bank,  Law  B.  9 
£q.  149;  Bruyu  v.  Uocttiver  etc.  9  Coweu,  413  n. 

10  Matter  of  Croton  Ins.  Co.  3  Barb.  Ch.  642.  Compare  Be  Imperial 
Wine  Co.  Law  B.  14  £q.  417. 

11  Re  China  Steamship  Co.  Law  B.  7  £q.  240;  and  compare  Bo 
Duckworth,  Law  IL  2  Ch.  578;  Be  Orerend,  Law  IL 1  Ch.  528. 

12  Yon  Schmidt  v.  Huntington,  1  CaL  55. 
IS   Von  Schmidt  v.  Huntington,  1  CaL  55. 

§  211.  Revival  of  corporation.— In  England,  tbe 
king  may  revive  a  corporation  after  it  has  been  dissolved,^ 
or  be  may  create  a  new  one  in  place  of  tbe  old.^  If  tbe 
old  corporation  be  revived,  its  original  rights  and  capaci- 
ties are  revived  with  it;<  but  if  a  new  corporation  be 
created,  it  neither  possesses  the  rights,  nor  can  it  be  sub- 
ject-ed  to  the  liabilities,  of  the  old.^  In  this  country,  a 
corporation  may  be  revived  after  the  expiration  of  its 
charter,  by  a  subsequent  statute  ;<  but  whether  the  stat- 
ute merely  revives  the  old  corporation  or  creates  a  new 
one,  will  depend  upon  its  terms,  construed  consistently 
with  the  legislative  intent  and  the  intent  of  the  corpora- 
tors,* 
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1  Bex  V.  PuMBore.  I  Tenn  Rqt.  Iffi);  N^wllng  «.  Francin,  Id.  IM;  Col> 
•better  v.  Beaber,  I  Burr.  lafiS;  ICayor  etc. «.  Brooke,  7  Q.  B.  US. 

S  Rex  V.  Amerr.  2  Term  Bep.  A69:  Colchester  v.  8eaber»  1  Bmr. 
IMS;  au<l  see  I'reiuueiit  etc.  v.  lioore,  13  Biuedes  A IL  U7. 

5  Bex  V.  Paunore,  3  Term  Bep.-241. 

4  Colchester  v.  8eaber,3  Burr.  1H66;  and  see  Mayor  etc.  t.  Brooke, 
7  g.  B.  339;  Uulou  Caual  Go.  r.  Toiuitf.  1  Whart.  410. 

6  See  Frankfort  Bank  v.  Johnson.  23  Me.  322;  EExeter  Bank  v.  Roff- 
9t%.  7  N.  H.  21 :  Lea  r.  American  etc.  CaiuU  Co.  3  Abb.  Fr.  N.  8. 1;  Kin* 
eaiU  V.  UwtQeUe.5J  N.  Y.  &48:  State  Bank  «.  State,  1  Blackf.  287. 

ft  Bellows  V.  IlallowpU  Bonk,  2  Maimn,  43:  People  s .  Manliaa.  1 
01lm.«»i  UoulOlug V.Clarke, 31  N.H.14«. 
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S  216.  PresldeDt. 

S  217.  Cashier,  his  powers  and  duties. 

S  218.  Tellera. 

S  219.  Deposits. 

S  220.  Repayment  of  deposits. 

S  221.  Liens. 

i  222.  Loans  and  discounts. 

S  223.  CoUoctlons. 

S  224.  Check.'). 

S  225.  Certificates  of  deposit. 

S  226.  Bank-notes  or  bills. 

S  227.  Bank-books. 

S  228.  UsagCii  and  customs. 

S  229.  Savings-banks. 

S  230.  Creation  of  national  banks. 

S  231.  Powers  of  national  banks. 

S  232.  Liabilities  of  national  banks. 

S  233.  Taxation. 

S  234.  Citizenship. 

9  235.  Interest  on  loans. 

S  236.  Acts  ultra  tiret. 

S  237.  WlndUig-up. 

g  212.  Definitions.  — The  principal  attributes  of  a 
bank  are,  tlie  rigljt  to  issue  negotiable  notes,  (liscouut 
notes,  and  receive  deiiosits.^  In  the  commercial  Heu»e, 
banks  are  of  throe  kinds:  of  deposit,  of  discount,  and  of 
circulation.^  And  an  institution  which  exercises  only  one 
of  these  functions  may  be  a  bank  in  the  strictest  com* 
meFcial  Hense.8  Thus,  an  institution  for  receiving  sav- 
ings is  '*  a  bank  or  company  engaged  in  the  business  of 
banking,"  within  the  purview  of  the  internal  revenue 
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lawM.^  Within  the  meaning  of  acta  of  Congress,*  having 
a  place  of  business  where  deposits  are  received  and  paid 
out  on  checks,  and  where  money  is  loaned  upon  security,  is 
the  BuUstance  of  the  business  of  a  banker.  >  A  banker  is 
a  dealer  in  capital — an  intermediate  party  between  the 
borrower  and  lender.^  He  lK>rrows  of  one  party,  and 
lends  to  another,  and  the  difference  lietween  the  terms  at 
which  he  borrows  and  lends  is  the  source  and  measure  of 
his  profits.*  The  word^  **any  other  bank,*'  used  in  a 
l>ank  charter,  have  reference  only  to  incorporated  banks.* 
The  issue  of  a  certlticate  of  deposit  by  a  safe-deposit  com- 
pany is  held  not  to  be  the  exercise  of  banking  powers.^* 
Banks  are  among  the  earliest  chartered  institutions.^^ 

1  People  V .  Utlca  Ins.  Co.  15  Johns.  398;  New  York  etc.  Ins.  Co.  t . 
Ely.  2  Cuwcn,  Sid:  hiitl  see  Obio  etc.  Tnut  Co. «.  Dobolt,  16  How.  4W; 
reoplev.  Ulver  Kaitilii  etc.  li.  R.  Co.  \i  Mich.  38!i;  U.  S.  Tru»tCo.  v. 
liraOy ,  20  Barb.  1 19 ;  Pattlson  v.  Syracuse  Nat.  Bauk, 80  N.  Y.  82;  Pliils. 
14MU1  Co.  V.  Towuer.  13  Coun.  'UH, 

5  Dank  for  Savings  v.  Collector,  t  WalL  495. 

8   Oiiltou  V.  Sav.  Inst.  17  Wall.  109. 

4  Bank  forSavlngsv.Collector,  8  WalL  49ft.  See  State  v.  LouUsns 
Say.  Co.  IJ  La.  An.  M». 

ft  13  Stat,  at  Large,  2.)2, 473. 

6  Warren  v.  Shook,  91  U.  S.  704. 

7  I  McCuU.  Com.  Diet.  86. 

8  1  McCull.  Com.  Diet.  86-117;  Cnrtto  v.  Iiearitt,  15  N.  T.  9, 167. 

9  Campbell «.  Fairmers'  Bank,  10  Bush,  162.  Compare  Be  Lesvenp 
worth  Sav.  Bauk,  U  Bauk.  Beg.  92. 

10  Pardee  o.  Pish,  60  N.  Y.  265. 

11  See  Bank  of  England  «.  Anderson,  3  Bing.  N.  C.  589. 

§  213.  Right  to  exercise  banking  powers.— At 
conmion  law,  the  right  of  banking  belongs  to  individual 
citizens,  I  and  may  be  exercised  by  them  at  their  pleasure 
until  forbidden  by  legislative  enactment.  >  But  the  sov- 
ereign authority  may  regulate  and  restrain  this  right,* 
and  the  business  of  banking  may,  by  legislation,  be  made 
a  corporate  f  ranchise.^  When  laws  upon  the  subject  have 
lieen  duly  enacted,  the  business  must  be  commenced  and 
carried  on  strictly  in  accordance  therewith.^  G^enerally, 
banks  are  of  statutory  creation,  and  are  corporations.* 
They  may  exist,  either  under  a  charter,  7  or  a  general- 
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organic  law.*  But  banking  powers  to  be  exercised  by 
corporations  must  be  expressly  granted;^  and  a  charter 
which  contains  no  allusion  to  banking  powers  does  not 
confer  tliem  by  implication  from  the  fact  that  it  creates  a 
corporation  with  a  money  capital.  •"  But  no  particular 
form  of  expression  is  necessary  to  authorize  banking 
operati<ms.ii  It  is  sufficient  if  the  attributes  of  banking 
are  con f erred.  ^^  Congress  has  power  to  incorporate  a 
bank  whenever  such  an  institution  is  deemed  the  most 
appropriate  means  of  carrying  into  effect  any  of  the  enu- 
merated powers  of  the  general  government.i^  The  nature 
of  the  business  of  bankers  in  England  is  declared  to  be  a 
part  of  the  law-menrhant,  of  which  the  courts  will  take 
judicial  notice.  ^^  And  it  has  sometimes  been  held  in  this 
country  that  statutes  establisliing  banks  are  public  laws, 
and  to  be  judicially  noticed  by  the  courts. is  A  statute 
referring  to  a  bank  by  name  may  be  deemed  a  legislative 
recognition  of  its  corporate  existence.^^ 

1  Bank  of  Augusta  v.  Earle,  13  Peters,  M9,S98.  Compare  Anderson 
«.  Alexander,  7  Am.  Law  Keg.  173. 

2  Nance  v.  Hemphill,  1  Ala.  661. 

3  Bank  of  Augusta  v.  Earle,  13  Peters,  616. 

4  Att.-Qeii.  r.  Utlca  Ins.  Co.  2  Johns.  Ch.  371 ;  State  v.  Williams,  8 
Tex.  265;  Curtis  v.  Leavitt,  16  N.  Y.  9, 62;  Worklugmcu's  Accommouai 
tiou  Bank  v.  Converse,  2»  La.  An.  369. 

6   People  V.  Baitow,  6  Cowen,  290;  Curtis  v.  Leavltt,  16  N.  Y.  9. 

6  See  Statu  v.  Helmes,  2  Pen.  (N.  J.)  764;  Anderson  v.  Alexander,  7 
Am.  Law  Rc^.  173:  Barnes  v.  Ontario  Bank,  19  N.  Y.  152:  Metrop.Bank 
V.  Gkxlfrey,  23  lU.  679.    Compare  Codd  v.  Bathboue,  19  N.  Y.  37. 

7  See  Common w.  v.  U.  S.  Bank,  2  Ashm.  349;  Woodfork  v.  Union 
Bank,  3  Cold.  4d8;  Payne  v.  BaUlwln,  3  Smedes  &  M.  661:  Farriugton 
V.  Teuneiwee.  96  U.  S.  679;  State  v.  Accommodation  Bank,  26  La.  An. 
288. 

8  See  Robln5ion  V.  Bank  of  Attica,  21  N.  Y.  406:  White  v.  How.  3 
McLeau.  Ill;  Kcate  r.  Lehre.  7  Blch.  234 ;  Curtis  v.  Leavitt,  16  N.  Y.  9. 
76;  Batik  of  the  State  v.  Smith,  33  Mo.  364. 

9  State  r.  Washington  etc.  Library  Co.  II  Ohio,  96. 

10  State  V.  Stebbins.  1  Stewt.  299;  and  see  Blair  v.  Perpetual  Ins.  Co. 
10  Mo.  6dH :  State  o.  Alexaudiiau  Soc.  11  Ohio,  I. 

11  People  V.  Utlca  Ins.  Co.  15  Johns.  358, 3.>6. 

12  People  r.  Utlca  Lis.  Co.  15  Johns.  353. 

13  Osbom  V.  Bank  of  U.  S.  9  Wheat.  738:  McCullough  «.  State,  4  ld« 
316:  and  compare  hlxai  I<Iat.  Bauk  v.  Lamb,  60  li.  V.  b6;  Veazie  Baiili 
«.Feimo,8WaU.633. 
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•  14  Bank  of  AnstnlMia  •.  fifelUat,  6  Moore  P.  G.  C.  173;  Biandao  «. 
Bunett,  12  Clark  A  F.  787. 

'  1ft  See  Ilaytt  v.  Nortb-westem  Bank,  9  Gratt.  127;  Williams  v.  Union 
Bank,  2  llumnh.  333:  Bonk  of  Teun.  v.  WooUsoii,  5  Cold.  176;  Towson 
V.  llavro  Uo  Uraco  Bank,  «  Uar.  d;  J.  47;  Bank  of  Utica  v.  Magber,  18 

iolinB.341.    But  seoAgnewr.  Bank  of  Gettysbursr,  2  Uar.  Si  O.  478; 
Jng  V.  DooIltUe,  1  Head,  77. 

16   SUte  V.  Uelmes,  2  Pen.  (N.  J.)  764. 

§  214.  Po'weni. — Banks  poasess  such  powers  as  axe 
expressly  given  them  hy  charter,  or  by  the  statute  under 
which  tbey  are  operating,  and  such  implied  i>owers  as  are 
necessary  to  the  proper  exercise  of  those  expressly  given.i- 
Tbey  have  implied  power  to  borrow  money,  when  neces- 
sary, in  the  prosecution  of  their  business,^  and  may  issue 
the  ordinary  evidences  of  debt.'  So,  they  may  take  and 
hold  stock  and  bonds  as  collateral  security,^  but  not  to 
traffic  in  them,  for  profit.^  Nor  does  the  power  to  pur- 
chase and  traffic  in  promissory  notes,  as  a  species  of 
personal  property,  belong  to  any  bank  ns  a  necessary 
incident  to  its  existence,  or  to  the  exercise  of  any  of  its 
powers  as  a  bank  of  circulation  and  deposit  alone.^  But 
a  power  '*  to  deal  in  bills  of  exchange'*  includes  author* 
ity  to  take  bills  of  exchange  for  collection  merely,  and 
does  not  restrict  the  bank  to  buying  and  selling  bills.?  A 
bank  may  deal  in  checks,  whether  payable  to  bearer  or 
to  order;  ^  or  may  appoint  an  agent  to  transact  any  busi- 
ness which  it  may  lawfully  do;*  or  it  may  transfer  by  an 
indorsement,  or  by  a  delivery  under  a  blank  indorsement, 
a  negotiable  note;  i*)  and,  generally,  its  right  to  sell  any 
of  its  property,  in  the  absence  of  restrictions  to  the  con- 
trary, is  as  unlimited  as  that  of  an  individual,  if  not 
carried  into  the  transaction  of  another  separate  and  un- 
authorized branch  of  the  business.  ^^  And,  as  a  general 
rule,  a  bank  is  bound  by  the  same  obligations,  moral  and 
legal,  when  the  rights  of  third  parties  are  concerned,  that 
apply  to  the  case  of  an  individual,  unless  expressly  ex- 
empted therefrom.  ^2  Thus,  a  bank  is  no  more  exempt 
than  an  individual  from  the  operation  of  the  usury  laws,!* 
incept  that  in  the  case  of  a  mercantile  discount,  it  may 
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receiTe  the  amount  of  interent  in  advance.^^  Discount- 
ing  or  loaning  money*  with  a  deduction  of  tlie  interest  in 
advance,  ^^  is  a  part  of  the  general  business  of  banking,  ^a 
and  may  be  done  even  without  specific  authority  con- 
ferred by  the  charter.^^ 

1  Bftrnes  v.  Ontario  Dank.  19  N.  T.  192;  Weoklerr.  First  Nat.  Hank, 
42  Bfcl.  tol ;  Dimcau  v.  Maiylanrl  Sav.  Infit.  10  GUI  d;  J.  299:  Bliss  t>.  An- 
dercfrou,  31  Aia.  6ii;  S.^te  r.  Alexaudrlau  Soc.  11  Oiiio,  1;  Hughes  «. 
Baiftk  of  SouittTSet.  a  Lltt.  45. 

2  Curtis  r.  Lparltt.  IS  N.  Y.  9. 63;  Tnlman  r.  Rochester  City  Bank, 
1815ari».  ijj;  ri:luu  Hin.  (  o.  r.  U(K>ky  Mt.  Nat.  Bank,  2  Cold.  248.  See 
akto  Kent  r.  Quicksilver  Min.  Co.  1^  a.  Y.  15».  176;  and  It  neenis  that  a 
iMUiic  inay  buy  real  estate  for  banking  purposes  alone:  Metrup.  liauk 
V.  CJodfruy  2.<  111.  679.    Compare  White  v.  Lester,  4  Abb.  Ct.  App.  686. 

9  Magee  r.  Mokeliunne  etc.  Co.  6  Cal.  268:  Barnes  v.  Ontario  Bank, 
19  N.  Y7ld2;  Uoukweil  r.  Elkhom  Bank,  la  Wis.  653. 

4  Dearbonm  v.  Union  Nat.  Bank,  6S  Me.  273;  Third  Nat.  Bank  t. 
Borfl.  44  Md.  47:  Scott  r.  Ci'ews,  2  bo.  Car.  6:22;  Trenton  Baukiutf  Co. 
9.  WuoaruiC,  1  Green  Ch.  117. 

5  Flcckner  o.  Bank  of  U.  S.  8  Wheat.  3%:  Backet's  Harbor  Bank  v* 
I«ewl8  County  Bank,  11  ltarb.213;  Portland  Bank  r.  8toi-er,7  MaiW.  433; 
Vlrst  Nat.  Bank  v.  Nat.  Ex.  Bank,  39  Md.  6U0.  Compare  Van  Leiiven  v. 
Flnit  Kat.  Bank.  64  N.  Y.  671. 

6  Farmers'  etc.  Bank  v.  Baldwin,  23  Minn.  196;  and  see  McLean  v. 
X^fayette  Bank,  8 McLean, 687;  I>unklep.  Reunlck,6  0hloSt.634;  First 
Nau  liauk  v.  Plerson.  24  Mhm.  14U;  31  Am.  U.  341. 

7  Bauk  at  Montgomery  v.  Knox,  1  Ala.  148. 

8  First  Nat.  Bank  «.  Harris,  108  Mass.  814. 

9  n:ites  r.  State  Bank,  2  Ala.  451 ;  Planters'  etc.  Bank  r.  Andrews, 
17  Id.  4U4.  Compare  City  Bank  v.  Beach,  1  BUitchf.  425;  Bank  of  Au- 
gastA  r.  Earle,  13  Pet.  619. 

10  Cooper  V.  Curtis. 30  Me.  488:  White's  Bank  v.  Toledo  Ins.  Co.  13 
OlUo  St.  60;  Marvhie  v.  Hymers,  12  N.  Y.  223, 233. 

1 1  Plauters  Bank  v.  Sharp,  6  Bow.  301. 

1^    Lowry  V.  Commercial  etc.  Bank,  Tauey,  312. 

13  Maine  Bnnk  r.  Butt<i,  9  Mass.  49;  Bates  r.  State  Bank,  2  Ala.  451 : 
BIntof itou  9.  Lauier,7l^o.  Car.  4.;8:  Darby  r.  Boatmens' Sav.  Inst.  I 
Dill.  141 ;  Cha&n  v.  Lincoln  Sav.  Bank.  7  Heisk.  499. 

14  Dank  of  Alexandria  v.  MandevUle,  1  Cranch  C.  C.  662;  Creed  v. 
Conuuercial  Bank,  11  Ohio,  488. 

15  State  V.  Boatmen's  Sav.  Inst.  48  Mo.  189. 

16  See  Bank  of  Savings  v.  Collector,  3  WalL  49S. 

17  Fleckner  v.  Bank  of  U.  S.  8  Wheat  338. 

g  215.  Directors.— A  board  of  bank  directors  is  a 
body  recognized  by  the  law.^  They  have  the  general  su- 
perintendence and  active  management  of  all  the  concerns 
of  tlie  bank,  and  constitute,  to  all  purposes  of  dealing 
witli  otliers,  the  corporation.^    They  are  chargeable  with 
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a  duty  to  use  ordinary  diligence  in  aoqniring  knowledge 
of  the  business  of  the  bank;*  and  should  control  subordi- 
nate officers  of  the  bank  in  all  important  transactions.'* 
They  may  delegate  to  a  committee  of  their  own  number 
authority  to  mortgage  the  real  estate  of  the  bank  to  secure 
a  debt;  *  and  tliey  have  power  to  authorize  the  president 
alone,  or  the  president  and  cashier,  to  borrow  money,  or 
to  obtain  discounts  for  the  use  of  the  bank.*    But  the 
power  to  make  discounts  and  fix  any  conditions  which 
may  be  proper  in  loaning  mon«  y,  rests  alone  and  exclu- 
sively in  the  directors^  and  they  cannot  delegate  tha 
power  to  others.*    Directors  have  authority  to  use  the 
funds  and  property  of  the  bank  only  for  proper  hanking 
purposes.*    Without  authority   from  the   stockholders, 
they  can  make  no  gifts  from  the  corporate  pruperty,  not 
appropriate  the  funds  of  the  bank  to  uny  objects  foreign 
to  the  material  well-being  of  the  bank.^<>    In  reference  to 
the  corporate  property,  they  act  in  the  relation  of  trus|;« 
ees;  ^^  and  are  within  the  rule  which  governs  the  dealings 
of  trustee  and  cestui  que  trust.^^    It  is  implied  in  the  ac- 
ceptance of  the  trust,  that  they  will  use  their  best  efforts 
to  promote  the  interests  of  the  stockholders,^*  and  that 
they  will  in  no  way  use  their  positions  to  advance  their 
individual  interest   as  distinguished  from  that  of    the 
bank,^^  or  acquire  interests  in  conflict  with  the  fair  and 
proper  discharge  of  their  duty.i*    For  losses  arising  from 
misconduct  in  managing  the  affairs  of  the  bank  they  are 
liable;  ^*  but  it  is  otherwise  in  respect  of  losses  arisinsf 
from  excusable  mistakes,  or  from  errors  strictly  of  discre- 
tion.^'   Notice  to  the  board  of  directors  of  a  bank  is  notice 
to  the  bank.i*    And  notice  to  one  or  more  of  the  directors, 
when  engaged  in  the  business  of  the  bank,  will  be  deemed 
notice  to  the  bank.^*    Thus,  if  a  director  acts  for  the  bank 
iu  discounting  a  note,  known  to  him  to  be  infected  with 
fraud  or  illegality  in  its  inception,  the  bank  is  affected 
with  his  knowledge .2^    A  director  is  affected  with  notioo 
of  the  condition  and  transactions  of  the  bank,  of  its  pow« 
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ers,  and  of  its  legal  rigbts;^^  and  if  he  baa  borrowed 
money  from  it,  be  cannot  be  beard  to  defend  an  action  by 
the  bank  for  its  recovery,  on  the  ground  that  the  loan 
was  ultra  vires  and  illegal.^ 

1  BniTlU  V.  Nabaut  Bank,  2  Met.  163. 

2  BiHTlll  V.  Nahant  Bank,  2  Met.  163;  and  see  HcDoogald  v.  Bek 
lamy,  IB  Ga.  411 ;  Bank  of  Tenn.  v.  Woodson,  5  Cold.  176. 

5  Merchants'  Bank  v.  Rudolf.  6  Neb.  fi27;  Lyman  v.  U.  S.  Bank,  I 
B]at<*hf.  297;  12  How.  225;  GUlet  v.  Phillips,  13  N.  T.  114;  Curtis  v.  Leav- 
Itt,  15  Id.  9. 

4    United  Society  etc.  v.  Underwood,  9  Bush,  609. 

6  Borrill  v.  Nahant  Bank,  2  Met  168. 

6  RIdffway  v.  Farmprs'  Bank.  12  Serg.  A  R.  266.  See  also  Fleckner 
9.  Bank  ox  U.  S.  8  Wheat.  338;  Merrick  v.  Bank  of  Metropolis,  8  Ulll,  59. 

7  Lyon  p.  Jerome,  26  Wend.  485;  Percy  v.  Millaudoni  3  La.  568;  Bank 
Conun'ra  «.  Bank  of  Buffalo,  6  Paige,  497;  Bank  of  U.  8. «.  Dunu,6  Pe- 
ters, 51. 

8  Lyon  V.  Jerome,  28  Wend.  485. 

9  Frankfort  Bank  «.  Johnson.  24  Me.  490;  Bank  of  Anntralasla  •• 
Breillat,  6  Moore  P.  C.  C.  luT;  Pickering  v.  Stephenson,  Law  B.  14  £4. 
I2». 

10  Frankfort  Bank  «.  Johnson,  24  Me.  490 ;  and  see  Bedford  E.  B.  Ca 
V.  Bowser,  48  Pa.  St.  29. 

11  Baird  9.  Bank  of  Washington.  11  Serg.  St  R.  411;  Butts  v. 
Wood.  38  Barb.  181 :  and  see  Hale  v.  Republicau  River  Bridge  Co.  8 
Kail.  466;  £x  parte  Boblnson,  2  DeOex  M.  A  0. 517;  Ex  parte  Bennett, 
Itf  Ueav.  33!i. 

12  See  Cumberland  etc.  Coal  Co.  r.  Parish,  43  Md.  608;  CommTrsetc 
9,  Reynolds,  44  Ind.  609;  Richards  v.  NewHamp.  Ins.  Co.  43  N.  H.  263. 

13  Cumberland  etc.  Coal  Co.  r.  Parish,  42  Md.  698. 

14  Balrd  v.  Bank  of  Washington,  11  Serg.  A  R.  411. 

15  See  European  etc.  Railw.  Co.  «.  Poor,  59  Me.  277;  Conynham^t 
App.  87  Pa.  St.  474 ;  Bradley  «.  Farwell,  1  Holmes,  433. 

'  16    Bank  of  St.  Marys  9.  St.  John,  25  Ala.  566;  Conant  9.  Seneca 
County  Bank,  1  Ohio  St.  298;  Qunkle's  App.  48  Pa.  St.  13. 

17  Spering's  App.  71  Pa.  St.  11 ;  Oodbold  0.  Branch  Bank,  11  Ala.  191. 
Compare  Robinson  v.  Chartered  Bank,  Law  ll.  1  £q.  82. 

18  Mechanics*  Bank  v.  Seton,  1  Peters,  299:  Fulton  Bank 9. N.  T.  ete. 
Canal  Co.  4  Paige,  127;  and  see  Toll  Bridge  Co.  9.  Betsworth,  30  Conn. 
1^;  Olcott  9.  Tioga  R.  R.  Co.  27  N.  Y.  546, 564. 

19  Bank  of  Pittsburg  9.  Whitehead,  10  Watts.  397:  Wash.  Bank  9. 
Lewis.  22  Pick.  24;  Matinna]  Bank  9.  Norton.  1  Hill.  573:  In  reCarew, 
31  Beav.  39.    Compare  Gould  9.  Cayuga  Co.  Nat.  Bank,  56  How.  Pr.  50ft. 

ao   Nat.  Security  Bank  9.  Cushman.  121  Mass.  490. 

21  Lyman  9.  U.  S.  Bank,  1  Blatchf.  297;  12  How.  225;  United  800.  *• 
Underwood,  9  Bush,  609. 

23  Lester  9.  Howard  Bank,  38  Md.  558;  and  see  Merchants'  Bank  t* 
Badolf .  6  Neb.  527. 

§  216.  President.— The  president  of  a  bank  is  nsoally 
ehtmen  by  the  board  of  directors  from  their  own  number; 
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and  it  is  Ub  duty  to  preside  at  meetings  of  the  board.  ^  By 
yirtue  of  liis  office  be  has  a  right  to  take  charge  of  the 
litigation  of  the  bank,^  and  may  appear  and  answer  for 
it,  and  employ  counsel  for  its  defense;'  but  beyond  this 
the  autliority  inherent  in  the  office  itself  is  very  limited.^ 
If,  however,  he  is  in  the  habit  of  acting  as  the  business 
agent  of  the  bank,  with  its  knowledge  and  without  objec- 
tion, actual  authority  may  be  inferred,  and  the  bank  will 
be  bound  by  his  act.'  Admissions  made  by  liim  relative 
to  matters  within  the  scope  of  his  agency  bind  the  bank.^. 
Thus,  he  has  general  authority  to  receive  a  deposit,  and 
issue  a  certilicate;  and  the  bank  is  liound  by  statements 
and  representations  made  by  him  when  trassacting  the 
business. 7  As  a  general  rule,  in  the  absence  of  a  provis-' 
ion  for  compensation  either  by  contract  or  by  a  vote  of 
the  directors,  it  is  presumed  that  the  services  of  the  presi- 
dent are  gratuitous.  > 

1  See  Crawford  v.  Braocli  Bank,  7  Ala.  205;  Carrie  v.  Hut.  Ins.  Co. 
I  Heu.  ic  U.  815. 

3  Savings  Bank  p.  Benton,  2  Met.  (Ky.)  240;  and  see  Delafield  •• 
Kinney,  24  wend.  345;  Ogdeusburgli  Bank  v.  Van  Bensaelaer,  tf  Hill, 
240. 

1  Am.  Uh.  Co.  r.  Oakley,  9  Paiore,  496;  Alexandria  Canal  Co.«.' 
Swanu,  5  How.  83;  Oakley  v.  Workiugujeu's  etc.  Ben.  boo.  2  Uilu  4tl7. 

4  See  Fanners'  Bank  «.  McKee,  2  Pa.  St.  SIS:  Olney  v.  CliadMy,? 
B.  1. 2'.'4;  Spyker v.  Spruce, 8  Ala.  843;  Austin  r.  Danieli«, 4  Demo, 299; 
first  Nat.  Bank  r.  BeuiieCttSS  Mich.  520;  Hodge  v.  Nat.  Bank.  2:2  QratU 
61;  Boutli  V.  Farmers'  etc.  Bauk,4  Laus.  301;  Sterling  v.  JdLariotta  etc. 
Trading  Co.  11  Serg.  A  B.  179. 

5  Fremont  Bank  v.  Panic,  28  Vt.  24 ;  Parker  v,  Donally,  4  W.  Va.  048: 
NeiHer  v.  Itaiik  of  KnoxviUe,  1  Head,  Iti2;  and  see  l-ai  mers'  etc.  Trast. 
Co.  V.  Manu,  4  Robt.  Sod:  Chicago  etc.  K.  R.  Co.  v,  Coleman,  18  111.  297; 
Dougherty  r.  Hunter,  54  Pa.  St.  380;  New  Orleans  Build.  Co.  p.  Law- 
son,  11  La.  S4. 

6  Spalding  V.  Bank  of  Susqnebanna  Co.  9  Pa.  St.  28.  Compare 
Lime  ItoeK  Bank  v.  Hewett,  52  Sie.  531;  Mackay  v.  Commercial  Bank, 
Law  R.  5  Com.  P.  394. 

7  Hazleton  r.  Union  Bank,  82  Wis.  84.  Compare  Fulton  Bank  «.K. 
Y.  etc.  Canal  Co.  4  Paige,  127. 

8  Holland  p.  Lewiston  Falls  Bank,  52  Me.  564:  Sawyer  v.  Pawner^ 
Bank,  6  Alien,  207. 

§  217.  Cashier,  his  pcw^rs  and  duties.— The  cash- 
ier is  the  executive  officer  of  the  bank  to  manage  its  con- 
cerns in  ail  things  not  peculiarly  committed  to  the  direct* 
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on;!  and,  as  sncb  officer,  he  transacts  most  of  the  bnsi- 
ness  of  the  bank.^  Whatever  is  done  by  him  in  that 
capacity,  within  the  scope  of  his  duties,  is  the  act  of  the 
bank.*  His  ordinary  duties  are  to  keep  the  funds,  notes, 
bills,  and  other  choses  in  action  of  the  bank  to  be  used  as 
the  exigencies  of  the  bank  may  demand;^  to  receive  all 
moneys  and  notes  of  the  bank;  to  surrender  notes  and 
other  securities  when  paid;  to  draw  checks;  to  withdraw 
fnnds  of  the  bank  on  deposit,  and  generally  to  transact 
the  ordinary  routine  of  business.^  He  is  the  officer 
through  whom  the  whole  financial  operations  of  the 
bank  are  conducted;^  and  his  acts,  within  the  general 
usage,  practice,  and  course  of  business  conducted  by 
the  bank,  will  bind  it  in  favor  of  third  persons  possessing 
no  other  knowledge.  ^  If  there  is  any  si>ecial  restriction 
upon  his  general  authority  to  act,  the  bank  must  show  it.> 
Prima  facie  he  must  be  deemed  to  have  authority  to 
transfer  and  indorse  negotiable  securities  held  by  the 
bank  for  its  use;^  but  he  cannot  transfer  non-negotiable 
paper  without  authority  from  the  bank ;  ^^  and  he  cannot, 
without  special  authority,  bind  his  bank  by  an  official 
indorsement  of  his  individual  note;  ^^  nor  release  a  surety 
upon  a  note  held  by  the  bank;i3  nor  bind  the  bank  to 
indemnify  an  officer  for  levying  upon  property  on  an  exe* 
cution  in  favor  of  the  bank;  ^  nor  execute  a  mortgage  on 
the  real  estate  of  the  bank;^^  nor  certify  post-dated 
checks  ;^^  nor  pledge  the  assets  of  the  bank  for  the  pay* 
ment  of  an  antecedent  debt;  ^^  and  it  is  not  within  the 
acope  of  the  powers  ordinarily  conferred  upon  a  cashier 
to  appear  and  defend  suits  against  the  bank;  ^"^  nor  has  he 
by  virtue  of  his  office  any  authority  in  another  state  to  set- 
tle an  account,  taking  private  notes  and  drafts,  and  giving 
a  receipt  in  full.^^  He  may,  however,  in  virtue  of  his  gen- 
eral employment,  borrow  money  on  behalf  of  the  bank,^^ 
and  bind  it  by  a  promissory  note  executed  therefor.^ 
And  he  has  authority  to  take  such  measures  for  the  seen* 
xity  and  eventual  collection  of  a  debt  as  he  deems  pro];^ 
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er;  ^  and  may  act  In  reference  to  it,  by  way  of  oompro- 
mise,  according  to  the  general  usage,  practicci  aud  conne 
of  bnsiness.^  The  cashier  is  the  proper  officer  to  make 
or  soperintend  the  transfer  of  shares;  ^  to  take  charge  of 
the  correspondence  of  the  bank;<*  to  accept  or  refuse 
the  account  of  those  who  wish  to  become  depositors;?* 
and  the  subordinates  of  the  bank  act  under  his  direc- 
tion .>*  His  admissions  and  declarations  in  relation  to 
matters  within  the  scope  of  his  ordinary  duties  are  bind- 
ing upon  the  bank;^  and  if  the  directors  suffer  him  to 
pursue  a  particular  line  of  conduct  for  a  considerable 
periodi  without  objection,  the  bank  will  be  bound  by  bis 
acts.^  If  the  cashier  receive  securities  for  safe-keeping, 
and  the  deposit  is  known  to  the  directors  and  acquiesced 
In,  the  bank  will  be  liable.^  If  the  cashier  fails  to  exer- 
cise reasonable  skill  and  ordinary  care  and  diligence  in 
the  discharge  of  his  duties,  and  the  bank  suffers  damsge 
thereby,  he  is  liable;*^  and  much  more  so,  if  he  caused 
the  damage  by  any  Illegal,  fraudulent,  or  tortious  act;^^ 
and  specific  statutory  penalties  are  sometimes  affixed  to 
speciHc  acts  of  WTong-4oing.'> 

1  Minor  r.  Mechanics'  etc  Bank,  1  Peters,  M:  Bridenbecker  t . 
Lowell,  33  Barb.  9, 17;  BLsseU  v.  First  Nat.  Bank,  69  Fa.  St.  415;  Badcer 
V.  Bank  of  Cumberland,  26  Me.  428.  Compare  Brown  «.  Adanis,  5  Bus. 

2  United  States  v.  City  Bank,  21  How.  956;  Baldwin  «.  Bank  of 
Kewbury,  1  WaU.  234. 

3  Bank  of  Ky.o.Schnylkin  Bank,  Pars.  Sel.Ca8. 180;  State  v.  Com* 
mercial  Bank,  6  Smedes  A  HL  218;  Boinliam  «.  Webster,  19  Me.  SSL 
See  Brown  v.  Adams,  5  Bias.  161 

4  Frankland  Bank  e.  Steward,  87  Me.  619;  Wild  «.  Bank  of  Passa* 
maquoddy,  3  Mas.  (C.  C.)  605;  State  Bank  v.  wheeler,  21  Ind.  90. 

5  United  States  r.  City  Bank,  21  How.  356;  KlmbaU  v.  Cleyeland,  4 
Mich.  606;  Sturges  r.  Bank  of  CircIeyiUe,  11  Ohio  St.  153;  Morse  •. 
Mass.  Nat.  Bank,  1  Holmes,  (C.  C.)  209. 

6  Merchants'  Bank  v.  State  Bank,  10  WaU.  604,650;  Wakefield  Bank 
9.  TruesdeU,  55  Barb.  602;  CaldweU  v.  Mohawk  etc.  Bank,  64  id.  333. 

7  Lloyd  «.  West  Branch  Bank,  15  Pa.  St.  172:  Matthews*.  Masi, 
Nat.  Bank,  1  Holmes,  896;  Commercial  Bank  v.  Kortright,  22  Wrad. 

•48. 

8  State  V.  Commercial  Bank,  6  Smedes  A  M.  218;  and  see  Bank  of 
Penn'a  o.  Beed,  1  Watts  A  S.  101;  Baldwin  v.  Bank  of  Newbury,! 
WaU.  234. 

^9  Byan  «.  Donlap,  17  lU.  40:  Pratt  v,  Topeka  Bank,  12  Kana.  511; 
BIdgway  v.  Fanners^  Bank,  12  Seig.  A  B.  265;  Fleckner  v.  Bank  ol  v. 
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S.  8  Wheat  338:  State  Bank  v.  Wheeler,  21  Ihd.  90;  Bohb  v.  Boss  Coantf 
BauK,  41  Barb.  566;  and  see  Folger  v.  Chase,  18  Pick.  (>3;  State  Bank  v. 
Fux.  3  Blatchf  .4S1 ;  Haughton  r.  First  Nat.  Bank,  2(»  Wis.  iXS;  ElweU  v. 
Bodge,  33  Burb.  330;  BiaseU  v.  First  Nat.  Bank,  60  Pa.  St.  415,  as  to 
furnu  of  ludorseiuent. 

10  Holt  V.  Baoon,  29  Miss.  567;  Barrlck  v.  Anstin,  21  Barb.  241. 

11  West  St.  I^als  Sav.  Bank  v.  Shawnee  County  Bank,  3  Dill.  403. 

13  Cocheco  Nat.  Bank  v.  Haskell,  51  N.  H.  116;  Merchants'  Bank  v. 
Eudolf.  5  Neb.  bU :  and  see  Hodge  v.  Nat.  Bank.  22  Gratt.  51. 

13  Watson  V.  Bennett,  12  Barb.  196. 

14  Leggett  v.  N.  J.  etc.  Banking  Co.  1  N.  J.  £q.  441. 

15  Clarke  Nat.  Bank  v.  Bank  of  Albion,  52  Barb.  692. 

16  Tennessee  v.  Davis,  50  How.  Pr.  447. 

17  Branch  Bank  9.  Poe,  1  Ala.  396. 

18  Sandy  River  Bank  v.  Merchants'  etc.  Bank,  1  BiBs.  140. 

19  Ballston  Spa  Bank  v.  Marine  Bank,  16  Wis.  120;  Stnrges  «.  Bank 
of  Chxlevilie,  II  Ohio  St.  153. 

20  Barnes  v.  Ontario  Bank,  19  N.  T.  152. 

21  Eastman  v.  Coos  Bank,  1  N.  H.  23;  Mitchell  v.  Cook,  29  Barb.  243; 
United  States  v.  City  Bank,  21  How.  356;  Corser  v.  Paul,  41  N.  H.  :24; 
Hartford  Bank  v.  Barry,  17  Mass.  04. 

23  Bank  of  Penn'a  v.  Beed,  1  Watts  A  S.  101;  Bridenbecker  v.  Low* 
eU,  32  Barb. »;  and  see  Payne  v.  Commercial  Bank,  6  Smedes  &  M.  24. 

23  Commercial  Bank  v.  Kortrlght,  22  Wend.  348;  Smith  v.  North- 
auiptou  Biuik,  4  Cutfh.  1. 

_24  Branch  Bank  v.  Steele,  10  Ala.  915;  New  Hope  etc.  Bridge  Co.  v. 
Phoenix  Bank,  3  N.  Y.  156, 166. 

25  Thatcher  «.  Bank  of  State,  5  Sand.  121. 

36  Merchants'  Bank  v.  State  Bank,  10  Wall.  604. 

27  Sturges  v.  Bank  of  Circleville.  11  Ohio  St.  153;  Merchants' Bank 
f.  Marine  Bank,  a  Gill,  96;  Hauglitou  v.  First  Nat.  Bank,  26  Wis.  663. 
Compare  Saieiu  Bauic  v.  Qloucester  Bank,  17  Mass.  1 ;  Pendleton  v. 
Bank  of  BLy.  1  Mou.  171. 

28  City  Bank  v.  Perkins,  4  Bosw.  420 ;  Caldwell  v.  Mohawk  etc.  Bank, 
64  Uarb.  333. 

29  First  Nat.  Bank  v.  Graham,  79  Pa.  St.  106;  100  U.  S.  099. 

SO  Austin  V.  Daniels,  4  Denio,  299;  Commercial  Bank  v.  Ten  Eyck, 
48N.Y.365. 

.31  Commercial  Bank  v.  Ten  Eyck,  48  N.  Y.  305;  Minor  v.  Mechanics' 
Bank,  1  Peters,  46;  Bank  of  St.  Mary's  v.  Calder,  3  Strob.  403. 

32  See  State  «.  Stimson,  4  Zab.  9. 

§  218.  Tellers.— The  office  of  a  teller  is  to  receive  or 
pay  out  funds.  1  There  are  usually  two— a  paying  teller 
ant!  a  receiving  teller;  the  general  duty  of  the  former  be- 
ing to  pay  the  moneys  of  the  bank,  and  of  the  latter  to 
receive  money  paid  to  or  deposited  in  the  bank.^  And, 
as  a  general  rule,  neither  can  properly  discharge  the  duty 
of  the  other.^    But  >yhere  a  debt  due  the  bank  was  paid 
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to  tbe  paying  teller,  and  there  was  proof  of  a  usage  in  the 
bank  when  one  officer  was  absent  for  another  to  act  in 
his  place,  the  bank  was  held  to  be  bound  by  the  pay- 
ment J  The  receiving  teller,  in  the  discharge  of  his  duty 
to  receive  money,  has  no  right  to  receive  anjrthing  but 
money,  in  the  legal  sense  of  the  ternL^  In  order  to  ren- 
der a  bank  liable  for  the  negligence  of  a  teller,  there 
must  be  negligence  such  as  enters  into  the  cause  of  loss.* 

1  See  Manhattan  Co.  v.  Lydig,  4  Johns.  377 ;  Terrell  v.  Branch  Bank. 

2  Farmen*  etc.  Bank  v.  Batchers'  etc.  Bank*  16  N.  Y.  125;  East  Blver 
Kat.  Bank  v.  Oove,  57  Id.  097. 

I   Thatcher  v.  Bank  of  State,  6  Sand.  12t. 

4  East  Riyer  Nat.  Bank  v,  Ooyo,  57  N.  Y.  897. 

5  Clark  o.Hetrop.  Bank.  3  Duer,  241.  See  Wayne  o.  Com.  Nat  Bank; 
•3Pa.St.34i;  Nat  Gold  etc  Co.  0.  McDonald,  51  CaL  61. 

6  Scott  «.  Nat.  Bank,  72  Pa.  St.  471. 

§  219.  Deposits.— Deposits  made  with  bankers  are 
either  general  or  special.^  A  deposit  is  deemed  general, 
unless  the  depositor  makes  it  special,  or  deposits  it  ex- 
pressly in  some  particular  capacity. >  In  cases  of  general 
deposits,  which  are  peculiar  to  banking  business,  the  de- 
positor parts  with  the  title  to  his  money,  and  loans  it  to 
the  banker;'  and  the  latter,  in  consideration  of  the  loan, 
and  the  right  to  use  the  money  for  his  own  profit,  agrees 
to  refund  the  same  amount,  or  any  part  thereof,  ou  de- 
mand.^ The  relation  of  banker  and  customer,  as  it  re- 
spects general  deposits,  is  that  of  debtor  and  creditor,^ 
and  not  that  of  trustee  and  cestui  qve  trmtfi  The  de- 
posit creates  a  debt,  and  the  payment  of  the  checks  of  the 
customer  discharges  such  debt  pro  tarUo,'  But  in  case  of  a 
special  deposit,  the  bank  merely  becomes  the  bailee  of  the 
depositor,  the  title  to  the  thing  deposited  remaining  with 
the  latter.^  And  where  a  bank  receives  a  si)ecial  deposit, 
without  compensation,  it  is  bound  only  for  slight  care, 
and  is  responsible  only  for  gross  negligence.^  When  a 
deposit  is  made  in  bank,  the  cashier  usually  gives  a  cer<' 
tiUcate  to  that  effect,  and  from  this  may  be  learned  tiie 
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nature  of  the  deposit,  whether  it  be  general  or  special;^® 
that  is,  whether  it  be  generally  passed  to  the  credit  of  tho 
depositor,  or  specially  lodged  for  safe-keeping  merely,  n 
A  bank  is  not  bound  to  receive  on  deposit  the  money  and 
funds  of  every  person  who  offers,  but  may  arbitrarily  se- 
lect its  customers  from  among  those  that  apply.  ^^ 

1  See  Marine  Bank  v.  Fulton  Bank,  2  WalL  253. 

2  Kcene  v.  Collier,  1  Met.  (Ky.)  415;  B]-aIim  v,  Adklns,  77  IIL  263; 
■ad  see  Bank  of  U.  S.  v,  Macalester.  9  Pa.  St.  4;5. 

3  Bank  of  Republic  v.  Millard,  10  Wall.  152;  Boyden  v.  Bank  of 
Cape  Fear,  (»>  No.  Cai'.  13;  Pbelau  v.  Iron  Mt.  Bank,  U  Bank.  Beg.  308. 

4  Marino  Bank  r.  Fulton  Bank,  2  WalL  252;  and  see  Dawson  v. 
Real  Kduile  Bank.  5  Ark.  263;  OoQhx  v. AuUersou, 4  Blackf.3d5;  Pott «. 
Ciegff,  16  Meeti.  &  W.  HL 

5  Kneoht  v.  U.  S.  Sav.  Inst.  2  Mo.  App.  663;  Bank  of  Republic  r. 
MlUard,  lU  WaU.  15J;  Gi-avcd  v.  Dudley,  'zo  N.  T.  7(>:  Bank  of  Noi-tb- 
eru  Liberties  v.  Jones,  4i  Pa.  St.  5Jo:  Alleu  v.  Fourth  Nat.  Bank.  5^  N. 
Y.  12;  JEtiia  Nat.  Bank  v.  Fourth  Nat.  Bank,  46  id.  82;  7  Am.  11. 314; 
Foley  V.  Hill,  2  U.  L.  €as.  39. 

6  Buchanan  etc.  Co.  v.  Woodman,  I  Hun,  630;  4  Thomp.  A  C.  1!)3; 
Be  Bank  of  MadLsou,5  Biss.did;  Crosskitl  v.  Bower,  32  lioav.SB;  Watts 
f .  Clu'ioUe,  11  id.  M6;  Bishop  «.  Couutedd  of  Jersey,  2  Drew.  143. 

7  Albany  Com.  Bank  v.  Hughes,  17  Wend.  94 ;  Foster  v.  Essex  Bank, 
17  Mas.s.  4ri);  Oddle  v,  Nat.  City  Bank,  45  N.  Y.  7^5;  6  Am.  B.  160;  Boy« 
den  V.  Bank  of  Cape  Fear,  65  No.  Car.  13. 

8  Bank  of  Ky. «.  Wlster,  2  Peters.  318 ;  Marine  Bank  v.  Fulton  Bank, 
S  WaU.  252;  Blaster  of  Fiuukliu  Bank.  1  Paige,  24:);  U  Am.  Disc.  4i3. 

9  Foster  v.  Essex  Bank,  17  Mass.  47.9;  Hale  v.  Bawallie,  8  Kan.  137. 

10  Fosterv.  Essex  Bank,  17  Ma9s.47n;  and  see  White  v.  Franklin 
Bank,  22  Pick.  18i ;  Cushman  v.  111.  Starch  Co.  79  111.  281. 

1 1  See  Marine  Bank  v.  FiUton  Bank,  2  Wall.  252;  Lancaster  County 
Kat.  Bank  «.  Smith,  U2  Pa.  St.  67;  Smith  v.  First  Nat.  Bank,  99  Mass. 
605. 

13  Thatcher  v.  Bank  of  State,  5  Sandf  .  121. 

§  220.  Repayment  of  deposits.— In  the  case  of  a 
general  deposit,  the  money  deposited  is  a  debt  dne  from  the 
bank  to  the  depositor,  which  raises  an  implied  assumpsit  for 
its  repayment.^  No  engagement  under  seal  is  necessary  to 
bind  the  bank  to  repay.^  But  a  previous  demand  by  the 
depositor,  or  by  some  person  authorized  by  him  by  his 
order,  is  indispensable  to  the  maintenance  of  an  action 
for  the  deposit;  >  unless  circumstances  are  affirmatively 
sbown  which  amount  to  a  legal  excuse.^  The  statute  of 
limitations  does  not  begin  to  run,^  nor,  except  by  special 
contract,  is  a  bank  chargeable  with  interest  on  sums  de« 
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posited,  until  demand  of  payment.*    Presumptively,  the 
money  on  deposit  in  bank  belongs  to  the  depositor;  ^  and 
the  bank  is  justified  in  paying  over  the  money  on  the 
cliecks  of  the  depositor,  until  notice  of  the  claims  of  a  third 
person  upon  the  fund  deposited.^    If  a  deposit  is  made 
in  the  name  of  a  firm,  and  the  bank  pays  it  out  on  the  in- 
dividual check  of  one  of  the  firm  in  his  own  name  only, 
it  can  only  justify  by  showing  that  the  money  thus  drawn 
was  api)Ued  to  the  use  of  the  llrm.^    If  a  trustee  deposits 
trust  moneys  in  his  own  name  with  his  individual  money, 
the  former  remains,  in  view  of  equity,  the  property  of  the 
cestui  que  trust,  and  if  it  can  be  traced  into  the  bank  while 
it  remains  there,  the  owner  can  reclaim  it.^<>    If  a  bank, 
holding  a  trust  fund,  colludes  with  the  trustee  in  a  mis- 
application of  it,  the  bank  is  liable  to  the  cestui  que  trust 
for  any  loss  thereby  incurred,  ^i    A  deposit  in  a  savings- 
bank,  made  by  a  person  iu  his  or  her  name  as  trustee  for 
another,  is  a  complete  and  valid  transfer  of  the  title  to  the 
fund  ;^  the  title  to  it  vests  immediately  in  the  donee,  and 
the  personal  representative  of  the  donor  cannot  collect  it 
from  the  bank.^*    A  banker  is  not  bound  to  pay  money 
held  for  one  on  deposit,  upou  an  oral  order;  ^*  by  the 
usages  of  the  banking  business,  he  is  entitled  to  some 
written  evidence  of  the  order  for  money  upon  payment 
thereof.  IB    Kor  has  the  depositor  a  right  to  the  particular 
money  deposited,  as  in  the  case  of  a  special  deposit.^* 
But  if  he  deposits  funds  which  are  current  at  the  time,  he 
may  insist  on  payment  in  current  funds,  although  the 
funds  deposited  have,  in  the  meantime  depreciated;  i~  on 
the  other  hand,  if  he  deposits  bank-bills  as  depreciated 
paper,  he  cannot  draw  for  par  f unds.^^ 

1  Boydenv.  Rank  of  Cane  Fear,  65  No.  Car.  13;  Foster  «.  Bssex 
Baiik,  17  Mass.  479;  Bauk  or  Ky.  v.  Wmler,  2  Feter^,  318. 

2  Mecliauics'Bank  v.  Bank  of  Columbia,  5  Wheat.  326. 

3  Adams  v.  Orange  County  Bank,  17  Wend.  514:  Jolingon  r.  Farm- 
ers' Bunk,  1  Har.  (Del.)  ll7,4iHi;  Braiim  v.  Adklus.  77  111.  263;  Bank  of 
Ho.  V.  Beuolst,  lU  Mo.  519. 

4  See  Farmers'  Bank  v.  Planters'  Bank,  10  Gill.  &  J.  422:  Watson 
9.  Phceuiz  Bauk.  8  Mete  217;  Braimi  9.  Adkliis,  77  111.  263. 
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5  Olrard  Bank  t.  Bank  of  Penn.  Townsbip,  39  Pa.  St.  92 ;  Adams  9. 

Orange  County  Batik,  17  Wend.  514. 

6  Parkersburg  Nat.  Bank  v.  Als,  S  W.  Va.  60. 

7  Aniold  V.  Macungie  Savings  Bank»  71  Pa.  St.  213. 

8  HcEwen  v.  Davi.s»  2?)  Md.  109;  Swartwont  v.  Mechanics'  Bank,  S 
Denlo,  564;  School  District  v.  First  Nat.  Bank,  102  Mass.  174:  First  Nat. 
Batik  V.  BaciiP,  7iPa.8t.213;  Farm  era' etc.  Nat.  Bank  v.  Kinir,  57  id. 
202;  Dary  «.  N.  Y.  Chem.  Mauuf.  Co.  2  HaU,  650;  Commercial  Bank  v. 
Joues,  18  Tex.  811. 

9  Coote  V.  Bank  of  U.  S.  8  Cranch  G.  C.  50. 

]•  Van  Alen  «.  American  Bank,  52  N.  Y.  1;  Dlsbrow  v.  Mills,  2 
Hun,  13J;  4  Thomp.  &  C.  ^2. 

1 1  Bank  of  Greensboro  v.  Clapp,  76  No.  Car.  482 ;  and  see  Bodenham 
V.  HoBk>'us,  2  De  Gex  M.  &  G.  &03;  Lowry  v.  Com.  etc.  Bank,  Tauey, 

13  Martin  v.  Funk,  75  N.  Y.  134.  Compare  Minor  v.  Rogers.  40  Com. 
512;  Clark  v.  Clark,  108  Mass.  522;  Brabruok  v.  Sav.  Bank,  104  id.  228; 
Morgan  v.  Maliesou,  Law  K.  10  £q.  475. 

12  Boone  v.  Citizens'  Sav.  Bank,  21  Hun,  23ft. 

14  McEwen  V.  Davis,  39  Ind,  109. 
1ft   McEwen  «.  Davis,  39  Ind.  109. 

16  Ruffln  V.  Comm'rs,  69  No.  Car.  496:  Lilly  «.  Comm'rs,  69  id.  300; 
and  seo  I'lautexs'  i>aak  v.  Union  Bank,  16  Wall.483;  Beatty  «.  McCleod. 
11  La.  An.  76. 

17  WUletsv.  Paine,  43  111.432. 

18  Willets  f>.  Paine,  43  111.  432.  Compare  Corbit  v.  Bank  of  Smyrna, 
2  H.ir.  (Del.)  235;  TliomPNon  p.  Biggs, 5 Wall.  663;  Cushmanr.  Carver, 
ftl  HI.  009;  Greves  v.  La.  State  Bank,  22  La.  An.  228. 

§  221.  Iiiens.~Bankern,  who  are  strictly  such,  and 
vrho  are  dealers  in  money,  have  a  general  lien  on  all  mon- 
eys and  funds  1  and  paper  securities  ^  of  a  depositor,  which 
are  In  their  possession,  for  the  amount  of  the  general  bal- 
ance;' provided  there  be  no  circumstances  in  any  case 
inconsistent  therewith,^  or  unless  such  securities  were 
delivered  to  the  banker  under  a  particular  agreement.^ 
Generally,  the  bank  may  apply  a  general  deposit  to  the 
payment  of  any  demand  it  has  against  the  depositor. ^ 
But  if  funds  are  deposited  in  a  bank  for  a  special  purpose, 
known  to  the  bank,  it  cannot  refuse  to  apply  them  to  such 
parpoee,  on  the  ground  that  a  debt  is  due  to  it  by  the  de- 
poBitor.''  A  banker  has  no  lien  on  securities  left  with  him 
by  mistake ;  8  nor  upon  property  subject  to  a  trust,  and 
improperly  left  with  him  by  the  trustee,  without  notice  of 
the  trust,^  provided  the  cestui  que  trust  has  been  guilty  of 
uo  misconduct  or  negligence  depriving  him  of  lUs  counter 
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rightsJ*^  And  no  lien  wUl  attach  on  funda  standing  to 
the  credit  of  a  depositor,  unless  there  is  an  indebtedness 
actually  existing  and  matured;  ^^  thus,  if  a  bank  holds  a 
note  of  the  depositor,  which  it  discounted  for  him,  the 
bank  will  have  no  lien  until  the  note  matures.^  And 
where  a  valid  lien  has  been  established,  the  bank  will  lose 
it  by  taking  security  for  the  debt,  payable  at  some  distant 
day.w 

1  Commercial  Bank  «.  Hughes,  17  Wend.  94:  State  Bank  v.  Ann- 
strong.  4  Pev.  M9;  Scott  •.  Franklin,  15  iilast,  428;  lu  re  WiUlauis,  3 
IredTKQ.  346. 

2  Bank  of  Metropolis  «.  Kew  Eng.  Bank,  I  How.  234 ;  17  Peters,  174; 
and  see  Ue  European  Dank,  Law  K.  8  C'ti.  41 ;  Ke  Geiioral  Pruv.  Amuu 
Co.  Law  B.  14  £4.  M7 ;  £z  pane  Wakefield  Bank,  19  Yes.  29. 

3  *  Davis  v.Bowsfaer,  5  Term  Rep.  488;  McDowell  v.  Bank  of  Wik 
mingtun,  I  Harr.  8<>!i;  Prandao  v.  Bamett,  3  Miiii.  6r.  &  S.6I9;  12 Clark 
A  F.  8U»;  and  see  O'Connor  «.  Marjoribauks,  4  Man.  A  G.  iiS. 

4  Grant  v.  Taylor,  3  Jones  A  S.  338;  62  N.  Y.  627. 

ft   Bank  of  Metrop.  v.  New  Eng.  Bank.  1  How.  234;  17  Peters.  174. 

6  Commercial  Bank  v.  Hughes,  17  Wend.  94;  and  see  Oiarest. 
Dudley,  29  N.  Y.  74. 

7  Bank  of  U.  S.  r.  IfcAlester,  9  Pa.  St.  479. 

8  Lucas  V.  Dorrien,7  Taunt.  279;  and  see  Petrle  v.  Myers,  M  How. 
Fr.  613. 

9  Locke  V.  Prescott,  32  Beav.  261;  Hannlngford  e.  Toleman,  1  CaUt 
C70. 

10  Mamilngford  «.  Toleman,  1  Call,  670;  Murray  v.  Pinkett,  12  Clark 
A  F.  7t>4. 

1 1  Beckwlth  «.  Union  Bank.  4  Sand.  604 :  9  N.  T.  211 ;  Jordon  v.  Shoe 
*  Leather  Nat.  Bank,  12  Hun,  612;  0  W.Dlg.  11;  aff'd,7  W.  Dig.  'M; 
74  N.  Y.  4ti7. 

12  Giles  V.  Perkins,  9  East  12.   Compare  Be  Famsworth,  6  Blss.  233. 

13  Hewlson  v.  Guthrie,  2  Blng.  (N.  C.)  756. 

§  222.  Loans  and  dlBCOunts.— The  power  to  carry  on 

the  business  of  banking  by  discounting  bills,  notes,  and 
other  evidences  of  debt,  is  not  a  power  to  traffic  in  such 
securities  as  a  species  of  personal  property,^  but  a  power 
to  loan  money  thereon,  with  the  right  to  take  lawful  inter- 
est in  advance.^  And  power  to  "  lend  money  upon  such 
terms  and  rates  of  interest  as  may  be  agreed  upon  "  does 
not  authorize  the  bank  to  charge  more  than  the  legal  rata 
fixed  by  the  general  laws  of  the  state  ;<  but  in  discount- 
ing drafts  at  the  highest  rate  allowed  by  law,  the  bank 
may  in  addition  charge  the  current  rate  of  exchange,  as  a 
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compensation  for  collecting  the  drafts.^  Authority  given 
to  a  bank,  in  general  terms,  to  deal  in  bills  of  exchange, 
empowers  it  to  purchase  foreign  bills  as  well  as  inland ; ' 
that  is,  to  purchase  bills  payable  in  another  state.^  But 
privileges  given  to  a  bank  to  discount  moneys  deposited 
for  safe-keeping  does  not  extend  to  special  deposits.''  It  is 
no  defense  to  an  action  by  a  bank  against  a  person  indebt- 
ed upon  a  valid  bill  or  note,  that  the  plaintiff  acquired 
tbe  demand  by  purchase  at  a  discount  greater  than  such 
corporations  are  allowed  by  statute  to  take.^  Kor  can 
one  who  has  borrowed  money  from  a  bank,  upon  securi- 
ties which  it  was  prohibited  from  taking  for  a  loan,  avail 
himself  of  the  prohibition  as  an  answer  to  the  claim  of  the 
bunk  to  be  repaid.^  And  where  authority  is  given  to  buy 
bills  of  exchange  upon  banking  principles,  a  purchase  of 
such  bills  is  not  to  be  deemed  invalid  because  the  bank 
bought  them  from  another  bank,  and  paid  for  them  in 
the  depreciated  notes  of  the  latter.^®  Making  a  note 
negotiable  at  bank  is  an  authority  to  the  bank  to  advance 
to  the  holder,  on  the  credit  of  the  maker,  the  sum  ex- 
pressed in  the  noteJ^  All  offsets  against  the  note  are 
waived,  and  cannot  be  again  set  up  after  the  note  has 
been  discounted.^  If  prox>erty  be  pledged  to  a  bank  as 
collateral  security  for  a  discount  or  loan,  the  bank  is  lia- 
ble only  for  good  faith  and  ordinary  care;  ^>  and  a  receipt 
for  the  property  given  by  the  cashier  is  not  a  contract 
increasing  the  common-law  liability  of  the  bank  as 
pledgee.i^ 

1  First  Nat.  Bank  v.  Pierson,  16  Alb.  L.  J.  319;  Thomp.  Nat.  Bank 
Case,  637 ;  Farmers'  etc.  Bank  r.  Baldwin,  23  Minn.  198.  But  compare 
Pape  V.  capital  Bank,  20  Kan.  440;  27  Am.  E.  183. 

2  K  iagara  County  Bank  r.  Baker,  19  Ohio  St.  68 :  Talmaffe  v.  Pell,  7 
N.  T.  »2H;  Firet  N:it.  Bank  v.  Ocean  Nat.  Bank,  60  Id.  278;  Wyley  ». 
First  Nut.  Bank,  47  Vt.64i);  10  Am.  it.  122:  Hoffman  v.  Mut.  life  Ins. 
Co.  sri  U.  S.  161.  Compare  State  Bank  r.  Crlswell,  15  Ark.  230;  People 
V.  Oakland  Co.  Bank,  1  Dong.  (Mlcb.)  282. 

3  Rtmonton  r.  Danier.  71  No.  Car.  4:)8.  Compare  McLean  v.  Lafa* 
yette  Baiik.  3  McLean.  587 ;  Fanners'  Bank  v.  Burcliard,  S3  Vt.  346;  Sen- 
eca Co.  Laiik  0.  Lamb,  26  Barb.  5^5. 

4  Central  Bank  r.  St.  Jolin,  17  Wis.  157. 

ft  Bank  of  Augusta  v.  Earle,  13  Peters,  519;  and  aee  City  Bank  v. 
Beach,  i  Blatdifn^ft. 
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«   Bankof  Anffostav.Ewle,  iaPeten,n9. 

7  Foster  V.Essex  Bank,  17  Haas.  479. 

8  Oneida  Bank  v.  Ontario  Bank,  21  N.  T.  490.   Compare  Hnrd  v. 
Green,  17  Uun,  327;  Slstare  v.  Bent,  16  id.  «11. 

9  Allan  V.  Freedmen's  Sav.  etc.  Co.  14  Fla.  418b 

10  Lafayette  Bank  v.  State  Bank,  4  McLean,  206. 

11  MandevlUe  v.  Union  Bank,  9  Cranch.  9. 

13  BlandeyiUe  v.  Union  Bank,  9  Crancli,  9. 

IS  Dearbonrn  v.  Union  Nat.  Bank,58Me.37S;  61  id.  989.  Compaire 
Boott  r.  Crews,  2  So.  Car.  622;  Be  Haven  v.  Kenstngion  Nat.  Bank,  81 
Pa.  St.  M;  liay  v.  Bank  of  Kjr.  10  Busb,  844;  Smith  v.  Fint  Nat.  Bank, 
9tt  Mass.  605. 

14  Jenkins  V.  Nat.  VUlage  Bank,  56  Me.  375. 

§  223.  ColleotioiiB.— Power  to  make  collections  apon 
business  paper  is  incidental  to  the  banking  bosiness,  and 
need  not  be  expressly  conferred.^  Banks  sometimes 
charge  a  commission  for  collection ;  >  but  when  no  direct 
charge  is  made,  the  reasonable  expectation  that,  accord- 
ing to  the  usual  course  of  business,  the  bank  may  enjoy 
the  use  of  the  proceeds  for  a  longer  or  shorter  time,  is  a 
sufficient  consideration  for  the  undertaking  to  collect.* 
Generally,  when  a  bank  receives  paper  for  collection,  and 
no  special  agreement  is  made,  the  contract  to  be  implied 
is  one  of  agency  merely;  ^  and  the  duties  and  liabilities 
of  the  bank  are  those  of  an  agent  of  the  holder  or  depos- 
itor.^ But  the  bank  is  in  no  sense  the  agent  of  the  maker 
of  the  paper,  ^  and  is  not  liable  to  him  for  a  failure  to 
Account  to  the  owner  for  the  proceeds.^  If  a  note  or  other 
instrument  is  deposited  for  collection  at  the  bank  named 
in  it  as  the  place  of  payment,  the  bank  becomes  the  agent 
of  the  payee,  and  not  of  the  maker;  ^  but  if  the  obligation 
be  not  presented  at  the  bank  for  payment  on  the  day  of 
maturity,  and  the  maker  deposits  money  with  the  bank 
to  meet  it,  then  the  bank  becomes  the  agent  of  the  maker, 
and  not  of  the  payee.^  A  bank  receiving  negotiable 
paper  for  collection,  is  bound  to  exercise  reasonable  care 
and  diligence  in  the  discharge  of  its  assumed  duties  ;io 
and  whether  payable  at  its  counter  or  elsewhere,  is  liable 
for  any  neglect  of  duty  occurring  in  its  collection,  by 
which  any  of  the  parties  are  diacharged.^^    If  the  paper 
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oaght  to  be  accepted,  it  is  the  duty  of  the  bank  to  use 
diligence  in  presenting  it,  and  in  giving  notice  if  there  is 
a  failure  of  due  acceptance.^  But  the  bank  is  not  liable 
for  neglect  to  present  a  draft,  left  for  collection,  where 
presentment  was  not  necessary  to  charge  the  parties,  and 
would  hare  been  useless  if  made.^  It  is  the  duty  of  the 
bank  to  place  the  paper  in  the  hands  of  a  notary  for  prot- 
est, when  necessary  J 14  in  which  case,  the  notary  is  the 
agent  of  the  bank,  and  the  bank  is  liable  for  any  neglect 
of  duty  by  him,  by  which  any  of  tha  parties  are  dis- 
charged.^ It  has,  howerer,  been  held  that  the  bank,  by 
showing  the  delivery  of  the  paper  to  a  notary  for  demand 
and  protest  in  due  time,  is  prima  facie  exonerated  from 
liability;  ^^  and  that  if  the  bank  places  the  paper  in  the 
hands  of  the  notary  to  whom  its  own  business  is  uniformly 
intrusted,  it  will  not  be  liable  for  the  neglect  of  the  notary 
to  protest  the  note,  or  to  notify  the  proper  parties.  ^7  if  a 
bank  mistakes  the  date  of  a  note  received  for  collection, 
and  presents  it  for  payment  before  the  proper  time, 
whereby  the  indorser  is  discharged,  it  is  responsible.  ^8 
And  if  a  bill  sent  to  a  bank  for  collection  is  accidentally 
lost,  through  the  neglect  of  the  bank  to  take  sufficient 
care  of  letters  brought  to  it  by  mail,  a  presumption  of 
negligence  in  the  bank  is  raised,  and  the  burden  of  proof 
to  excuse  the  negligence  is  thrown  upon  the  bank.i0  The 
courts  Id  mauy  of  the  states  have  adopted  the  rule,  that 
paper  payable  at  a  distant  place,  and  left  with  a  bank  for 
collection,  is  presumed  to  be  intended  to  be  transmitted 
to  and  collected  by  a  suitable  sub-agent,  at  the  place 
where  payable;^  and,  as  in  the  case  of  paper  expressly 
left  for  transmission  only,^^  if  the  bank  acts  in  good 
faith,  it  is  not  liable  for  the  neglect  or  default  of  the  sub« 
agent.^  But  the  rule  adopted  in'  New  York  holds  the 
bank  first  receiving  the  paper  answerable  for  the  conduct 
of  any  and  all  the  subsequent  agents,  unless  there  be 
some  agreement  to  the  contrary,  express  or  implied.^ 
And  such  is  also  the  rule  in  Ohio.^^    The  duty  of  a  ban]^ 
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to  collect  paper  left  with  it  for  collection,  is  raised  in 
behalf  of  such  person  as  may  be  beneticially  interested  in 
Laying  the  duty  performed;^  as,  where  A.  leaves  a  note 
for  collection,  and  li.  becomes  the  owner  of  it  before  the 
time  for  the  performance  of  the  duty  arrives,  B.  is  tlie 
proper  person  to  sue  for  an  injury  caused  by  the  neglect 
of  that  duty.M  After  a  collection  made,  the  bank  becomes 
n  simple  contract  debtor  to  the  depositor,  for  the  pro- 
ceeds; 37  and  the  amount  may  be  properly  passed  to  the 
credit  of  the  depositor  in  his  general  account.^**  If  a  note 
deposited  for  collection  is  credited  to  the  depositor  in  his 
general  account,  then  overdrawn,  and  the  bank  fails,  the 
proceeds  are  assets  available  to  the  general  creditors,'^ 
notwithstanding  the  account  was  made  good  by  other  de- 
I)osits  prior  to  the  collection  of  the  note.^  The  measure 
of  damages  in  an  action  against  a  bank,  to  recover  for  the 
injury  resulting  from  neglect  of  duty  in  the  undertaking 
to  collect,  is  the  actual  loss  sustained  by  the  party  inte^ 
ested  in  the  papor.si  It  is  not  within  the  scope  of  a  col- 
lecting bank's  agency  to  emx)loy  counsel  and  bring  soit 
upon  paper  left  witli  it  for  colleciion.^ 

1   T>'80uv.  State  Bank.  «Blackf.22S. 

3  See  Hall  v.  Dank  of  State,  3  Rich.  366:  Thomiwoii  v.  Bank  of 
State,  3  Hill.  (S.  C.)  77 ;  Cartla  v.  Leavitc.  id  N.  T.  tf,  167. 

3  Smedcs  v.  Utlca  Bauk.  20  Johns.  372;  Kail  v.  Bank  of  State,  3 
Bich.  366;  Shlells  v.  BlaciLUurue,  1  Black.  11.  i^ 

4  Montgomery  Co.  Bank  v.  Albany  City  Bank.  7  N.  T.  4.1A;  Bank  of 
Hobile  V.  Uuitglii^  3  Aio.  206.  Cuiuuai-e  Mciiriue  v.  Fanuen'  Bank, 
26  N.  Y.  450. 

5  Bank  of  Mobile  v.  HugRlns,  3  Ala.  206;  Alley  v.  Rogers,  19  Oratt. 
366:  Daly  v.  Butchers'  etc.  i»auk,  66  Mo.  u4.  See  Chaymau  «.  White,  6 
N.  Y.  412. 

6  Smith  V.  Essex  Connty  Bank,  23  Barb.  627. 

7  Smith  V.  Essex  County  Bank,  22  Barb.  627.  See  also  Bonyon  f. 
Latham^  5  Ired.  651. 

8  Ward  v.  Smith,  7  WalL  447. 

9  Ward  v.  Smith,  7  Wall.  447. 

10  Fabens  «.  Mercantile  Bank,  23  Pick.  330 ;  Nat.  Bank  of  Commeree 
V.  Merchants'  Mat.  Bank,  91  U.  S.  92. 

11  Ayrault  v.  Pacific  Bank,  47  N.  Y.  570;  7  Am.  R.  480. 

12  Montgomery  Co.  Bank  v.  Albany  City  Bank.  7  N.  Y.  4S9;  Bank  at 
Montgomery  v.  Knox.  1  Ala.  148;  Walker  v.  Bank  of  State. !» N.  Y.  682; 
Steele  V.  Kussell,  6  Neb.  211 :  Bank  of  New  Hanover  v.  Kenlan,  76  No» 
Car.  840;  Gaj^ltol  State  Bank  v.  Lane.  52  Miss.  «77. 
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IS  West  Bnneli  Bank  v.  Falmer»  3  Fs.  Bt  S99;  Hobley  v.  Clark,  28 
Barb.  990;  and  see  Jacotisoha  v.  Belmont,  7  Bosw.  14. 

14  Oeonria  Kat.  Bank  v.  Henderson.  46  Oa.  487;  Gltixena'  Bank  v. 
Howell,  8  Md.  S3<i;  and  see  Baiik  of  Mobile  v.  Hiursrins,  3  Ala.  206; 
FabeuBv.  Mercantile  Bank,  23  Pick.  33U;  Borup  v,  Niulnger,  5  Minn. 

ta. 

15  Ajrranlt  v.  Paciflo  Bank,  47  N.  T.  570;  7  Am.  R.  487:  and  compare 
HooTerr.Wise  UlU.  8.3U8.  Contra:  Daly  v.Butcbers'eic.Bank.MMo. 
US;  ^tna  Ins.  Co.  v.  Alien  Bank.  '2b  Hi.  243;  Citizens'  Bank  v.  Howell,  8 
l[d.53U. 

16  Agr.  Bank  v.  Commercial  Bank.  7  Smedes  ft  M.  502;  Bowling  v. 
Arthur.  34  Miss.  41 ;  8cacy  v.  Dane  County  Bank.  12  Wis.  629. 

17  Citlxens'  Bank  v.  Howell,  8  Md.  530;  Baldwin  v.  Bank  of  La.  1  La. 
Au.  13;  aud  see  Bauk  of  Owego  v.  Babcock,  5  Hiil,  152;  Gerliardt  v. 
Boatmen's  8a v.  Inst.  38  Mo.  60. 

18  Bank  of  Del.  Co.  v.  Broomball,  38  Pa.  St.  135. 

19  Chicopeo  Bank  v.  Pbila.  Bank,  8  WalL  641. 

20  See  Bank  of  Washington  v.  Triplett,  1  Peters,  25. 

21  See  Mechanics'  Bank  v.  Earp,  4  Bawle,  384. 

22  Dorchester  etc.  Bank  v.  New  Eng.  Bank,  1  Cosh.  177:  Wlnnite  v. 
Mechanics'  Bauk,  iu  Pa.  St.  104;  Daly  v.  imtcbers'etc.Bank^56  Mo. 93: 
East  Haddam  tiank  v.  Scovil,  IJ  Coiin.  303;  Hyde  v.  Planters'  Bank.  17 
La.  560;  Stacy  v.  Dane  County  Bauk.  12  Wis.  629;  aud  see  Van  Wart «. 
Wtioliey,  3  Bam.  A  C.  439.  But  compare  Mackersay  v.  Uamsay,  9  Clark 
4b  F.  818. 

23  Ayraolt  v.  Padflc  Bank,  47  N.  7.  570;  7  Am.  B.  489;  Allen  v. 
Merchants'  Bank,  23  Wend.  215;  Indlg  v.  Nat.  City  Bank,  16  Hun,  200. 

24  Reeyes  v.  State  Bank,  8  Ohio  St.  465;  and  see  Tomig  v.  Noble,  2 
Disn.485. 

35  Bank  of  Utlca  «.  McKinster,  11  Wend.  473. 

26  Bank  of  Utica  v.  McKinster.  11  Wend.  473. 

27  Marino  Bank  v.  Bnshmore,  28  111.  463.    See  S  220,  ante. 

28  Marine  Bank  v.  Bushmore,  28  HL  463;  Be  Bank  of  .Madl80ii,i( 
Biss.  515. 

29  Ue  Bank  of  Madison,  5  Bias.  515. 
SO  Re  Bank  of  Madison,  5  Biss.  515.   Compare  Re  Famsworthr5  id.* 


51  Tyson  9.  State  Bank,  6  Blackf.  225;  McKinster  v.  Bank  of  Utica. 
•Wend. 46;  Hid. 473. 

52  Crow  V.  Alechanics'  etc.  Bank,  12  La.  An.  602;  Wetherill  v.  Bank 
of  Penu'a,  1  Miles,  399. 

§  224.  Checks. — ^In  paying  oat  money  held  for  one  on 
deposit,  the  banker  is  entitle<l,  by  established  usage,  to 
the  protection  of  a  written  check.  ^  A  bank-check  is  sub- 
stantially the  same  as  an  inland  bill  of  exchange,  and  the 
same  rules  are,  in  general,  applicable  to  l)oth.3  But  a 
check  is  always  drawn  on  a  bank  or  banker,'  and  no 
days  of  grace  are  alloweil;^  so,  a  check  is  never  present^ 
mble  for  mere  acceptance,  but  only  .for.  payment.^  The 
Books  coap.— S8« 
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formal  parts  of  a  check  are,  the  signature  of  the  drawer,* 
a  statement  of  the  nam  to  be  paid,"  the  address,^  the 
date,i^  and  sufficient  words  of  request  to  pay  the  Rum 
therein  named.^^    A  check  is  an  appropriation  of  somach 
of  the  maker's  funds  in  the  bank  as  is  necessary  to  meet 
it;U  or  if  the  maker's  deposit  is  less  than  the  sum  for 
which  the  check  calls,  at  the  time  of  presentation,  it  is  ua 
appropriation  of  the  deposit,  whatever  it  may  be.^'-    The 
maker  has  no  right  to  withdraw  the  money  after  the  de- 
livery of  the  check,^  and  he  cannot  object  to  delay  in 
presenting  it,  unless  he  shows  some  special  injury  to  him- 
self therefrom.  1^    The  bank  owes  no  duty  to  the  holder 
of  a  check  until  it  is  presented  and  accepted;^'*  and  the 
holder  cannot  sue  the  bank  for  refusing  payment,  in  the 
absence  of  proof  that  the  check  was  accepted  by  the 
bank,^*  or  charged  against  the  drawer. ^7    But  in  case  of 
the  dishonor  of  a  check,  the  bolder  has  recourse  against 
the  drawer,  although,  at  the  time  the  check  was  present- 
ed, the  bank  held  funds  of  the  drawer  sufficient  to  pay 
it;  IB  and  the  drawer  has  his  remedy  against  the  bank.^* 
Post-dated  checks  are  payable  on,  or  at  any  time  after, 
the  day  of  their  date;'^  and  payment  by  a  bank  of  such 
a  check  before  that  day,  is  a  payment  in  its  own  wrong,^ 
and  is  no  defense  to  an  action  for  the  amount  uf  the  fund, 
by  the  assignee  in  good  faith  of  the  f  und.^^    The  certifi- 
cate of  a  bank  that  a  check,  drawn  payable  by  the  bank, 
is  '*  good,"  operates  as  an  engagement  of  the  bank  to  pay 
the  debt  as  its  own.'-^    It  is  an  unconditional  promise  by 
the  bank  to  hold  sufficient  funds  of  the  drawer  to  meet 
the  check. 2^    The  sum  mentioned  in  the  check  ceases  to 
stand  to  the  credit  of  the  drawer,  and  thenceforth  passes 
to  the  credit  of  the  holder,  and  is  specifically  appropria- 
ted to  pay  the  check  when  presented.^^    A  certificate  that 
the  check  is  '*  good  '*  is  equivalent  to  an  acceptance.^ 
The  bank  certifies  to  the  genuineness  of  the  sig^nature  of 
the  drawer,  and  that  he  has  funds  sufficient  to  meet  the 
eheck;^''  but  does  not  warrant  the  genuineness  of  the 
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body  of  the  clieck,  either  as  to  payee  or  amoant.^^  The. 
cashier  has  authority,  in  virtue  of  his  office,  to  certify 
ciiecks;'^^  and  the  fact  that  he  certifled  a  check  as 
"good,"  while  away  from  his  banking-house,  is  no  ob- 
jection to  its  validity.*° 

1  McEwen  v.  Davis,  8»  Ind.  109. 

2  See  Ilarker  r.  Anderson,  21  Wend.  373;  Lunt  r.  Bank  of  North 
America.  4.)  liarb.  2J1;  Wondruir  9.  Merchants'  Uaulc,  25  Wend.  673; 
Baniet  v.  8ini:h,  10  Fost.  2d6;  Conroy  «.  Warren.  3  tlobns.  Cas.  259; 
Billing  V.  Duvaux,  3  Mau.  &  G.  571 ;  Carew  0.  Duukworili,  Law  B.  4  Ex. 
tl3. 

3  Harris  v.  Clark,  3  N.  T.  93;  Keene  v.  Beard.  8  Com.  B.  N.  S.  372. 

4  Merchants'  Nat.  Bank  v.  State  Nat.  Bank.  10  Wall.  604 ;  Sntton  «. 
Toomer.  7  biirn.  A  C.  416:  Blorrisoii  v.  Bailey,  5  Ohio  St.  13;  Westmin- 
ster Bank  v.  Waeacou.  4  it.  I.  M;  U^ro  v.  Copland,  13 1.  B.  C.  L.  426. 

6  See  Keene  r.  Beard,  8  Com.  B.  N.  S.  372;  Iklatter  of  Brown,  3 
Story  502:  Obermau  v.llobokuii  City  Bank.  31  N.  J.  L.  533;  Veazle 
Bank  v.  wluu,  4U  Mo.  60;  Mui-so  r.  Mass.  Nat.  Bauic,  1  Ilolmes,  2UJ. 

6  Saanderson  0.  Jackson,  3  Bos.  &  P.  238. 

7  See  Corgan  0.  Frew.  39  111.  31 ;  Rastell  v.  Draper,  Croke.  88;  Kear^ 
ney  v.  Kiui; .  2  Barn.  &  Aid.  301. 

8  See  Eai'ker  v.  Anderson,  21  Wend.  372;  Homy  v.  Judah,  6  Cow- 
en,  484. 

9  See  Oodln  0.  Bank  of  Commonwealth,  6  Dner,  76;  Beiorble  «. 
LeTy,  1  Cromp.  A  J.  IHO;  Stiickiaud  0.  Mansfield,  6  Q.  B.  675,  Ward  v, 
Oxford  KaUw.  Co.  2  De  Gex  M.  A  G.  750. 

10  See  Wells  V.  Brigham,  6  Cash.  6. 

11  Emery  v.  Hobson.  63  Me.  32;  Deener  v.  Brown,  I  McAr.  350. 
Compare  Kj^ertoa  v.  Fulton  Nat.  Bank,  4)  How.  Pr.  216;  Strain  v.  Oour- 
din,  U  Bank.  R.  156;  Van  Alen  v.  Am.  Nat.  Bank,  3  Lans.  517;  Hopkm- 
son  V.  Forster.  Law  B.  lu  Ilti.  74. 

13  Bromlev  v.  Com.  Nat.  Bank,  9  Pblla,  533.  Bnt  compare  Hurray 
V.  Jndab.  6  Cowen,  4*0;  Foster  v.  Bank  of  London,  3  l-ost.  &  F.2i4; 
Mum  V.  Borcli,  25  111.  35. 

13  D<*enpr  v.  Brown,  1  McAr.  350;  and  see  Union  Nat.  Bank  v. 
Ocean  County  Bank.  60  III.  212.  Compare  MtnA  NaU  Bank  v.  Fourth 
Nat.  Bank,  4o  N.  Y.  83;  7  Am.  it.  314. 

14  Keene  v.  Beard.  8  Com.  B.  N.  S.  372 ;  Emery  v.  Hobson,  63  Me.  33; 
Stewart t'.  Smltli,  17  Ohio  8t.  H2;  SiuUh  v.  Jones,  2  Biuli,  lOJ:  Woodin 
V.  Frazee,  6  Jont^s  A  8.  HO.  Compat-e  Smith  r.  Miller.  43  N.  T.  171;  8 
Am.  U.6.A);  Daniels  v.  Kyle,  5  Ga.  245;  Blukford  v.  First  Nat.  Bank, 
42  111.  238. 

1.5  Essex  County  Nat.  Bank  v.  Bank  of  Montreal,  15  Am.  Law  Beg. 
418:  First  Nat.  Bank  v.  Whitman.  14  U.  S.  343;  Carr  v.  Nat.  Sec.  Bank, 
107  Mass.  4:>:  »  Am.  It.  0:  Duncan  v.  Berlin,  60  N.  Y.  151;  Bank  of  Ke- 
pubUo  r.  Millard.  10  Wall.  152. 

16  Bank  of  BepnbUc  v.  Millard.  10  WaU.  153. 

17  Bank  of  Republic  v.  Millard,  10  Wall.  153;  and  see  Seventh  Nat. 
Bank  r.  Cook.  7 J  Fa.  St.  751 ;  I )  Am.  II.  7-^1 ;  Carr  v.  Nat.  Sec.  Bank,  107 
Mass.  45;  U  Am.  K.  6;  Schroeder  v.  Central  Bank,  24  Week.  B.  710;  34 
I«.  T.  N.  S.  736. 

18  MOSS'S  V.  Franklin  Bank,  34  Md.574;  Duncan  v.  Berlin,  00  N.  T. 
161;  Simpalus  V.  FoUiecary,  5  Ex.  253. 
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19  I>owiies  V.  PhOBnlx  Bank,  6  Hill, 297 :  Man^ttl  v.  WIIIIabis.  1  Barn. 
A  Ad.  41S;  Bolln  r.  Steward,  14  Com.  B.  6:i5;  lioycl  r.  J£iuer80u,  i  Ad. 
A  E.  IM.  SOS;  Watts  v.  Cbristle,  11  Ueav.Mii.  Coiuiiaru  Laucaster  Bauk 
V.  Woodward.  18  Pa.  St.  357. 

50  Taylor  v.  Sip,  1  Vrooin.  284:  and  see  Salter  r.  Burt,  SO  Wend.  20S: 
Matter  of  Drown.  2  Sco.  y,  M2;  Bull  v.  O'SuUlvau.  Law  U.  6  Q.  B.  W, 
Oatty  V.  Fry,  Law  It.  2  Ex.  Dlv.  2tiA. 

51  T.iylor  0.  Sip,  1  Vroom,  284.  A  post-dated  check  payable  to  or- 
der Is  uot  Illegal :  Emauuel  r .  Kobarts,  0  Btwt  A  Smitli.  Ui. 

53  Qodlu  «.  Bank  of  Com.  6  Duer.  TO. 

S9  Meails  r.  Merchants'  Bank.  25  N.  7. 143;  Qlrard  Bank  v.  Bank  oC 
Penu  Township.  3J  Fa.  St.  92;  lUckf  oi-d  v.  First  Mot.  Bank,  42  lU.  238. 

54  Bounds  V.  Smith,  42  BL  245. 

S9  Farmers'  etc.  Bank  v.  Dut4*her8*  etc.  Bank,  4  Duer,  819:  Com. 
Bank  o.  iiiuUes.  17  Wend.  M;  Seventh  Nat.  Bank  r.  Cook.  73  Pa.  St. 
483. 

28  See  Meads  v.  Merchants'  Bank.  25  N.  T.  143;  Flnt  Nat.  Bank  9. 
Leach. 5-i  N.  Y.  350;  Siuipsuu  r.  I'Uiiflo  Siut.  Life  lus.  Co.  44  Cal.  139; 
Eeisex  County  Nat  Bank  v.  Bank  of  Montreal.  15  Aiu.  Law  Rt^.418: 
Merchaiiti4'  Bank  r.  State  Bank,  10  WalL  Iiu4:  Nobui  v.  Bank  uf  Kew 
Tork etc. US  Bail).  24. 

27  Nat.  Bank  of  Commerce  v.  Nat.  Mech.  Bank,  65  N.  T.  21 1 :  14  Am. 
R.  232;  WelJMer  r.  Beulsoii,  10  N.  Y.  68.  Compare  First  Nat.  B»nk  v. 
IUck«>r,71  III.  43';  Sriiioeder  v.  ILu*vey.  75  id.  b38;  Levy  v.Bsuikof 
America,  24  La.  An.  2J0. 

28  Marine  Nat.  Bank  v.  Nat.  City  Bank,  69  N.  T.  67:  Security  Bank 
V.  Nat.  Bank. 67  M.45S:  ami  see  Mussey  v.  Eagle  Bank.  9  Met.  306;  £:ipy 
r.  Bank  of  Cincinnati.  Irt  Wall.  6U4;  City  Bank  r.  First  Nat.  Bank.  45 
Tex.  201 ;  Bank  of  North  America  v.  Nat. Bank.  5»  N.  Y.  628;  Ex  parte 
Swaii.  7  Com.  B.  N.  S.  400.  But  see  Baruet  v.  Smith,  30  N.  H.  :256;  La. 
Nat.  Bank  r.  CitizonM*  Bank,  i  La.  Law  .1.80;  2d  La.  An.  189;  Helwege 
9.  Ulbentia  Nat.  Bank,  28  Id.  bM;  Belknap  v.  Nat.  Bank,  100  Mass. 
876. 

2!)  Badflrer  v.  Bank  of  Cumberland,  26  Me.  428;  and  see  Clarke  Nat 
Bank  v.  Bank  uf  Albion,  6J  Barb.  5J2;  Pope  «.  Bank  of  Albion,  50  Barb. 
220. 

90  Merch.  Nat  Bank  v.  State  Nat  Bank,  10  WalL  604. 

§  225.  Certificates  of  deposit.— A  certificate  of  de- 
posit, issued  by  a  bank,  is  an  evidence  of  debt  in  the  nat- 
ure of  a  receipt.!  It  is  intended  to  represent  moneys 
actually  left  with  the  bank  for  safe-keeping,  which  are  to 
be  retained  until  the  depositor  actually  demands  theuL* 
It  is,  however,  negotiable,  if  expressed  in  negotiable 
words;'  and  so  far  as  negotiability  is  concerned,  it  must 
be  placed  on  the  same  footing  as  a  promissory  note.* 
Some  of  the  authorities  hold,  that  a  certificate  of  deposit, 
in  the  usual  form,  payable  to  the  order  of  the  depositor, 
is  in  the  nature  of  commercial  paper,<^  and  that  the  payee 
i$  chargeable  upon  his  indorsement  thereof.*    By  other 
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authorities  it  iff  regarded  rather  as  an  agreement  than  a 
promissory  note.  7 

1  Hotchkiss  9.  Mosher,  48  N.  T.  478:  Payne  v.  Gardiner,  29  id.  148, 
171.    See  Moore  v.  Ulster  Bank.  Co.  11 1.  U.  C.  L.  512. 

2  I^at.  Bank  v.  Wash.  Co.  Nat.  Bank,  5  Hun,  605;  and  see  Brown  v, 
McElroy.  52  Ind.  404;  Meador  v.  Dollar  Sav.  Bank,  56  6a.  605. 

3  Nat.  State  Bank  v.  Rlngel,  51  Ind.  393;  Johnson  v.  Henderson,  76 
No.  Car.  2i7. 

4  Welton  v.  Adams.  4  Cal.  37;  Poorman  v.  Mills,  35  Id.  118;  Pardee  v. 
Fish,  60  N.  T.  265.  A  cei*tificate  of  deposit  payable  to  order,  in  "  cur- 
rency,"  Is  negotiable :  Klauber  v.  Blgprerstaff,  47  Wis.  551 ;  82  Am.  E. 
773.    But  see  contra,  Huse  v.  Hamblln,  29  Iowa,  501 ;  4  Am.  R.  244. 

ft  Kilgore  V.  Bulkley,  14  Conn.  363;  Cate  v.  Patterson,  25  Mich.  191 ; 
Lindney  v.  McCleliauu,  18  Wis.  431;  Laughlin  r.  Marshall,  19  111.  39U: 
White  V.  Franklin  Bank,  22  Pick.  181;  Cushman  v,  m.  Starch  Co.  79 
I1L281. 

6  Pardee  v.  Fish,  60  N .  265;  19  Am.  B.  176. 

7  See  Paterson  v.  Poindexter,  6  Watts  &  S.  227 :  Chamley  v.  Dulles, 
8  id.  353:  Slbree  r.  Tripp,  15  Mees.  ft  W.  23;  Talladega  Ins.  Co.  0. 
Woodward,  44  Ala.  287. 

§  226.  Bank-notes  or  billB.--A  bank-note  or  bill  is 
simply  the  promissory  note  of  the  bank,  payable  on  de- 
mand to  the  bearer.^  If  payable  at  any  future  time  cer- 
tain, it  is  a  bank  post-note;^  but  being  intended  to  circu- 
late after  the  time  of  payment  has  arrived,  it  is  subject 
to  the  rules  applicable  to  ordinary  bank-notes.'  Any 
bank  having  power  to  issue  paper  for  circulation  may  is- 
sue post-notes  if  there  is  no  limitation  in  the  charter  as  to 
the  kind  of  paper  to  be  issued.^  And  although  a  bank 
violates  its  charter  by  circulating  as  currency  notes  or 
bills  not  payable  on  demand,  this  fact  does  not  vitiate 
a  contract  made  by  the  bank  with  other  parties  involving 
the  circulation  of  such  notes  or  bills.^  Strictly  speaking, 
bank-notes  are  not  money,^  and  no  state  has  power  to 
render  them  such.*^  But  in  the  ordinary  transaction  of 
business  they  pass  current  as  money  by  virtue  of  a  tacit 
agreement  to  that  effect.^  They  are  a  good  tender  in 
payment  of  debts,  unless  specially  objected  to  at  the 
time;^  and  they  pass  under  the  word  *' money"  in  a 
will.i*  So  they  may  be  made,  by  statute,  a  legal  tender 
in  payment  of  debts  due  the  bank  itself  which  issued 
them;  ^^  and  if  so,  the  receiver  of  the  bank,i^  or  the  as- 
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iignees  of  an  insolyent  bank,  must  receive  tbem  in  pay- 
ment of  debts  due  the  bauk.^  But  it  is  otherwise  if  the 
bills  were  porchased  by  the  debtor  subsequently  to  the 
failure  of  the  bank.^^  If  a  bank  sues  a  debtor,  the  latter 
may  set  off  bills  of  the  bank  held  by  him,  at  par.i^  Gen- 
erally, in  the  absence  of  circumstances  excusing  a  de> 
mand,i*  a  cause  of  action  does  not  accrue  on  bank-hills 
until  a  demand  and  refusal.  ^^  But  there  is  no  necessity 
for  a  demand  upon  each  separate  bill;  one  demand  in 
the  aggregate  upon  a  package  of  bills  is  sufficicnt.^^ 
Where  interest  is  allowed  at  all,  the  holder  of  a  bank- 
note is  entitled  to  interest  from  the  time  of  demand  and 
refusal  to  pay,  to  the  date  of  actual  payment.^'  If  a 
bank  has  suspended  payment,  and  its  bills  no  longer  cir- 
culate as  money,  the  statutes  of  limitation  apply  to  them 
as  to  other  contracts.^  It  is  the  duty  of  the  bank  to  re- 
deem its  bills  with  reasonable  dispatcli;''^^  and  unreason- 
able delay  amounts  to  a  refusal  of  payment.*'^  A  hank  is 
bound  to  know  its  own  paper,  and  the  receipt  hy  it  of 
forged  notes  purporting  to  be  its  own,  must  be  deemed  an 
adoption  of  them.^  If  a  bank-bill,  completely  executed 
in  every  material  respect,  be  stolen  from  the  bank  and 
fraudulently  circulated,  it  is  good  as  against  the  bank  in 
the  hands  of  a  bona  fide  holder  for  value.^^  And  gener- 
ally,  any  bona  fide  holder  for  value  of  lost  or  stolen  hank- 
bills,  can  recover  upon  them  against  the  bank.^  So  if 
the  total  and  absolute  destruction  of  a  bank-note  is  cIea^ 
ly  established,  the  bank  is  bound  to  pay  the  last  holder 
or  owner  the  amount  of  it.^^  And  where  the  holder  of  a 
bank-note  divides  it,  for  the  purpose  of  transmission  hy 
mail,  and  loses  one-half,  he  may  recover  the  amount  of 
the  whole  note;^^  but  no  other  person  can  recover  on  the 
other  half .2^  If  a  bank  receives  the  forged  notes  of  other 
banks  upon  general  deposit,  and  credits  the  depositor 
therefor  at  the  time,  a  debt  from  the  bank  to  him  is  not 
thereby  created,^^  as  would  be  the  case  if  the  notes  were 
genuine,^  or  were  forged  notes  purporting  to  be  its  own.^ 
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A  deposit  with  a  bank  of  a  parcel  of  its  own  bills  as  col- 
lateral for  a  loan,  constitutes  the  bank  a  bailee  and  not  a 
debtor;^  and  the  bank  will  be  liable  in  trover  if  it  fails 
to  return  ihe  deposit.*^ 

1  See  1  Bouv.  Diet.  187 ;  McDonnell  v,  Murray,  9  Ir.  B.  C.  L.  495;  1 L. 

T.  N.  8.  4:»8. 

2  Fulton  Bank  v.  Fhcenix  Bank,  1  Hall,  619.  See  Forbes  v.  Mar- 
BhaU.  U  llx.  167. 

3  Fulton  Bank  v.  Phcenlx  Bank,  1  HaU,  619. 

4  Campbell  v;  Miss.  Union  Bank.  6  How.  (Miss.)  625.  See  Boot  v. 
Wallace,  4  MtLean.a;  Bank  GoinuiTS  v.  St.  Lawrence  Bank,?  N.  Y. 
(13;  International  Bank  v.  Bradley,  19  id.  245. 

5  Canon  v.  McNab.  48  Ala.  99. 

6  Governor  v.  Carter,  8  Hawks,  328;  Morrill  v.  Brown,  15  Pick.  ITSy 

177. 

7  U.  S.  Const,  art.  1.  S  10. 

8  Pferson  v,  Wallace,  2  Enff.  (Ark.)  282;  Handy  v.  Dobbin,  12  Johns. 
220;  Bradley  r.  Hunt,  5  Gill  &  J.  58;  Bank  of  U.  S.  v.  Bank  of  Ga.  10 
Wheat.  333;  Wright  v.  Beed,  3  Term  Bep.  554. 

9  Hoyt  V.  Byrnes,  11  Me.  475;  Bank  of  U.  S.  v.  Bank  of  Ga.  10  Wheat. 
S33:  Warren  v.  Mains,  7  Johns,  m;  Gillard  v.  Wise,  5  Bam.  A  G.  134; 
and  see  Legal  Tender  Cases,  12  WalL  457;  Frank  v.  Weasels,  64  N.  Y. 
1&5. 

10  Chapman  v.  Hart,  I  Yes.  Sr.  271. 

11  Suffolk  Bank  v.  Lincoln  Bank,  3  Mason,  1;  Bailey  v.  Bacon,  2S 
Ml3A.  455;  Duiilap  v.  Smith,  12  111.  'iH9i  Haliowell  etc.  Bank  v.  Howard, 
13  Mass.  235;  Farmers'  Bank  v.  Willis,  7  W.  Va.  31.    When  the  law 

?:rants  anthority  to  a  bank  to  Issue  bills  to  circulate  as  the  representa- 
Ive  of  money,  it  tacitly  annexes  to  the  grant  the  condition  that  the 
bank  »hall  accept  its  o>vn  bills  in  payment  of  debts  due  It:  Blount  v. 
Wlttdley.  68  No.  Car.  1 ;  12  Am.  B.  616. 

12  Moiso  V.  Chapman,  24  Ga.  249;  and  see  American  Bank  v.  Wall. 
56  Me.  167. 

13  Com.  Bank  v.  Thompson, 7  Smedes  A  M.  443;  Bank  of  Md.  v.  Ruff, 
7  Uill  &  J.  444:  Bank  of  Penn'a  v,  Spangler,  32  Pa.  St.  474;  and  see 
Bloiut  V.  Wuidle\'.  64  No.  Car.  1.  But  compare  Farmers'  Bank  v.  Wil- 
lis. 7  W.  Va.  31 :  Haliowell  etc.  Bank  v.  Howard,  13  Mass.  235;  Matter 
of  White  Mts.  Bank,  46  N.  H.  143. 

14  American  Bank  v.  Wall,  56  Me.  167;  Thorp  v.  Wegefarth,  56  Pa. 
St.  K2;  Exchange  Bank  v.  Knox,  19  Gratt.  739;  Clarke  v.  Hawkins,  5  U. 
L219. 

15  Dlyen  v.  Phelps,  84  Barb.  224;  Robinson  v.  Bank  of  Darien,  18  Gx 
65;  American  Bank  v.  Wall,  56  Me.  167;  Tillon  v.  Britton,  4  Halst.  120. 
Compare  Abbott  v.  Agr.  Bank,  11  Smedes  &  M.  405. 

16  See  Nashville  Bank  v.  Henderson,  5  Yerg.  104 ;  Thurston  v.  Wolf- 
borough  Bank.  18  N.  H.  391 ;  Bryant  «.  Damariscotta  Bank,  18  Me.  240. 

17  Nat.  Bank  etc.  v.  Wash.  Connty  Nat.  Bank.  5  Hun,  605:  Craw 
fonl  V.  Bank  of  Wilmington,  PhiU.  (N.  C.)  136;  Thurston  v.  Wolfbor- 
OQgh  Bank,  is  N.  H.  3^1.  If  a  bank-note  is  payable  on  demand,  at  a 
particular  time  and  place,  a  demand  at  the  speclfled  place  is  neces- 
sary, and  at  the  specified  time  or  afterward:  Dougherty  v.  Western 
Bank,  13  Ga.  287.  Compare  Ware  v.  Street,  2  Head,  609;  Haztun  v. 
BUbop,  3  Wend.  13;  State  Bank  v.  Van  Horn,  1  South.  382. 
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IS  RcApen'  Bank  t .  WlUird,  M  DL  ttS;  Suffolk  Bank  «.  Lincoln 
Bank.  3  Mason,  1. 

19  Est.  of  Dank  of  Penn'a,  M  Pa.  St.  471;  and  see  Bank  v.  Thomi* 
beiry,  S  D.  Mon.  6\9. 

20  Samples  o.  Bank,  1  Wood,  523.  See  Hinsdale  v.  Larned,  1$ 
llaMS.  M.  7(1. 

21  Suffolk  Bank  v.  Llneoln  Bank,  3  Maaon,  I. 

33  Ronpers'  Bank  v.  Wlllard.  24  IlL  439;  andsee  Boatnu>n*8  etclnst 
V.  Bank  ot  lio.  3a  Mo.  407;  Hubbard  o.  Ckeiuuigo  Bank.  8  Coweu,  88. 

33  Thtnl  Nat.  Bank  v.  Allen,  fie  Ho.  810;  Bank  of  U.  S.  r.  Bank  of 
Oa.  10  Wheat.  833. 

24  Salem  Bank  v.  Gloucester  Bank,  17  Mass.  1;  Oloocester  Bank  v. 
Salem  Bank,  17  id.  3.1. 

2ft  City  Bank  v.  Farmers'  etc.  Bank.  Taney,  1 19;  Olmfttead  v.  WInsted 
Bank.  3 J  Conn.  278;  Raphael  v.  Bank  of  England.  17  t;oui.  B.  1«1. 

36  Hafrerstown  Bank  o.  Adams'  Ex.  Co.  ih  Pa.  Si.  4i»;  hank  of 
LoulsvUlo  r.  Siimroera,  14  li.  .Moii.  306:  Bank  of  Mobile  r.  Meagher.  3J 
Ala.  (iJ2;  Tower  v.  Appleton  Bank,  3  Allen,  387;  Irwlu  v.  Puuiwrs' 
Bank.  1  uumph.  145. 

27  Com.  Bank  v.  Benedict,  18  B.  Mon.  307:  United  States  Bank  v. 
Sill.  5  Cuuti.  1U6;  Allen  v.  State.  I  Dev.  A  B.  Cn.  3.  Compuro  Uayur  v. 
Johnson,  3  Camp.  324;  Itedmayne  v.  burton,  2  L.  T.  N.  8.  'iU. 

28  Hinsdale  v.  Bank  of  Oranze,  6  Wend.  378;  Bank  of  Ya.  v.  Ward,  6 
Munf .  16(i;  Martin  r.  Bank  of  U.  S.  4  Wash.  C.  C.  253. 

2n  See  Third  Nat.  Bank  v.  Allen,  59  Mo.  310;  Cabot  Bank  v.  Morton, 
4  Gray.  1.%;  Cofflu  v.  Anderson,  4  Blackf.  395. 

30  See  Boyden  9.  Bank  of  Cape  Fear,  65  No.  Car.  13;  Bank  of  Be* 
public  V.  MlUard.  10  Wall.  152. 

31  Bank  of  U.  S.  v.  Bank  of  Ga.  10  Wheat.  333*  Third  Nat.  Bank  v. 
Allen,  5i»  ^lo.  310. 

32  Abrahams  9.  Southw.  R.  B.  Bank,  I  Rich.  N.  S.  441. 

33  Abrahams  o.  Southw.  R.  B.  Bank,  1  Rich.  N.  S.  441.  Compare 
CuttluK  r.  Maiior,  78  N.  Y.  454;  Foster  v.  Essex  Bank,  17  M  ■  .d.  il9; 
Scott  V.  Bank  of  Cherry  Yaliey,  12  Pa.  St.  471;  Gibliu  v.  McMullen. 
Law  R.  2  P.  C.  318. 

§  227.  Bank-books.— It  is  the  prevalent  custom  for 
every  depositor  with  a  bank  to  have  a  bank-book,  and  to 
present  it  at  the  bank  counter  when  a  deposit  is  made,  in 
order  to  have  the  amount  and  date  of  the  deposit  entered 
therein  by  the  bank  teller  or  clerk. ^  Such  entry  is  prima 
fade  evidence  that  the  bank  received  the  amount,  and 
casts  on  it  the  burden  of  8howin[j^  that  the  entry  is  a  mis* 
tnke.^  If,  however,  the  bank  clearly  shows  this,  it  is  no 
longer  bound  by  tbe  entry.*  Nor  is  a  depositor  bound  by 
an  erroneous  entry.^  If  he  can  afterward  prove  a  mis- 
take in  the  entry,  there  is  a  remedy,  as  in  ordinary  cases 
of  mistake;  ^  and  this,  notwithstanding  a  by-law  or  role 
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of  the  bank  reqiiirinp^  payments  made  and  received  to  be 
examined  at  the  time.<<  A  dispute  between  the  depositor 
antl  bank,  as  to  the  correctness  of  the  entry,  raises  a 
question  of  fact  for  the  juryJ  A  depositor  owes  no  duty 
to  a  bank  which  requires  him  to  examine  his  bauk-book 
or  vouchers,  with  a  view  to  the  detection  of  forgeries  of 
his  uame.^  He  has  a  right  to  assume  tliat  the  bank,  be- 
fore paying  his  checks,  will  ascertain  the  genuineness  uf 
his  signature.^ 

1  See  SitlUvau  v.  Lewiston  Inst,  for  Savings,  fi6  Me.  507;  Scboen- 
vaia  r.  Mctrop.  Sav.  Bauk.  57  N.  V.  418;  post,i  22». 

2  Asber  r.  Park  Bauk,  7  Alb.  L.  J.  4:1;  Shaw  v.  Dartuall,  6  Uaru.  «fc 
C.  57;  Duiniuercial  ISauk  r.  KblnU,  1  Macq.  ti4d. 

S   Sbaw  o.  Plctoii.  4  Uarn.  A  C.  715. 

4  ^lerhaiiics'  etc.  1i<ink  r.  Smitb,  19  Johns.  115;  and  see  Go<lin  «. 
BUik  of  Coiuiuonw.  6  Duer,  76. 

5  .Mechanics'  etc.  Bank  v.  Smitb,  19  Johns.  115;  and  see  First  Nat. 
Bauk  V.  Haigbt.  55  111.  1»1. 

6  Met'lLoiiics*  etc.  Bank  v.  Smith,  19  Johns.  115;  and  compare  Galla- 
tin p.  Bradford.  1  Bibb,20»;  Seneca  County  Bank  0.  Lamb,  26  Barb.  596. 

7  Snead  v.  WlllUinis.  9  L.  T.  N.  S.  115. 

8  WeLsser  v.  Denlson,  10  N.  Y.  68. 

9  Welsh  r.  German  American  Bank,  73  N.  T.  424;  Salt  Springs 
Bank  r.  S}Tacuse  Sav.  Inst.  62  Barb.  101;  and  Kee  C  224,  ante.  That  a 
depot<ltur  hiis  a  right  to  inspect  the  l>ooks  of  the  bank  on  proper 
occasions:  xee  Union  Bank  v.  Knapp,  3  Pick  96.  Compare  Hardy  0. 
Veasey,  Law  U.  S  Ex.  107. 

§  228.  Usages  and  customs.  —  Keasonable  and 
established  usages  and  customs  of  banks  enter  into  and 
constitute  a  part  of  contract^  made  with  them,  and  must 
have  due  weight  in  expounding  sucli  contracts;  1  but  tlie 
usage  or  custom  must  be  so  far  known  to  tlfti  party  to  be 
affected  by  it,  as  to  render  it  probable  that  the  contract 
was  made  with  reference  to  it.^  To  give  a  usage  of  a 
bank  the  force  of  law  requires  an  acquiescence  and  noto* 
riety,  from  whicli  an  inference  may  be  drawn  tliat  it  is 
known  to  the  public,  and  especially  to  those  who  do  busi- 
ness at  the  bank.s  Bankiug  usages  will  not  be  judicially 
noticed  by  the  courts,  but  must  be  proved,*^  excepting, 
perhai>s,  the  usage  of  **  banking  hours."  ^  But  the  usage 
of  banks  generally,  or  of  an  individual  bank,  may  be 
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proved  by  parol  testimony;*  and  any  witnessed  who  act- 
uuliy  know  of  the  existence  of  the  usage,  as  a  matter  of 
fact,  are  competent  to  testify  to  it.''  A  single  case,  though 
inMufflcient  to  establish  a  general  usage  of  a  bank,^  is,  if 
known  to  persons  dealing  with  the  bank,  sufficient  notice 
to  them  of  the  existence  of  a  usage  already  established.^ 
But  the  custom  of  a  bank  to  take  notes  signed  by  the 
promisors,  without  a  distinction  thereon  as  to  who  is 
principal  and  who  surety,  will  not  bind  a  surety,  known 
by  the  bank  to  be  such,  after  it  has  extended  the  time  of 
payment  without  the  surety's  consent,  although  the 
lurety  had  knowledge  of  the  custom.i<>  A  by-law  is 
neither  a  u^age,  nor  proof  of  one,^^  and  cannot  affect  the 
rights  or  interest  of  third  persons.  ^^  Hence,  a  by-law  of 
a  bank,  which  provides  that  payments  made  and  received 
must  be  examined  at  the  time,  does  not  prevent  a  party 
dealing  with  tlie  bank  from  afterward  showing  a  mistake 
in  Ills  account.^^  And  a  custom  of  bauks  not  to  correct 
mistakes  in  the  receipt  or  payment  of  money,  uuless  dis- 
covered before  the  party  leaves  the  room,  is  held  to  be 
illegal  and  void.  ^*  So  of  a  custom  to  pay  only  half  of  a  half 
bauk-note.ifi  Xhe  usage  of  the  bank's  notary  is  not  to  be 
deemed  the  usage  of  the  bauk;^<^  and  the  usage  by  a 
bank  teller  to  issue  certiticates  of  deposit  is  not  proof  of 
a  usage  to  certify  checks.^'  The  custom  of  a  bank  is  no 
evidence  to  establish  a  contract  where  an  express  agree- 
ment would  be  necessary ;  IS  but  it  may  be  proved  for  the 
purpose  of  interpreting  the  contract. ^^ 

1  Smith  p.  Wliltlnfir>  12  Mass.  6:  Nelffer  v.  Bank  of  Nashville.  1 
Head.  162:  Curtis  t».  Leavltt,  15  N.  V.  9.  lf»8;  Hartfortl  Bank  u.Sted- 
mau.  3  Conn.  48.9;  Warren  Bank  v.  Suffolk  Bank.  10  Cush.  582. 

2  Pierce  v.  Butler,  14  Mass.  303:  Walls  v.  Bailey,  49  N.  Y.464;  10 
Am.  It.  407;  SIpperly  v.  Stewart,  60  Barb.  62;  Farnier-s'  etc.  Nat.  Bank 
V.  Sprague,  52  N.  Y.  605;  Mills  v.  Bank  of  U.  S.  11  Wheat.  4ai. 

S  Adams  t>.  Otterback,  15  How.  5a9,  545;  and  see  Marine  Bank  oC 
Chlcaj:o  V.  Bushmore,  28  111.  463. 

4  Planters'  Bank  v.  Fanners'  etc.  Bank,  8  Gill  &  J.  449.  Compare 
Citizens'  Bank  v.  Grafflln,  31  Md.  507. 

5  See  Hare  v.  Henty,  10  Com.  B.  N.  S.  65;  Pan  er  v.  Gordon,  7  East, 
;  Salt  6prh]gs  etc.  Bank  v.  Burton.  58  N.  Y.  430. 
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6  Mills  V.  Bank  of  U.  S.  11  Wbeat.  431;  Benner  v.  Bank  of  Colum- 
bia, 9  id.  98i. 

7  Griffin  v.  Rice,  I  Hilt.  184. 

8  Diivall  V.  Farmera'  Dank,  9  Oil!  A  J.  31. 

9  Dorchester  etc.  Bank  v.  New  England  Bank,  1  Cosh.  177. 

10  Lime  Rock  Bank  o.  Mallett,  42  Me.  349. 

11  Plscataqiia  Exchange  Bank  v.  Carter,  20  N.  H.  246;  Central  Bank 
9.  Davb,  l!i  I'lck.  Uli. 

12  3!echanirs'  etc.  Bank  r.  Smith,  19  Johns.  115;  and  see  Samnels  «• 
Central  etc.  Exp.  i'o.  McCahou,  214. 

13  Mechanics*  etc.  Bank  v.  Smith,  19  Johns.  115. 

14  Gallatin  V.  Bradford,  1  Bibb,  209. 

15  Allen  V.  State  Bank,  1  Dev.  &  B.  3. 

18   Bank  of  Alexandria  v.  Deneale,  2  Cranch  C.  C.  488. 

17  Mussey  v.  Eagle  Bank,  9  Mete.  306.   Compare  Mechanics'  Bank  v. 
Butchei-8'  etc.  Bank,  16  N.  Y.  125. 

18  Harper  v.  Calhoun,  8  Miss.  203:  and  see  Marine  Bank  of  Chicairo 
9.  Chandler.  27  111.  525. 

19  Jones  o.  Fales,  4  Mass.  245. 

§  229.  Savings  beUiks.^The  ordinary  functions  of  a 
savings  bank  are  to  receive  deposits  of  money,  invest 
them  for  the  security  of  the  depositors,  and  repay  them 
with  interest.  1  Such  an  institution  is  said  to  be  a  general 
or  public  trustee,  and  as  such,  it  is  subject  to  the  jurisdic- 
tion of  the  courts  over  trusts.^  But  it  is  held  not  to  be  a 
benevolent  or  charitable  society  within  the  meaning  of  a 
statute  relating  to  such  societies.^  It  is  unlawful  for  a  sav- 
vings  bank  to  prosecute  business  as  a  bank  of  discount,^ 
without  being  expressly  empowered  by  statute  to  do  so.^ 
Savings  banks  having  a  capital  stock,  or  which  transast 
any  other  business  than  receiving  deposits,  to  be  loaned  or 
invested  for  the  depositor's  sole  benefit,  may  be  taxed 
under  the  internal  revenue  laws.^  And  the  usual  entry 
of  a  deposit  in  the  pass-book  of  a  depositor,  or  of  a  pay- 
ment to  him,  is  held  to  be  a  certificate  of  deposit,  or  a 
check  or  draft,  and  so  liable  to  a  tax  imposed  by  law  on 
deposits  in  banks.?  A  depositor  in  a  savings  bank  may 
maintain  an  action  against  the  corporation  to  reclaim  his 
deposits.^  And  a  trustee  of  a  savings  bank  is  liable  at 
common  law  to  the  corporation  for  a  misapplication  of 
the  funds  of  the  bank;^  and  a  receiver  can  enforce  sudi 
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liability.!*  If  part  of  the  funds  on  deposit  are  lost,  what 
remain  belong  to  all  the  depositors  proportionately.^  A 
by-law,  assented  to  by  the  depositors,  that  the  pass>hook 
of  each  shall  be  transferable  to  order,  does  not  render 
such  pasA-lKX)k  a  negotiable  instrument,  and  especially 
as  to  third  parties.^'  But  a  certificate  of  deposit  issaed 
by  a  sarings  banlc,  and  payable  to  the  depositor  or  order, 
is  a  negotiable  instrument.^  In  making  payments  to 
persons  who  present  a  depositor's  book,  the  bank  is  re- 
sponsible only  for  the  exercise  of  reasonable  care  and 
diligence ;  ^*  and  if  the  officers  of  tlie  bank,  using  snob 
care  and  diligence,  make  a  payment  upon  presentation 
of  a  book  ))y  one  apparently  in  the  lawful  possession  of 
it,  as  owner,  the  true  depositor  is  bound  by  the  payment.^ 
A  regulation  that,  on  repayment  of  de]x>sit8,  the  pans- 
book  shall  be  produced,  is  not  unreasonable;  ^^  subject, 
however,  to  the  qualification  that  if  the  depositor  makes 
proof  of  the  loss  or  destruction  of  the  book,  he  wiil  bo 
entitled  to  his  money  on  demand. ^^  A  mere  temporary 
suspension  of  payment  by  a  savings  bank  will  not  be 
deemed  an  absolute  cause  of  forfeiture;  ^^  but  it  is  other- 
wise as  to  a  fradulent  suspension  of  payment.  ^^  Man- 
agers of  a  savings  bank  have  no  right  to  profits,  as  such.* 

1  West's  Appeal,  64  Pa.  St.  186;  Bank  for  Sayings  v.  Collector,  t 
Wall.  435;  and  see  lieaver  v.  McOratli,  M  Pa.  St.  479. 

2  flatter  of  Newark  Say.  Inst.  28  M.  J.  £q.  M2. 

S    West'n  Appeal,  64  Pa.  St.  186;  Biierea  v.  Heudenhall,  23  Minn.  92< 
and  see  People  r.  Nelson,  46  N.  Y.  477. 

4  Re  Jaycox,  12  Dlachf .  209;  and  see  Pratt  v.  Short,  79  N.  T.  43*. 

5  See  Pape  v.  Capitol  Bank  of  Topeka,  20  Kan.  440. 

6  Oulton  V.  Say.  Inst.  17  Wall.  109;  and  see  Bank  for  Say!ngi  f* 
Collector.  3  id.  4U5;  Dollar  Say.  Bank  v.  United  States,  19  Id.  237. 

7  Oulton  r.  Say.  Inst.  17  Wall.  109. 

8  Jocbumsenr.  Suffolk  Say.  Bank,  3  Allen.  87;  and  see  Makln  t. 
Say.  Inst.  2 J  Me.  350;  Eaves  v.  People's  Say.  Bjiuk.  27  Oonn.  22tf. 

9  Van  Dyck  v.  McQnade,  67  How.Pr.  63;  andseo  Hun  v.  CaryjSS 
N.  Y.  65. 

10  Van  Dyck  v,  McQuade,  57  How.  Pr.  62. 

1 1  Bunnell  v.  Golliiisyille  Say.  Soc.  38  Conn.  203. 

12  Wltte  V.  Vincenot,43  Cal.  325;  and  see  Stewart  v.  State,  IS  TVX. 
S42. 

13  Fells  Point  Say.  Inst.  v.  Weedon,  18  Md.  320. 
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14  Hftyden  v.  Brooklyn  Bar.  Bank,  15  Abb.  Pr.  N.  S.  297;  Snnivan  v. 
Lewistoa  Inst,  for  Savings,  56  Me.  207. 

15  Snllivan  v.  Lewlston  Inst,  for  Sayinsrs,  56  Me.  507;  Kelly  v.  £ml« 

rnt  etc.  Sav.  Bank,  2  Daly,  227;  Schoenwaid  r.  Metrop.  8av.  Bank,  57 
Y.  418;  Levy  v.  Franklin  Sav.  Bank,  117  Maftfi.  448.  But  compare 
Apptebv  V.  Erie  Conify  Rav.  Bank,  63  N.  Y.  13.  Tbo  gift  of  a  Raviiiffs 
bain  book,  with  an  iucention  to  give  the  <lepo.^itH,  Is  a  valid  gift:  'J  U- 
liagbast  v.  Wheaton.  8  B.  1. 536;  5  Am.  B.  621 ;  Camp's  Appeal.  36  Conn. 
88;  4  Am  R.  39. 

16  Warhus  v.  Bowery  Sav.  Bank,  21  N.  T.  543. 

17  Warhus  v.  Bowery  Sav.  Bank,  21  N.  T.  543.  Compare  Heath  v. 
Sav.  Bank,  46  N.  11.  78;  Levy  v.  Franklin  Sav.  Bank,  117  31atis.  448; 
Wallace  v.  Lowell  Inst,  for  Savings,  7  Oray,  134. 

18  State  V.  La.  Sav.  Co.  12  La.  An.  56S. 

19  SUte  V.  La.  Sav.  Co.  12  La.  An.  568. 

20  Huntington  v.  Sav.  Bank,  06  U.  S.  388.  Compare  Sav.  Bank  v. 
New  London,  20  Conn.  1 1 1. 

§  230.  Creation  of  national  banks.— Congress  may 
by  appropriate  legislation  establish  a  national  currency;  ^ 
and  to  this  end  the  creation  of  the  national  banking 
associations  is  authorized  under  the  National  Banking 
Law.^  Tlie  states  cannot  exercise  control  over  banks 
created  under  this  law,  nor  in  any  way  affect  their  opera- 
tion, except  to  the  extent  that  Congress  may  see  proper  to 
permit;'  and  a  state  law  which  forbids  the  establishment 
of  banking  companies,  without  legislative  authority,  has  no 
application  to  national  banks  created  by  act  of  Congress.* 
So  a  bank  existing  under  a  special  or  a  general  state  law 
may  become  a  national  banking  association,  under  the 
provisions  of  tlie  National  Banking  Act,^  without  assent 
or  jiermisslon  from  the  state;  ^  and  the  state  cannot 
afterward  continue  to  exact  a  bonus  imposed  by  the  char- 
ter granted  to  the  bank  by  the  state  legislature,  for  tlie 
exercise  of  the  franchise.'^  A  national  banking  associa- 
tion may  be  formed  by  any  number  of  persons  not  less 
than  five.^  They  must  enter  into  articles  of  association 
to  be  signed  by  them,  and  filed  in  the  office  of  the  comp- 
troller of  the  currency;  ^  and  the  certilicate  of  the  comp- 
troller is  conclusive  as  to  the  validity  of  the  organization 
of  such  corporation.^^ 

1  Veasie  Bank  v.  Fenno,  8  Wall.  633;  Thomp.  Nat.  R'k  Cai.  22;  and 
tee  OsiK>ra  v.  Bank  of  U.  8. 9  Wlieat.  7J8:  First  Nat.  Bank  v.  Lamb,  57 
Barli.429. 

Boons  Cobf.— ••• 
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t  Yeaile  Bank  v.  Fenno.  8  WaU.  533;  U.  8.  Rer.  Stat.  SS  SlSS-SStt. 

I  Fanners*  etc.  Xat.  Bank  9.  Dearing,  91  U.  8. 29;  Khoner  v.  First 
Kat.  Bank.  U  Hun.  130. 

4   Stetson  v.  City  of  Bangor,  66  He.  274;  Thomp.  Nat.  B^c  Gas.  SOU, 

6  See  n.  8.  Rev.  Stat  IS  61M,  5155;  State  v.  Phcenlx  Bank,  34  Coiin, 
206;  Lockwood  v.  Hecb.  Mat.  Bank,  9  R.  1. 308. 

•   €^<iey  V.  Oalll,  94  U.  S.  673;  Thomp.  Nat.  BHc  Cas.  142. 

7  State  V.  Nat.  Bank,  33  Md.  75. 

8  U.  8.  Bey.  Stat.  S  5183. 

9  See  U.  S.  Bev.  Stat.  iS  5133^135.  Compare  Barrows  v.  Smith,  18 
N.Y.560. 

10  Casej  V.  Oalll,  94  U.  8.  673:  Thomp.  Nat.  B'k  Can.  143;  and  see 
Tapley  V.Martin,  116  Mass.  275;  Thomp.  Nat.  B'k  Cas.  611;  Thatcher  v. 
West  Biyer  Nat.  Bank.  19  Mich.  196. 

g  231.  Powers  of  national  banks.— From  the  date 
of  tbe  execation  of  its  organization  certificate,  a  national 
banking  association  becomes  a  body  corporate,  and  as 
snch,  it  has  power  to  adopt  and  use  a  corporate  seal;  to 
have  saccession  for  the  period  of  twenty  years,  unless 
sooner  dissolved;  to  make  contracts;  to  sae  and  be  sued; 
to  elect  or  appoint  directors,  and  by  its  board  of  direct- 
ors to  appoint  a  president  and  other  officers;  to  prescribe 
by-laws;  and  to  exercise  all  such  incidental  powers  as 
shall  be  necessary  to  carry  on  the  business  of  banking.^ 
It  may  buy  the  check  of  an  individual  drawn  on  another 
bank,  whether  payable  to  bearer  or  order;  ^  and  is  au- 
thorized to  purchase,  at  a  discount,  notes  and  bills  of 
third  persons  which  are  perfect  and  available  in  the 
bands  of  the  borrower,  as  well  as  the  borrower's  own 
paper.s  And,  although  national  banks  are  impliedly  pro- 
hibited from  dealing  in  stocks,*  they  may  take  stock  in 
payment  or  compromise  of  a  doubtful  debt,  if  done  in 
good  faith,  and  with  a  view  to  convert  the  stock  into 
money  ;^  and  may  take  stock  and  bonds  as  collateral 
security  for  a  loan.*  In  the  latter  case,  the  bank  assumes 
the  position  of  an  ordinary  bailee.^  But  the  taking  of 
special  deposits,  to  keep  merely  for  the  accommodation 
of  the  depositor,  is  not  within  the  authority  of  national 
banks;  8  and  the  executive  and  ministerial  officers  of 
such  a  bank  cannot  bind  the  corporation  by  contract  for 
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sach  a  bailment.^  A  national  bank  cannot  acquire  a  lien 
on  its  own  stock  held  by  i)ersons  who  are  its  debtors ;  ^^ 
and  a  by-law  which  attempts  to  create  such  a  lien  is  in- 
valid.ii  Such  a  bank  has  power  to  purchase,  hold,  and 
convey  real  estate  for  certain  purposes,  i-  It  may  take 
real  estate  security  for  a  previous  loan,  is  but  not  for  a 
debt  concurrently  created,  or  for  future  advances.!*  It 
may  hold  real  estate  actually  purchased  for  security  of  a 
previous  debt,  although  in  excess  thereof. is  But  cannot 
**  hold  the  possession  of  any  real  estate  under  mortgage, 
or  the  title  and  possession  of  any  real  estate  purchased  to 
secure  any  debts  due  to  it,  for  a  longer  period  than  five 
years."  ^^  A  national  bank  may  take  chattels, ^^  or  a 
mortgage  of  chattels,  as  security  for  a  preexisting  debt ;  is 
and  may  sell  any  immovable  it  owns,  and  reserve  a  mort« 
gage  and  vendor's  privilege  on  it.^^ 

1  U.  S.  Rev.  Stat.  S  5136;  and  see  Shinkle  v.  First  Nat.  Bank,  22 
Ohio  St.  516;  Shoemaker  v.  Nat.  Mec]i.Bauk,  2  Abb.  U.  S.  41U;  People's 
Baak  v.  Nat.  Bauk,  lul  U.  S.  1»1. 

2  First  Nat.  Baiik  of  Rochester  v.  Harris,  108  Mass.  514. 

8  Smith  V.  Exchange  Bank  of  Flttsbure,  26  Ohio  St.  141 ;  but  see 
Farmers'  etc.  Bank  v.  Baldwin,  23  Minn.  198;  First  Nat.  Bank  r.  Pier- 
son,  16  Alb.  L.  J.  319;  Thomp.  Nat.  Bank  Cas.  637;  24  Minn.  140;  31  Am. 
B.  S41. 

4  First  Nat.  Bank  «.  First  Nat.  Ex.  Bank,  93  U.  S.  122;  and  see 
Wackier  v.  First  Nat.  Bank,  43  Md.  561;  First  Nat.  Bank  v.  Nat.  Ex. 
Bank.  89  id.  600.  Compare  Van  Leuven  v.  First  Nat.  Bank,  54  N.  Y.  671 ; 
Thomp.  Nat.  Bank  Cas.  724. 

5  First  Nat.  Bank  v.  Nat.  Ex.  Bank,  93  U.  S.  122. 

6  Canfleld  v.  State  Nat.  Bank,  Thomp.  Nat.  Bank  Cas.  313;  i 
Northw.  Rep.  173;  Third  Nat.  Bank  v.  Boyd,  44  Md.  47;  Shoemaker  v. 
Nat.  Mech.  Bank,  2  Abb.  U.  S.  416. 

7  Third  Nat.  Bank  ♦'.Boyd,  44  Md.  47;  Dearborn  v.  Union  Nat. 
Bank.  61  Me.  Sbt^;  and  compare  De  Haven  v.  Kensington  Nat.  bank,  81 
Fa.  >t.  95;  Thomp.  Nat.  Bauk  Cas.  883. 

8  Wiley  V.  First  Nat.  Bank.  47  Vt.  546;  Thomp.  Nat.  Bank  Cas.  905; 
Irat  see  Pattison  v.  Syracuse  Nat.  Bauk,  17  Hun,  419;  S.  C.  80  N.  Y.  82; 
Lancaster  Nat.  Bank  v.  Smith,  62  Pa.  St.  43. 

9  First  Nat.  Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  278;  Wiley  r.  First 
Nat.  Bank.  47  Vt.  546;  but  compare  First  Nat.  Bank  v.  Graham,  7i)  Pa. 
St.  106;  White  r.  Coiunioiiw.  N.«t.  Bank,  4  Brewst.  234;  Chaitahoochee 
Nat.  Bank  v.  Schley.  5S  Ga.  369:  Leach  r.  Hale.  31  Iowa.  60;  Kay  v. 
Bank  of  Ky.  lu  Busli,  344;  Cutting  v.  Marlon,  6  Abb.  N.  C.  388;  57  How. 
Pr.  56. 

10  Bnllard  r.  Bank,  18  Wall.  589;  Bank  v.  Lanier,  11  id.  369:  Conklin 
V.  Second  Nat.. Bank,  45  N.  Y.  655.  Compare  Young  v.  Yough,  23  N.  J. 
£q.  825;  Be  Bunkersou,  4  Blss.  237. 
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11   EraoflTllle  Nat  Bank  v.  Metrop.  Nat  Bank.  8  Bias.  sai. 

U    U.  8.  Bev.  Stat.  S  6137. 

13  Wooilsv.  Pcoplo's  Nat.  Bank,  83  Pa.  St.  iS?;  Merch.  Nat.  Bonk  v. 
Mean,  TUomp.  Nat.  Bank  Cas.  353;  Omn  p.  Nat.  Baolc,  !(>  Kan.  341. 

11  Allen  0.  First  Nat  Bank,  23  Ohio  St.  17;  Matthews  v.  Sklnker,  G2 
Mil.  32);  Kansa'i  Valley  Nat.  Bonk  v.  Bowcll,  2  Dill,  371;  Crocker  v. 
Wtiltney,  tl  N.  Y.  Itii.  But  It  U  now  determined  that  a  mortsage  so 
ta.»eu  ij  not  void,  but  may  be  enforced,  tho  penalty  for  violation  of  the 
statute  bcinqr  ouforceablo  only  by  the  government  by  a  revocati(xi  of 
the  bank'd  charier:  Union  Nat.  Bank  r.  Matthews,  98  U.  S.  UJI ;  revers- 
ing' Miithow  V.  Sklnker,  i*J  Mo.  SJ);  National  Bank  «.  Whitney,  103 
V.  H.  »J;  First  Nat.  Dank  r.  Elmoro,  52  Iowa,  Mi:  Wroten  v.  Armat,  31 
Oratt  2. J;  Tiiornion  r.  Nat.  i:xcbaii[j;e  Bank.  71  Mo.  221. 

i:i    Upton  r.  Nat.  Bank,  liO  Mass.  163. 

Hi    U.S.  Bo  V.Stat,  ii  5137. 

1 7  Plttsbur;;  etc.  Works  v.  »tate  Nat.  B'k,  Thomp.  Nat.  Bank.  Gas. 31S. 

18  SiiafEord  v.  Flrit  Nat.  Bank.  S7  Iowa,  181. 

19  New  Orleans  Nat  Bank  v.  Baymond,  29  La.  An.  355. 

§  232.  Iilabilities  of  national  banks.— Whether  or 
not  national  banks  have  power  to  take  Rpecial  deposits 
for  safe  keepinp^.^  they  are  not  liable  for  a  loss  of  them 
unless  they  have  been  ^ailty  of  gross  nen^ligence.^  If  the 
owner  of  merchandise  intrusts  it  to  the  bank  for  ship- 
ment au<l  sale,  the  bank  is  liable  to  liim  for  tiie proceeds,  al- 
though  it  is  not  within  the  general  powers  of  national  banks 
to  sell  produce  on  commission.''  So  if  a  national  bank 
engages  to  hold  a  deposit  as  collateral  security  for  the 
faithful  performance  of  a  contract  by  the  depositor  with 
a  third  person,  such  third  person  may  recover  against  the 
bank  for  the  depositor's  non-performance.^  When  a 
state  bank  reorganizes  as  a  national  bank,  under  the 
National  Banking  Law,  it  does  not  relieve  Itself  from  any 
former  liabilities  by  the  change.^  And  where  a  state 
bank  was  robbed,  and  the  cashier  offered  a  reward  for  the 
detection  of  the  thieves,  and  the  bank  afterward  became 
a  national  bank,  suit  against  it  for  the  reward  was  sus- 
tained. ^  National  banks  constitute  no  part  of  the  gov- 
ernment, and  the  fact  that  the  comptroller  of  the  currency 
has  supervisory  powers  over  them  does  not  involve  the 
federal  government  in  any  liability  for  their  acts.^  An 
undertaking  by  an  individual  touching  the  organization 
of  a  national  bank  is  not  binding  on  the  bank  in  its  cor- 
porate capacity,  unless  it  in  some  way  adopts  the  con- 
tract, after  organization.^ 
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1  See  §231,  ante;  Wiley  v.  First  Nat.  Bank.  47  Tt  546;  FatUaon  ». 
Byracose  Nat.  Bauk,  80  N.  T.  82. 

3  Ghattalioocliee  Nat.  Bank  v.  Scbley,  88  Ga.  369;  De  Haven  v. 
KensliiRtou  Nat.  Bank,  81  Pa.  St.  S5;  Smith  r.  First  Nat.  Bank,  99  Mass. 
ttUo:  Fattisuii  r.  Syracuse  Nat.  Bank,  17  Hun,  ih)i  Fattlsou  v.  Nyracuse 
Nat.  Bank,  22  Ali>.  L.  J.  50(i;  First  Nat.  Bank  r.  Graham,  100  U.  S.  699; 
Afl'g  S.  0. 79  Pa.  St.  lOo;  21  Am.  R.  49. 

-    8   Fin^t  Nat.  Bank  r.  Priest,  50  lU.  321 ;  and  see  German  Nat.  Bank 
«<  Meadowcroft,  95  id.  124;  'M  Am.  li.  137. 

4  Bushnell  v.  Cliautauuua  Co.  Nat.  Bank,  10  Hun,  378;  and  see 
Yerkesv  N;it.  Bank.urtN.  T.  383;  25  Am.  K.  208.  But  compare  First' 
Nat.  Bank  «.  Citizen's  Bank.  21  Int.  Rev.  Rec.  382. 

ft  GoUcy  r.  National  Bank,  43  Mo.  140;  2  Am.  R.  489;  Thorp  v. 
Wegeforth,  66  P:i.  St.  82;  and  see  Maynard  o.  Bank,7  Piiila.  6. 

6  Kclscy  V,  Nat.  Bank  of  Crawford,  6.9  Fa.  St.  426;  Tbomp.  Nat. 
Ban!:  Can.  lii. 

7  Branch  v.  United  States,  12  Ct.  of  CI.  281.  Compare  National 
Bank  e.  Coinmonw.  9  AYali.  353. 

8  McDonough  v.  First  Nat.  Bank,  34  Tex.  309. 

§  233.  Taxation.  —  The  provision  of  the  National 
Banking  Act,^  relative  to  tbe  taxation  of  national  banks, 
does  not  curtail  tlie  power  of  the  state  legislatures  to  ex« 
eiupt  certain  kinds  of  property  from  taxation.'-*  The 
intention  of  ilie  provision  Is  to  prevent  uufriemlly  dis- 
crimination against  national  banks.'  In  general,  the 
capital  of  a  bank  is  liable  to  taxation,  uuless  specially 
exempted. ^  But  Congrtsss  has  limited  the  states  to  taxa- 
tion upon  the  shares  in  national  banks,  as  distinguished 
from  taxation  of  the  banks,  eo  noTnitie,  upon  their  prop* 
erty  or  capital.'^  The  shareholders  in  such  a  bank  may 
be  taxe«l  by  the  states  on  stock  or  shares  held  by  them, 
although  all  the  capital  of  the  bank  be  invested  in  federal 
securities;  0  provided  the  taxation  does  not  exceed  the 
rate  imposed  upon  the  shares  of  state  banks  where  the 
national  bank  is  located.'  Every  state  within  which  a 
national  bank  is  located  has  jurisdiction,  for  tlie  purposes 
of  taxation,  of  all  the  shareholders  of  the  bank,  whethrT 
resident  or  non-resident. ^  And  the  tax  must  be  levied  at 
the  place  where  the  bank  is  located,  without  respect  to 
the  domicile  of  the  shareholders.^  A  state  may  lawfully 
enact  that  the  tax  upon  shares  of  a  national  bank  shall 
be  paid  by  the  bank;  ^^  in  which  case,  the  tax  may  be  en- 
forced by  suit  or  by  distress  against  the  property  of  the 
bank,  u     Bat  in  the  absence  of  such  enactment^  thd 
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collector  has  no  aathority  to  enforce  collection  against 
the  property  of  the  bank,  or  of  the  shareholders,  ex- 
cept that  of  the  delinquent.^  And  the  jHsrsonal  prop- 
erty of  a  national  bank,  such  as  safes,  office  furniture, 
etc.,  is  not  subject  to  taxation  by  the  state. ^^  A  state 
statute  which  permits  any  debtor,  assessed  upon  per- 
sonal property,  to  deduct  tlie  amount  of  his  debts  from 
the  valuation  of  all  his  personal  property,  including 
money  capital,  except  bank  shareSii**  is  unconstitutional 
and  invalid  as  to  national  bank  shares,  ^^  and  affords  no 
authority  for  making  any  assessment  upon  such  shares.^^ 
Such  a  statute  is  invalid,  inasmuch  as  it  operates  to  tax 
shares  in  national  banks  at  a  higher  rate  than  other  mon- 
eyed capital. ^7  Without  authority  conferred  by  a  statute 
of  the  state,  officers  of  a  municipal  corporation  have  no 
power  to  levy  a  tax  on  shares  of  stock  in  a  national  bank.i8 
And  it  has  been  held  that  the  circulating  notes  of  a  na- 
tional bank  are  not  liable  to  state  taxation.  ^>  A  national 
bank  holds  a  trust  relation  to  the  body  of  stockholders,'^ 
and  it  may  maintain  a  suit  in  equity  to  restrain  the  en- 
forcement of  an  illegal  tax  upon  its  shares.^^  In  order  to 
determine  the  taxable  value  of  shares  of  national  banks, 
a  state  may  authorize  their  appraisement  at  their  current 
market  value,  at  the  place  where  the  bank  is  located.^ 

1  See  U.  S.  Rev.  Stat.  S  9219. 

2  Adams  v.Nashyille,  95  U.  S.  19:  Thomp.Nat.  Bank  Gas.  148;  16 
Alb.  L.  J.  416. 

3  Arlams  «.  Nashville,  95  U.  S.  19;  and  see  People  v,  Comm'rs,  4 
"Wall.  244;  City  of  Blchmond  0.  Scott,  48  Ind.  568;  Frazer  v.  Siebern,  16 
Ohio  St.  614. 

4  New  Orleans  v.  People's  Bank,  27  La.  An.  646. 

5  St.  Louis  Nat.  Bank  v.  Papln,  Thoinp.  Nat.  Bank  Cas.  S26.  Com- 
pare Frederick  County  v.  Frederick  Farmers'  etc.  Bank,  48  Md.  117; 
Collins  V.  Chicago,  4  Blss.  472;  Nat.  Com.  Bank  etc.  v.  Mayor  etc.  63 
Ala.  284:  34  Am.  U.  15;  Sumter  County  v.  Nat.  Bank,  62  A&.  464;  34 
Am.  K.  30. 

6  National  Bank  v.  Commonw.  9  Wall.  353. 

7  National  Bank  v.  Commonw.  9  Wall.  353;  and  see  Stetson  v.  Baa» 

gor,  56  Me.  274;  Collins  v.  Chlcafi^o,  4  Biss.  472;  People  v.  Weaver,  100  U. 
.539. 

8  Tappan  v.  Merch.  Nat.  Bank,  19  Wall.  490. 

9  Baker  9.  First  Nat.  Bank,  67  lU.  297;  Union  Nat.  Bank  9.  Chleago» 
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t  RIm.  R3.   Compnre  Flint  v.  Boston,  99  Mass,  141 ;  First  Nat.  Bank  v. 
8mlth,  65  ni.  44;  Kyle  v.  Uayor  etc.  75  No.  Car.  445. 

10  First  Nat.  Bauk  v.  Douglas  County,  3  Dill.  330. 

11  First  Nat.  Bank  v.  Douglas  County,  3  DIU.  330. 

13   N.it.  Bank  r.  Elmlra,  61  N.  Y.  4<):  Hershlre  c.  First  Nat  Bank,  3S 
Iowa,  27 J;  First  Nat.  Bauk  v.  MereUith,  44  Mo.  50U. 

13  Nut.  State  Bank  v.  Young.  35  Iowa,  311. 

14  see  Laws  of  N.  Y.  \96S,  ch.  761 ;  People  «.  Dolan,  36  N.  Y.  59;  Peo» 
pie  V.  Comiu'rs  ew..  Hi)  Id.  91. 

15  People  r.  Weaver,  100  U.  s.  539;  Browne's  Nat.  Bank  Gas.  57; 
Nat.  Ex.  Ituuk  v.  Hills,  2J  Alb.  L.  J.  451. 

16  Nat.  Ex.  Rank  v.  HlUs,  23  Alb.  L.  J.  451. 

17  People  r.  Weaver.  100  U.  S.  539;  Browne's  Nat.  Bank  Cas. 57:  and 
Frazer  v.  siebcru,  IB  Ohio  Nt.  til4. 


18  Stetson  v.  Bangor,  5(i  Mo.  274 :  and  see  Craft  v.  Tuttle,  27  Ind.  ai2; 
Nat.  Bank  v.  Mayor  etc.  8  Helsk.  814;  Mayor  etc.  v.  Macon  Nat.  Bank. 
69Ga».648. 

19  Home  r.  Green ,  52  Miss.  452.  But  compare  Comm'rs  v.  Elston,  S2 
Ind.  27;  Lily  v.  Comm'rs  etc.  69  No.  Car.  300. 

20  Cnramlngs  v.  Nat.  Bank,  101  U.  S.  153, 1.97. 

21  Nnt.  Ex.  B:mk  v.  Hills,  22  Alb.  L.  J.  451;  City  Nat.  Bank  v.  Pa> 
ducah,  Thoinp.  N:it.  Bank  Cas.  300;  5  Cent.  L.  J.  347.  See  Fii'st  Nat. 
Bank  v.  Hershlre,  31  Iowa,  18. 

23  People  c.  Comm'rs  etc.  94  U.  S.  415;  Hepburn  v.  School  Direct* 
ors,  2:1  WalL  i60;  City  of  Blcbmond  v.  Scott,  48  Ind.  568. 

§  234.  Citizenship. — A  national  bank  is  to  be  regard- 
ed as  located  in  the  place  specified  in  its  certificate  of 
organization,!  and  is  a  citizen  of  the  state  wherein  it  is 
located.^  It  may,  therefore,  Insist  upon  the  removal  of 
a  suit  on  its  behalf,  from  a  state  to  a  federal  court.' 
Srate  courts  have  jurisdiction  of  suits  brought  by  a  na- 
ti<mal  bank;<  and  it  maybe  sued  in  the  courts  of  the 
state  in  which  it  is  located.^  And  it  has  been  held,  that 
an  action  will  lie  against  such  bank  only  in  the  city  or 
county  in  which  the  bank  is  located.^  Other  decisions, 
however,  hold  that  national  banks  doing  business  in  one 
state  may  be  sued  in  the  courts  of  another  state. ?  A 
national  bank  was  held  to  be  a  foreign  corporation  with- 
in a  statute  requiring  corporations  created  by  "the  laws 
of  any  other  state  or  country  "  to  give  security  for  costs.^ 

1  Manuf.  Nat.  Bank  v.  Baark.  2  Abb.  U.  s.  22*2;  R  Blatchf.  137. 

2  Davis  o.  Couk,  n  Nev.  r>4.  Compare  Main  v.  Second  Nat.  Bank,  6 
Blss.  20;  Nat.  Park  Bauk  v.  Nichols,  4  Id.  315. 

8  Davis  e.  Cook,  9  Nev.  134 ;  Chatliam  Bank  v.  Merch.  Nat.  Bank.  4 
Thorny.  A  C.  1M>. 
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4  FlntIVat.Bank9.Hubbftr(1.49Yt.l. 

5  Adams  v.  I>anniii,29  La.  An.  SIS:  and  see  Ordway  v.  Cent.  Nab 
Bank,  Tbomp.  Nat.  Bank  Cas.  5dM;  4V  Hd.  217;  28  Am.  U.  45ft. 

6  Crorkpr  v.  liarine  Nat.  Bank.  101  Mass.  240;  and  see  Cadle  t. 
Tracy,  11  Blatchf.  lul;  Bank  of  Bethel  v.  Palic  uolquo  Baiik,  14  WaU. 
M;  Cbesapeake  Bank  v.  First  Nat.  Bank,  40  Md.  26.4. 

7  Cooke  V.  State  Nat.  Bank.  62  N.  T.  06;  3  Abb.  Pr.  N.  8. 339;  Rob- 
inson r.  Nat.  Bank  etc  81  N.  Y.  885;  and  see  Adams  v.  Daunls,  29  La. 
An.tl6. 

8  Nat.  Park  Bank  v.  Oonst,  I  Abb.  N.  C.  293. 

§  235.  Interest  on  loans.— National  banks  may 
charge  the  rate  of  interest  Axed  by  state  laws  for  lenden 
generally,^  and  may  take  a  higher  rate,  if  state  banks  of 
issue  are  permitted  by  the  law8  of  the  state  to  reserve 
more.3  If  no  rate  of  interest  is  define<l  by  tlie  laws  of  the 
state  wlierein  the  national  bank  is  located,  seven  per 
cent  is  allowed  to  be  charged.'  And  this  rule  applies  to 
loans  made  by  national  banks  to  corporations  where  the 
statute  laws  of  the  state  expressly  forbids  a  corporation 
to  interpose  the  defense  of  usury.^  Where,  by  the  stiitute 
law  of  a  state,  parties  are  allowed  to  contract  for  a  usu- 
rious rate  of  inr«refit,  evidenced  by  a  memorandum  in 
writing,  signed  by  the  party  to  be  charged,  a  n  itional 
bank  located  in  the  state  may  discount  notes,  charging 
usurious  interest  in  advance,  without  other  memorandum 
than  the  notes.^  But  a  national  bank  is  not  justified  in 
taking  the  rate  of  interest  allowed  by  special  statutes  uf 
a  state,  to  a  few  banks  of  issue,  where  such  rate  is  higlier 
than  that  allowed  to  banks  of  issue  generally.  ^  The  ouiy 
penalty  incurred  by  national  banks  for  taking  excessive 
Interest,  is  that  imposed  by  the  National  Banking  Act;^ 
namely,  the  forfeiture  of  the  entire  interest  which  tlie 
note,  bill,  or  other  evidence  of  debt  carries  with  it.  or 
which  has  been  agreed  to  be  paid  thereou,^  and  liability 
to  action  to  recover  back  double  the  amount  of  interest 
paid.^  The  penalty  is  not  llmite<l  to  cases  where  tlie 
note,  etc.,  upon  its  face,  carries  interest  with  it;  i"  but 
the  moment  usurious  interest  is  *' taken,  received,  or 
charged,"  the  forfeiture  is  established.  ^^  And  any  party 
to  the  transaction  may  avail  himself  of  it,  if  payment  is 
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Boaght  to  be  enforced  against  hlm.^s  And  in  an  action 
by  a  national  bank,  on  paper  discoanted  by  it,  the  de* 
fendant  may  set  off  the  amount  of  uRurious  discounts  on 
other  transactions.!'  In  giving  penalty  of  twice  the 
amount  of  interest  paid,  the  usurious  interest  only  is 
doubled,  and  not  the  amount  of  the  entire  interest.  ^^ 
The  action  to  recover  the  penalty  must  be  commenced 
within  two  years  from  the  time  the  usurious  transaction 
occurred;  ^^  and  where  the  two  years  have  elapsed,  the 
right  to  offset  the  nsurioift  interest  against  any  claim  of 
the  bank  is  also  barred.^^  But  it  lias  been  held  that  the 
Qsuriousness  of  the  transaction  is  not  determined,  and 
the  two  years  do  not  begin  to  run,  until  the  principal  has 
been  paid,  or  a  judgment  entered  for  the  full  amount 
thereof.  ^7  A  strife  court  has  jurisdiction  of  an  action 
against  a  national  bank  to  recover  the  penalty  for  exact- 
ing unlawful  interest. ^s  But  the  courts  of  one  state  have 
no  jurisdiction  of  such  an  action  against  a  national  bank 
located  in  another  state.  ^^  It  lias  been  held  that  the 
remedy  by  "forfeiture  of  the  entire  interest,"  for  exact- 
ing  unlawful  interest,  can  only  be  had  by  way  of  defense 
to  an  action  on  the  note,  or  to  recover  the  loan,  and  no. 
action  lies  for  it.^  But  where  illegal  interest  has  been 
paid,  it  cannot  be  set  up  by  way  of  counter-claim,  or  set- 
off, that  the  bank  knowingly  took  a  greater  rate  of  inter- 
eat  than  that  allowed  by  law,  and  the  proper  remedy  in 
such  case  is  an  action  of  debt  to  recover  back  twice  the 
amount.^ 

1    Tiffany  v.  Nat.  Bank  of  Mo.  18  Wall.  409.    Compare  Shuuk  v. 
First  Nat.  Bank,  22  Ohio  St.  608. 

3  Tiffany  v.  Nat.  Bank  of  Mo.  18  Wall.  409:  and  see  Johnson  v.  Nat. 
Bank  of  GlovenviUe.  74  N.  Y.  329. 

t   U.  S.  Key.  Stat.  S  5m. 

4  In  re  Wild,  1 1  Blatchf .  243.  Compare  Rosa  v.  Batterfleld,  S3  N.  T. 
eeS;  First  Nat.  Bank  v.  Lamb,  50  id.  95. 

6   Newell  9.  Nat.  Bank  of  Somerset,  12  Bush.  57.   Compare  Wiley 
9*  Starbuck,  44  Ind.  '298. 

6  Dmican  v.  First  Nat.  Bank,  Thomp.  Nat.  Bank  Cas.  360;  11  Bank. 
Mag.  787. 

7  Bee  U.  S.  Rev.  Ktat.  S  6198;  Farmers'  etc.  Nat.  Bank  «.  Dearlnff. 
$1 CJ.  8. 29:  Wiley  «.  Starbuck.  44  lud.  298. 
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8  U.  8.  Ber.  Stat.  S  51M.   See  Nat.  Bank  v.  Lewis,  81 N.  T.  U. 

8  U.  8.  Key.  Stat.  S  61 W:  Nat.  Ex.  Bank  «.  Moore.  2  Bond,  170.  No 
loM  of  the  entire  debt  is  incnrred  by  the  bank,  as  n  penalty  or  otiier^ 
wiM,  by  reason  of  the  provisions  ox  the  usury  law  of  a  state:  Farm* 
era'  etc.  Nat.  bank  v.  Dearlng,  91  U.  8. 29;  and  see  First  Nat.  Bank  v. 
Oarrughouae.  22  Ohio  St.  iTri;  WUey  v.  Starburk.  44  Ind.  298;  Mer^ 
ehants^f  tc.  Nat.  Hank  r.  Myers,  74  No.  Car.  514;  Cheek  v.  Mercta.  Nat. 
Bank.  10  Helsk.  6ld;  Davis  v.  Randall,  US  Mass.  JM7:  Hlntermister  v. 
First  Nat.  Bank,  64  N.  Y.  212;  overralUisr  First  Nat.  Bank  r.  Laiub,  SO 
Id.  M.  And  a  bill  In  equity  will  not  lie  to  recover  usury  from  a  ua- 
tion:U  batik:  Hani  bright  v.  Nat.  Bank,  3  Lea,  (Teuu.)  40;  31  Am.  B.  629; 
Baruet  v.  Nat.  Bauk7>*8  U.  S.  6U. 

10  National  Bank  v.  Lewis,  75  N.  Y.  516. 

11  National  Bank  v.  Lewis,  75  N.  Y.  516. 

13  See  Smith  v.  Exchange  Bank  of  Mttsbnrir,  26  Ohio  St.  141;  Bank 
of  Cadiz  V.  ^lemmons,  34  Id.  142;  32  Am.  R.  3.»4;  Uintormlster  r.  First 
Nat.  Bank,  64  N.  Y.  212;  Nat  Bank  r.  Lewis.  75  id.  5i6. 

13  Lucas  9.  Government  Nat.  Bank,  78  Pa.  St.  228.  Compare  Over* 
holt  V.  National  Bank,  82  Id.  490. 

14  Hlntermister  v.  First  Kat.  Bank,  64  N.  Y.  212;  Brown  v.  Second 
Nat.  Bank,  72  Pa.  bt.  209.  But  see  contra^  Crocker  v.  First  Nat.  Bank, 
Thomp.  Nat.  Bank  Cas.  317:  National  Bank  v.  Davis,  id.  a50;  G  Cent.  L. 
J.  106.  The  taint  of  usury  follows  through  a  series  of  renewal  notes, 
and  the  bank  forfeits  ali  the  Interest  paid  on  the  wliole  series:  Cake 
9.  Lebanon  First  Nat.  Bank,  86  Fa.  St.  303;  and  see  Bank  of  Cadis  v. 
Slemmons,  34  Ohio  St.  142;  32  Am.  U.  364. 

15  U.  S.  Rev.  SUt.  S  5198. 

16  National  State  Bank  v.  Boylan,  2  Abb.  N.  C.  216;  Rhinkle  v.  First 
Nat.  Bank,  22  Ohio  St.  516;  HIsby  v.  First  Nat.  Bank,  26  id.  75;  and 
see  Overliolt  v.  National  Bank.  82  Pa.  St.  20»;  Onlway  v.  Cent.  Nat. 
Bank,  Tlionip.  Nat.  Bank  Cas.  559;  47  Md.  217.  But  compare  Pickett 
e.  Merch.  Nat.  Bank,  32  Ark.  346. 

17  Duncan  v.  First  Nat.  Bank,  Thomp.  Nat.  Bank  Cas.  360;  11  Bank. 
Mak.  787. 

18  Bletz  V.  Columbia  Nat.  Bank,  87  Pa.  St.  87;  SO  Am.  R.  343;  Ord« 
way  9.  Cent.  Nat.  Bank,  47  Md.  217;  28  Am.  B.  455;  Thomp.  Nat.  Bank 
Cas.  550;  Dow  c.  Ivasburgh  Nat.  Bank,  50  Vt.  112:  28  Am.  B.  an.  But 
see  Newell  o.  Nat.  Bank  of  Somerset,  12  Bush,  57;  State  v.  TuUer,  34 
Conn.  280. 

19  Missouri  Rlv.  Tel.  Co.  «.  First  Nat.  Bank,  74  Rl.  217;  and  see 
S  234,  tmte.    But  compare  Cooke  v.  State  Nat.  Bank,  52  N.  Y.  96. 

20  Brown  v.  Second  Nat.  Bank,  72  Pa.  St.  209. 

2 1  Hlntermister  v.  First  Nat.  Bank,  64  N.  Y.  212 ;  Nat.  Bank  v.  Lewis, 
81  id.  15:  Barnet  v.  Nat.  Bank,  98  U.  8.  655.  Compare  Nat.  Bank  v. 
Lewis,  75  N.  Y.  516. 

§  236.  Acts  ultra  vires.— It  is  held  to  be  ultra  virei 
of  a  national  bank  to  take  special  deposits  to  bold  merely 
for  the  accommodation  of  the  depositor;  ^  or  to  buy  prom- 
issory notes  for  speculation ;  ^  or  to  deal  in  stocks;  >  or  sell 
bonds  of  railroad  companies  on  commission ;  ^  or  to  take 
a  mortgage  upon  real  estate  to  secure  future  advances;'^ 
or,  it  seems,  to  loan  its  credit  and  become  an  acconunoda- 
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tion  indoner  of  a  pTomissory  note.<^  But  loans  made  by 
a  national  bank  to  any  person,  in  excess  of  one-tenth  part 
of  its  capital  stock,  are  not  yoid;^  and  in  an  action  to 
recover  such  loans,  the  defendant  cannot  interpose  the 
defense  that  they  were  in  violation  of  the  National  Bank- 
ing Act.s  80  if  a  national  bank  enters  into  a  contract 
which  is  ultra  virea,  it  cannot  afterward  repudiate  the 
contract  and  at  the  same  time  retain  its  fruits.^ 

1  Wiley  V,  Flnt  Nat.  BaQk,  47  Yt  546;  Thomp.  Kat.  Cas.  905. 
Compare  s  231,  ante. 

2  First  Nat.  Bank  v.  Pieraon,  16  Alb.  L.  J.  319:  Thomp.  Nat.  Bank 
Cas.  687.  But  see  Smith  v.  Exchange  Bank  of  Pittsburg,  26  Ohio  St. 
141 ;  Atlantic  State  Bank  v.  Savery,  18  Hun,  86;  22  Alb.  £.  J.  453;  Nat. 
Pembertou  Bank  p.  Porter,  125  Mass.  333;  28  Am.  K.  235. 

8   First  Nat.  Bank  v.  Nat.  Ex.  Bank,  92  U.  S.  122. 

4  Weckler  9,  First  Nat.  Bank,  42  Md.  681. 

5  Woods  V.  People's  Nat.  Bank,  83  Pa.  St.  57;  Kansas  Talley  Nat^ 
Bank  v.  Rowell.  2  Dill.  371. 

6  National  Bank  v.  Wells,  79  N.  T.  498. 

7  Gold  Min.  Co.  v.  National  Bank,  96  U.  S.  640. 

8  Gold  Min.  Co.  9.  National  Bank,  96  U.  S.  640;  O'Hare  v.  Second 
Nat  Bank.  77  Pa.  St  96;  Stewart «.  Nat.  Union  Bank,  2  Abb.  U.  S.  424; 
Elder  v.  First  Nat.  Bank,  12  Kan.  238.  Compare  Allen  v.  First  Nat. 
Bank.  23  Ohio  St  97. 

9  Casey  v.  La  Society  etc.  2  Woods,  77 ;  Thomp.  Nat  Bank  Cas.  285; 
and  see  tit  Ultra  Vibes. 

§  237.  'Winding-up.— The  dissolution  or  winding-up 
of  national  banks  can  be  enforced  only  in  the  mode  pro- 
Tided  by  the  National  Banking  Act.^  But  in  cases  not 
within  the  special  provisions  of  that  act,  the  bank  may 
be  proceeded  against  in  the  same  manner  as  any  other 
insolvent  corporation.^  And  the  provisions  of  that  act 
do  not  preclude  the  appointment  of  a  receiver  in  a  judg- 
ment creditor's  suit.>  A  receiver  appointed  by  the  comp- 
troller of  the  currency  is  held  to  be  an  officer  of  the 
United  States;^  but  he  does  not  represent  the  govern- 
ment in  such  a  way  that,  by  suing  the  receiver  and  comp- 
troller, a  judgment  may  be  obtained  against  it.^  The 
receiver  properly  represents  the  bank,  Its  stockholders, 
and  its  creditors.^  He  holds  the  same  title  to  the  assets 
of  the  bank  that  the  bank  heid.^    He  may  sue  for  debts 


'g23y  BAXKI.  M 

doe  the  bank  either  in  fau  own  name  as  reoeiTer,  or  in  the 
name  of  the  hank;  *  and  he  may  sae  for  an  ordinary  deht 
without  being  instracted  so  to  do  byHhe  comptroller.^ 
And  the  debtors,  when  sued,  cannot  inqnire  into  the 
-legality  of  the  appointment  of  the  plaintiff  as  receiver.!^ 
But  when  it  is  sought  to  enforce  the  personal  liability  of 
•the  stockhohleis,  suit  for  that  purpose  can  be  instituted 
by  the  receirer  only,  by  direction  of  the  comptroller.^^ 
The  corporate  existence  of  the  bank  is  not  dissolved  by 
the  appointment  of  a  receiver;  ^  and  after  his  appoint- 
ment, and  while  he  is  administering  the  affairs  of  the 
bank,  a  suit  may  be  instituted  against  it  in  its  corporate 
name.^  So  an  action  may  be  prosecuted  against  a  na- 
tional banking  association,  altiioiigh  it  lias  suspended 
active  operations,  and  has  voluntarily  resolve<l  to  go  into 
a  state  of  liquidation.^^ 

I    In  re  Manuf.  Nat.  Bank,  6  Blsa.  499;  Union  Gold  Min.  Co.  v. 
Rocky  Mt.  Nat.  Bank,  1  Colo.  531. 

3  Irons  v,  ICanuf.  Nat.  Bank.  6  Bias.  301;  Thomp.  Nat,  Bank  Cm* 

sot. 

t  Wright  V.  Mercb.  Nat.  Bank;  Thomp.  Nat.  Bank  Caa.  S21 ;  t  CeaL 
L.  J.  351. 

4  Piatt  V.  Beach,  2  Ben.  SOS. 

6  Case  V.  Terrell,  11  WalL  199. 
•  Case  V.  Terrell,  11  Wall.  190. 

7  Casey  v.  La  Society  etc.  2  Woods,  77;  ThomiK  Nat.  Bank  Gas.  28Bb 

8  Casey  v.  Galli,  94  U.  8. 673;  Bank  «.  Kennedy,  17  Wall.  19. 

9  Bank  v.  Kennedy,  17  Wall.  19. 

10  Cadle  v.  Baker,  20  Wall.  690;  Piatt  v.  Beebe,  87  N.  T.  S»;  Piatt  vu 
Crawford,  8  Abb.  Pr.  N.  8. 2»7. 

1 1  Kennedy  r .  Gibson,  8  Wall.  496. 

12  Bank  of  Bethel  v.  Pahquioquo  Bank,  14  Wall.  883;  Green  v.  Wal- 
kiil  Nat.  Bank,  7  Hun,  «3. 

IS  Chemical  Nat  Bank  v.  Bailey,  12  Blatchf  480;  Security  Bank  v. 
National  Bank,  4  Sup.  Ct.  (T.  3k  G.)  518. 

14  Ordway  V.  Cent.  Nat.  Bank,  47  Md.  217;  Thomp.  Nat.  Bank  Cas. 
859.  SeeU.S.  Rev.  Stats  5220.  Forfeiture  of  the  pnvUeges  and  pow- 
ers of  a  national  bank  must  be  determined  by  a  suit  brought  by  the 
comptroller  of  the  currency,  and  until  determined  It  may  do  bnsinMiS 
Btepaens  jr.  Monongahela  Nat.  Bank,  88  Pa.  St  157 ;  32  Am.  B.  438. 
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§  238.  Nature  of  the  franohise.—A  railroad  fran- 
chise may  l>e  conferred  upon  and  he  enjoyed  hy  natural 
perBona;  i  hut  it  is  usually  conferred  uxh>u  a  cori>oratiou.s 
Boovs  Corp.— ao. 
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So  far  as  the  stockliolden  are  concerned,  a  railroad  com* 
pany  U  a  private  corporation;*  bat  as  it  respects  the 
powers  of  the  legislature  to  aathorize  tbe  takinfj;  of  pri- 
Tate  property  for  public  use,  it  may  be  re^rded  as  a 
qu<ui  public  corporation.^  In  the  grant  of  the  franchise, 
there  is  an  implied  condition  that  it  is  held  as  a  qvojti 
public  trust.*  A  railroad  is  a  public  work  to  whicli  tlie 
aid  of  the  State  may  be  properly  given ;  *  and  in  this  re- 
spect, there  is  no  distinction  made  between  a  road  built 
by  private  capital,  and  owned  by  individuals,  and  one 
owned  by  the  public  itself.''  Public  utility  is  the  consid- 
eration for  the  grant  of  prerogative  franchises  to  railroid 
companies;'  and' such  a  company  must  not  exercise  its 
franchises  to  promote  another's  monopoly.*  And  if  the 
grant  to  a  railway  is  not  exclusive  in  its  terms,  the  legis- 
lature is  not  precluded  from  granting  other  charters  to 
similar  corporations,  which  may  essentially  interfere  with 
the  operations  of  the  former;  ^^  or,  under  the  power  of 
eminent  domain,  the  legislature  may  even  take  one  or 
more  of  the  franchises  of  the  former  upon  making  due 
compensation.^^  It  is  held  that  the  rule  of  strict  con- 
struction should  be  applied  to  railroad  charters,  ^^  and 
especially  to  a  grant  of  the  exclusive  privilege,  i*  But  a 
statute  which  provides  that  railroads  shall  afford  equal 
terms  and  facilities  for  transportation  to  all  does  not  pre- 
clude a  railroad  company  from  carrying  on  the  express 
business  itself,  to  the  exclusion  of  all  other  parties.  ^^  If 
a  railroad  company,  in  constructing  its  road,  transcend 
the  authority  constitutionally  conferred  by  the  legisla- 
ture, the  road  is  a  nuisance,  for  which  the  company  may 
be  held  liable  in  damages. i*  But  a  railroad  authorized 
by  the  legislature,  and  lawfully  constructe^l  and  operated 
in  an  authorized  place,  cannot  be  adjudged  a  nuisance.^* 
The  franchise  in  a  railroad  is  a  mere  easement,  and  can- 
not be  sold  or  assigned  without  legislative  authority;  ^^ 
nor  iff  it,  in  ordinary  cases,  subject  to  levy  and  sale  under 
-Hiution.^s    xhe  duration  of  a  franchise  must  be  deemed 
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fixed  1>y  tlie  constitution  in  operation  at  the  time  of  the 
grunt,  or  liy  tbe  terms  of  the  grant  itself  .^^ 

1  New  Turk  etc  U.  R.  Co.  «.  Forty  •second  St.  B.  B.  Go.  82  How. 
Pr.  4H1 :  llHiik  uf  MidiUelmry  o.  Edgertou.  3U  Vt.  182. 

2  Denver  etc.  K  tlw.  Co.  v.  Denver  City  Ballw.  Co.  2  Colo.  679; 
0*Counur  r.  Pitubun;.  18  Pa.  St.  167;  Franklin  Bridge  Co.  v.  Wood, 
14  Ua.  »0. 

3  Stevens  9.  Rutland  etc.  R.  R.  Co.  2S)  Vt.  A45;  and  see  Oliio  etc.  R. 
R.  Co.  tf.  Uidffe.ftlUarkf.TH;  Al:il>.i:)ii  etc.  11.  11.  Co.  v  Kldd,2i)  Ala. 
2:21:  TnuHtees  etc.  r.  Auburn  etc.  Ballw.  3  iIUl,667, 670;  Petition  of  Mt. 
^Vasdi.  Roail  Co.  aj  N.  U.  1J4. 

4  Stevens  v.  Rutland  etc.  R.  R.  Co.  2!)  Vt.  545;  Stockton  etc.  R.  R. 
Cu.  r.  Stu(klon,4l  Cul.  147;  Swan  v.  Williams.  2  Mlcli.4:M;  Bradley  v. 
Kew  York  etc.  R.  R.  Co.  *.'l  Conn.  2if4. 

6  Messenger  v.  Peuu'a  R.  R.  Co.  37  N.  J.  L.  531 ;  S.  C.  17  Ain.  R.  754. 
Bee  Alkln  v.  western  ii.  It.  Co.  2U  N.  T.  370;  State  v.  Burlington  etc.B. 
B.  Co.  25  Vt.  433. 

6  Diivldson  v.  County  Comm'rs,  18  Minn.  482;  Leavenworth  County 
i».  Miller,  7  Kan.  47!i:  Stockton  etc.  R.  R.  Co.  v.  Stockton,  41  CaL  14f ; 
Cblcago  etc.  H.  R.  Co.  o.  Smith,  62  111.  268. 

7  Gibson  V.  Mason,  5  Nev.  283;  and  see  Donnahor  «.  State,  • 
Smodes  Jk  M.  649. 

8  Messenger  v.  Penn'a  R.  R.  Co.  36  N.  J.  L.  407;  and  see  Erie 
Ballw.  Co.  V.  Union  etc.  Ex.  Co.  35  Id.  24U;  Pruitt  v.  Railroad  Co.  62 
Mo.  527;  Cliicago  etc.  R.  R.  Co.  v.  People,  56  lU.  365;  Boekman  9.  Sara- 
toga etc.  R.  U.  Co.  3  Paige,  45. 

9  Camblo!<  r.  Pblia.  etc.  R.  R.  Co.  4  Brewst.  563;  Sandford  v.  Rail- 
road Co.  24  Pa.  St.  376;  New  Eng.  Ex.  Co.  v.  Maine  Cunt.  R.  R.  Co.  57 
Me.  188;  McDiiffee  0.  Railroad  Co.  52  N.  U.  4a0;  Andenreid  9.  Pblla. 
etc.  R.  R.  Co.  68  Pa.  St.  370. 

10  Barttan  etc.  R.  R.  Co.  v.  DeL  etc.  Canal  Co.  18  N.  J.  £q.  546; 
Turuplku  Co.  c.  State,  3  Wall.  210;  State  r.  Noyes,  47  Me.  189;  Matter 
of  Itullalo.  68  N.  Y.  167;  BalLbuoro  etc.  R.  R.  Co.  4.}  Md.  5:)6. 

11  Matter  of  Kerr.  42  Barb.  119;  New  York  etc.  K.  R.  Co.  9.  Boston 
etc.  R.  U.  Co.  36  Conn.  liMi;  and  couiimre  Little  Mbimi  etc.  It.  R.  Co.  9. 
Dayton.  23  Ohio  St.  510;  Matter  of  N.  Y.  etc.  R.  R.  Co.  20  llun,  201. 

12  Newhall  V.  Oalena  etc.  B.  R.  Co.  14  111.  273:  and  see  Parker  v. 
Great  West.  Raihv.  Co.  7  Man.  A  G.  253:  7  Scott  N.  R.  835;  Wilmington 
etc.  R.  R.  Co.v.  Reid,64  No.  Car.  226;  Bowling  Green  etc.  B.  R.  Co.  «. 
Warren  Co.  Court,  10  Bush.  711. 

13  Richmond  R.  R.  Co.  v.  Louisa  R.  R.  Co.  13  How.  71. 

14  Sargent  v.  Boston  etc.  R.  R.  Co.  115  Mass.  416. 

15  Mabon  v.  New  York  Cent.  R.  R.  Co.  24  N.  T.  658;  Coramoow.  «• 
Old  Colony  R.  R.  Co.  14  Gray,  03;  McCaudless'  Appeal,  70  Pa.  St.  210. 

16  Easton  f.  N.  Y.  etc.  R.  R.  Co.  24  N.  J.  £q.  40;  Parrot  v.  Cln.  etc 
R.  R.  10. 10  Oliio  St.  624. 

17  Arthur  r.  Commercial  etc.  Bank,  9  Smedes  A  M.  394;  and  see 
Bardstown  etc.  R.  R.  Co.  0.  Metcalfe,  4  Met.  (Ky.)  1.)!);  Coo  v.  Colum- 
biuiete.  it.  R.  ro.  10  Ohio  st.  372;  East  Boston  Frelorht  R.  R.  Co.  v. 
KoHtem  R.  R.  Co.  13  Allen,  422;  Pnllun  v.  Ciu.  etc.  R.  R.  Co.  4  Blss.  35. 
But  sec  Kennebec  etc.  U.  R.  Co.  v.  Portland  etc.  R.  R.  Co.  59  Me.  23; 
lleyer  v.  Johnston,  5:j  Ala.  324. 

18  Stewart  p.  J  ones.  40  Mo.  140;  Randolph  v.  Lamed,  27  N.  J.  Eq.  557* 

19  AtlauUc  etc.  R.  R.  Co.  v.  Allen,  15  Fla.  637. 


i  239  BAJLBOADS.  353 

g  239.  Orgaiilxation.~Tfie  ori^nization  of  railroad 
CumiiuuittM  \n  Hc»iuetimefi  effected  uuder  the  provisioiiA  of 
Hiieciul  chartent;  ^  hut  iu  many  of  the  Btate:«  such  com- 
jKiUieH  are  notr  orsauized  uuder  general  Htatut-en  enacted 
fur  the  purjitMe.'  Iu  the  latter  case,  the  proc'oediugs  iu- 
Btitutetl  lo  effect  au  organization  do  uot  constitute  a  legal 
btHly  uutil  all  the  rtHjuirements  of  tlie  statute  have  been 
•ubstautially  complied  with,*  and  the  articles  tiled  iu  the 
odicn  (if  tlie  secretary  of  the  state.^  But  tlie  legislative 
recuguitiou  of  such  company,  after  it  has  tiled  its  certili- 
cate  uuder  the  general  law,  heals  any  errors  or  iuformali- 
ties  exLHting  in  the  mode  of  its  formation;^  and  the  com- 
piiuy.  iMiComes,  by  such  recognition,  ipso  facto,  a  legal 
corporati«>u.^  Any  irregularity  in  the  proceedings  to 
become  organized  should  be  deemed  to  be  waived  by 
such  recognition.^  So  if  such  company  lias  become  or- 
gauizeil,  and  has  acted  aa  a  corporation,  it  is  estopped 
from  denying  its  corporate  existence,  when  sued  upon  a 
contract  entered  into  as  such  coriK>ration.8  Bad  faith  in 
obtaining  the  charter  of  a  railroad  companv  constitutes 
no  ground  for  attacking  it  collaterally.^ 

1  See  Newhall ».  Galena  etc.  B.  R.  Co.  14  111.  273;  Burhop  v.  Mll- 
waukeo,21  Wis.  257:  Luw  v.  Conn.  etc.  R.  U.  Co. -fti  N.  H.  2h4:  HoMtoa 
elv.  IL  U.  Cu.  9,  Suleui  etc.  B.  it.  Co.  2  Gray,  1 ;  Cluvelaud  etc.  U.  It. 
Co.  V.  Speer.  56  P».  St.  325;  Weld  o.  Loudou  etc.  llailw.  Co.  9  Jur.  N. 
8.  510. 

2  See  III.  etc.  R.  R.  Co.  v.  Cook,  2f)  111.  237;  Palnesville  etc.  R.  R.  Co. 
V.  Kins,  17  Ohio  St.  5M:  Cin.  etc.  R.  R.  Co.  r.  Cole.  2S»  id.  12to:  Uoa.stou 
V.  Ciu.  etc.  R.  U.  Cu.  IJ  Iiid.  275.  As  lo  tbe  formation  uf  Eui^IlnIi  lidl- 
way  companies:  see  Stat-s.  2tiand  27  Vict.  cli.  S3;  27  and  2h  id.  cJi.  lio, 
121:  ScuiUsli  etc.  Railw.  Co.  p.  Stewart,  8  Macq.  II.  L.  Cas.  8.^2;  Norria 
V.  Cooper.  3  II.  L.  Cas.  Itil ;  Torlc  etc.  Rallw.  Co.  r.  Reg.  I  £1.  d:  D.  85d. 

3  People  V.  Stockton  etc  R,  R.  Co.  45  Cal.  306;  and  see  I*eople  v. 
Cbam(>er!(.  42  id.  2U1. 

I  State  V.  Biilley,  19  lud.  452:  Buffalo  etc.  R.  R.  Co.  r.  Hatch,  20  N. 
T.  157;  Hurt  o.  Farror,  24  Uarl>.  MS;  Kubey  v.  siiaiu,  54  Mo.  2U7. 

5  State  V.  Hudson  Tunnel  R.  R.  Co.  38  N.  J.  L.  548. 

6  Black  River  eut.  R.  R.  Co.  v.  Barnard.  31  Barb.  258. 

7  White  p.  Ross,  4  Abb.  Ct.  App.  d8;i;  15  Abb.  Pr.  66;  and  see  In  re 
N.  Y.  Elevated  R.  R.  Co.  70  N.  Y.  327, 333;  Mejid  v,  N.  Y.  etc.  R.  B.  Co.  4$ 
Coiui.  1;)9;  Atlantic  etc.  R.  R.  Co.  v.  St.  Louis.  66  Mo.  228;  Bait.  etc.  R. 
i:.  Co.  r.  Supervisoni,  3  \V.  Va.  319;  Maltby  v.  North-western  etc.  IL  B. 
Co.  16  Md.  422. 

8  Callender  r.  Hudson  etc.  R.  R.  Go.  11  Ohio  St.  516. 
»   Garrett  v.  Dlllsbuig  etc.  B.  B.  Co.  78  Pa.  St.  465. 
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§  240.  Snbscriptloiis  to  stock.— It  is  the  settled 
rule  of  law  in  tliis  country  that  when  the  act  of  incorpo* 
ration  requires  the  capital  stock  to  be  a  certain  amount, 
no  assessment  can  be  lawfully  made  on  the  share  of  any 
subscriber  until  the  whole  sum  contemplated  is  sub- 
scribed.^  But  if  the  charter  of  a  railroad  company  au- 
thorizes it  to  commence  the  construction  of  its  road  when 
a  given  number  of  shares  are  subscribed,  the  shares  may 
be  lawfully  assessed  when  the  subscriptions  reach  that 
number,  though  the  whole  number  of  shares  remain  un- 
determined.3  A  subscription  reciting  that  a  company  has 
been  formed  under  the  General  Railroad  Act,  and  that 
the  articles  of  association,  with  the  necessary  affidavits, 
have  been  duly  Hied,  is  conclusive  evidence  of  incorpora- 
tion against  the  subscriber.*  And  generally,  a  voluntary 
subscription  in  aid  of  a  proposed  railroad,  if  accepted, 
and  the  road  is  completed  in  accordance  with  the  condi- 
tions of  the  promise,  becomes  a  valid  and  binding  con- 
tract.^ But  merely  signing  incomplete  articles,  in  which 
a  blank  is  left  for  the  names  of  the  directors,  will  not 
bind  a  subscriber.^  Conditions  precedent  should  be  com- 
plied with  by  the  company,  or  the  subscriber  will  be  re- 
leased from  Ills  obligation  to  pay.^  But  if  a  substantial 
performance  of  the  conditions  is  shown,  it  is  sufficient. ^ 
A  material  deviation  from  a  proposed  route  of  a  railroad 
will  invalidate  the  obligations  of  non-assenting  subscrib- 
ers to  stock. <  But  a  subscription  is  not  invalidated  by 
an  amendment  to  the  charter  changing  the  name  of  the 
road;  *  nor  is  a  railroad  company  excluded  from  the  ben- 
efit of  municipal  subscriptions  to  its  capital  stock,  because 
its  charter  authorizes  it  also  to  carry  on  another  busincHS 
in  connection  with  its  road.^®  And  if  a  railroad  company 
bas  accepted  and  expended  the  money  arising  from  mu- 
nicipal subscriptions  of  stock,  it  is  estopped  to  deny  that 
its  charter  authorized  the  company  to  take  such  subscrip- 
tions.^^  The  rights  arising  upon  subscriptions  to  stock 
are  capable  of  assignment,  and  may  be  enforced  by  one 
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Standing  in  the  light  of  an  assignee.^  If  a  railroad  com- 
pany has  authority  under  its  charter  to  lease  its  road,  the 
exercise  of  such  authority  will  not  release  subscribeis 
to  the  stock  of  the  com[>any  from  the  payment  of  their 
subscriptions.^'  And,  as  a  general  rule,  changes  or  alter- 
ations in  tlie  organization  or  purposes  of  a  railroad  com- 
pany, which  are  autliorized  or  C(mtem[>livted  by  the 
charter  and  by-laws,  do  not  operate  to  release  a  sub- 
scriber to  its  stock  from  his  sub8crix)tion.^^ 

I  Penolmcot  etc.  R.  R.  Co.  r.  Dunn,  39  Me.  SOii  Old  Town  etc.  B.  B. 
Ck>.  V.  Veozie,  a^.t  Id.  ATI;  New  HaiiinsUire  etc.  U.  H.  Co.  v.  .lobnson.  30 
N.  il.  3UU;  riiila.  eic.  U.  B.  Co.  r.  if  Ickmau,  '*i  P<i.  St.  31»;  SburU  ». 
ScUoolcraf  i  etc.  B.  R.  Co.  9  Mkli.  2(>i);  Stoiieham  r.ranch  K.  U.  Co.v. 
Oouid.2  Gmy.'iTi;  uud  nee  Ilnigrhes  v.  Autietam  Mauuf.  Co.  M  Md. 
Sitii  Galveston  Uotel  Co.  v.  liuliou,  4ti  Tex.  ^33, 

3  Ronton  etc.  R.  R.  Co.  r.  Wellington,  113  M;kss.  7»;  and  compare 
PeiiolMcot  It.  H.  Co.  F.  Wliite,  41  Me.  512;  Penobscot  etc.  B.  B.  Co.  v. 
BarUctt.  li  Gray,  244;  Watta  v.  Salter.  10  Com.  B.  477. 

3  Black  River  etc.  K.  R.  Co.  r.  Clarke,  25  N.  T.  208;  and  see  Monroe 
V.  Fort  Wayne  etc.  B.  B.  Co.  26  Mich.  Tt'i:  Muntnelier  etc.  B.  R.  Co.  o. 
Laugilon.  4tf  Yt.  2<->4.  But  compare  De  Witt  v.  uuiitings,  8  Joues  A  S. 
463;  6.4N.  Y.  518. 

4  Mich.  etc.  B.  B.  Co.  v.  Bacon,  S3  Mich.  4(16.  Compare  Parker  v. 
North.  Cent  B.  B.  33  Id.  23;  Melvin  e.  Ilultt,  52  N.  H.  (>i:  St.  Paul  etc. 
B.  B.  Co.  V.  Bobbins,  23  Minn.  43il. 

5  Dutchess  etc.  R.  R.  Co.  v.  Mabbett.  58  N.  T.  3!)7;  and  see  Belfast 
etc.  Kailw.  Co.  r.  Moore.  W  Me.  Stii;  Reed  «.  Uicbmoud  St.  ii.  B.  Co.  50 
Ind.  342. 

6  Martin  p.  Pensacola  etc.  R.  B.  Co.  8  Fla.  370;  and  see  Jewett  r. 
LawreiueburRli  vtr..  B.  B.  Co.  10  lud.  ft3!l;  Cass  v.  I'lttsburgetc.  Itailw. 
Co.  m  Pii.  St.  31;  lUd^eneld  etc.  B.  B.  Co.  v.  BruKh,  4:)  Conn.  Mi;  chap- 
laau  V.  Mad  illvcr  etc.  U.  it.  Co.  (i  OUio  St.  ilu;  Virs^iuia  etc.  B.  B.  Co. 
V.  Lyon  County,  <>  Nev.  bd;  Bucksport  r.  Brewer,  67  Me.  295. 

7  O^den  v.  Kirby,  7!)  111.  555;  Courtwri^ht  r.  Strickler,  37  Iowa, 382; 
Des  Muhies  Vailey  It.  It.  \  o.  r.  Graff,  2i  Id.  i)\)i  and  see  Ashtabula 
etc.  B.  R.  Co.  V.  Smith,  15  Ohio  St.  3J8;  Chamberlain  v.  Painesvilleetc. 
R.  It.  Co.  15  id.  2J5;  Bclf;ut  etc.  R.  it.  Cu.  v.  Ui*oo*vS,  UU  Me.  568; 
McMillan  r.  Maysville  etc.  R.  R.  Co.  15  B.  Mon.  2id;  Berrymaiir.  Ciu. 
etc.  it.  it.  Co.  14  Rush,  755. 

8  North  Car.  It.  It.  Co.  v.  Leach,  4  Jones,  L.  340;  Champion  «.  Mem- 
phis R.  R.  Co.  35  Miss.  6!i2;  Caley  v.  Phlla.  etc.  R.  R.  Co.  80  Pa.  St.  963; 
N'ocseu  V.  I'ort  Washington,  37  Wis.  168.  But  see  White  Hali  etc.  B. 
It.  Co.  9.  Myers.  16  Abb.  Pr.  N.  8. 34;  Stockton  etc.  R.  B.  co.  v,  StocX- 
ton,  51  Cal.  328. 

9  Reading  v.  Wedder,  66 IIL  80;  Bucksport  etc.  B.  B.  Co.  «.  Buck. 
68  Me.  80. 

10  Randolph  County  v.  Post,  93  U.  S.  502. 

11  Mobile  etc.  R.  R.  Co.  0.  Wisdom,  5  Heisk.  125;  and  compare  Al* 
ley  V.  Adams  County,  76  IIL  101. 

12  Swartwont  v.  Mich.  etc.  B.  B.  Co.  24  Mich.  389 ;  Morris  v.  Cheney* 
WIU.451. 

13  Ottawa  etc.  B.  B.  Co.  v.  Black,  79  lU.  262. 
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14  Nusent  v.  Supervisors,  10  Wall.  241 ;  Mowrey  v.  Indianapolis  etc. 
R.  R.  Co.  4  Biss.  78:  Dorris  v.  Sweeny, 64  Barb.  636;  60  N.  T.  463:  j^outh 
Georgia  etc.  11.  U.  Co.  v,  Ayres,  56  Ga.  230;  Jewett  v.  Valley  Bailw.  Co. 
34  Ohio  St.  601. 

§  241.  Legislative  control  over.— The  charter  of  a 
private  cori)oration  is  a  contract  between  the  state  and 
the  corporation,  which  neither  party  is  at  liberty  to  dis- 
regard or  repudiate.^  And  no  fundamental  change,  even 
though  authorized  by  subsequent  legislation,  can  be 
made  in  the  charter  of  a  railroad  company  without  the 
consent  of  the  stockholders,  unless  the  legislature  has 
provided  otherwise  in  the  charter;  ^  or  unless,  at  the  time 
of  subscribing  for  stock,  there  are  existing  laws  by  which 
the  charter  may  be  fundamentally  changed.^  But  the 
charter  of  a  railroad  company  cannot  confer  rights  be- 
yond the  reach  of  the  police  power  of  the  state  ;^  and 
the  legislature  may  impose  new  and  additional  burdens 
not  contained  in  the  charter,  and  which  are  conducive  to 
the  general  security,  quiet,  and  good  order.<>  But  it  can- 
not, under  the  pretense  of  police  regulations,  destroy  or 
impair  the  franchise,  or  any  right  or  power  essential  to 
its  beneficial  exercise.^  A  charter  granted  by  two  states 
to  a  railroad  company  is  not  only  a  contract  with  the 
company,  but  a  compact  between  the  states,"  and  is  to  be 
liberally  construed  with  reference  to  its  objects;  &  and 
the  assent  of  all  is  necessary  to  the  validity  of  a  statute 
of  either  state,  which  infringes  the  powers  of  the  com- 
pany in  such  state.^  A  railroad  company  created  in  one 
state,  but  having  portions  of  its  road  in  another  state, 
will  be  regarded  as  a  corporation  of  the  latter  state,  so 
far  as  to  be  amenable  to  its  laws.^<^  In  the  exercise  of  the 
general  police  power  of  the  state,  the  legislature  l^aA 
power  to  regulate  the  speed  of  locomotives  in  passing 
through  cities  and  towns  ;>^  and  it  may  require  railroads 
to  fence  their  tracks,  and  make  them  liable  for  the  value 
of  stock  killed  by  their  trains  in  consequence  of  neglect 
to  do  so.^'^  It  likewise  has  power  to  limit  the  amount  of 
charges  by  railroad  companies  for  fares  and  freights,  im* 
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less  ^strained  by  some  contract  in  the  charter.!*  And  a 
•tate  law  which  prescribes  a  different  mode  of  serviug 
process  upon  railroad  companies  from  that  provided  for 
in  a  charter  previously  granted  to  a  particular  company, 
is  held  not  to  impair  the  obligation  of  the  contract  in* 
Tolved  in  the  charter.  ^^ 

1  Tliorpe  V.  Rutland  etc.  R.  R.  Co.  27  Vt.  140;  Gomean  v.  Paclfle  B. 
R.  26  Mo.  441;  D3  Oroff  v.  St.  i'aul  etc.  R.  li.  Co.  2Z  Siiim.  144;  Allcu  v. 
Buchanan,  »  Pblla.  283;  Flint  etc.  Flank  Road  Co.  v.  WooOliuU,  'H 
Mich.  9S;  State  v.  liichinoad  etc.  K  R.  Co.  73  No.  Car.  527. 

2  Howrey  v.  Indlanapolla  etc.  U.  R.  Co.  4  Diss.  78;  Cent.  R.  R.  Co. 
V.  State,  M  Oa.  401;  Att.-Geu.  r.  ChlcaKO  etc.  Railw.  Co.  35  WU.  425. 

3  Hamilton  v.  Keith,  ft  Bush,  458;  State  r.  Commissioner  etc.  37  N. 
J.  L.  328;  Slate  v.  Maine  Cent.  K.  R.  Co.  Wf  Me.  4»8;  Mowrey  v.  ludian- 
apoUs  etc.  B.  B.  Co.  4  Blss.  78. 

4  Kansas  Paclf.  Rallw.  Co.  v.  Mower,  16  Kan.  573;  Portland  etc  R. 
R.  Co.  V.  Boston  etc.  R.  R.  Co.  65  Me.  123. 

6  Nelson  v.  Vt.  etc.  R.  R.  Co.  26  Yt.  717;  State  v.  New  Haren  etc 
R.  B.  Co.  43  Conu.  351 ;  People  v,  Boston  etc.  R.  R.  Co.  70  N.  Y.  569. 

6  Sloan  V.  Paclf.  R.  R.  Co.  61  Mo.  24;  21  Aiu.  B.  8»7;  and  see  Lake 
View  V.  Rose  Hill  Cemetery  Co.  70  lU.  lui. 

7  Chesapeake  etc.  Canal  Co.  p.  Ohio  R.  R.  Co.  4  Gill  A  J.  1;  Cleye* 
laud  etc.  B.  B.  Co. «.  ^peer,  56  Pa.  St.  325. 

8  Cleveland  etc.  R.  R.  Co.  p.  Speer,  56  Pa.  St.  325. 

9  Chesapeake  etc.  Canal  Co.  v.  Ohio  B.  B.  Co.  4  OIll  &  J.  1, 140. 

10  McGregor  v.  Erie  Railw.  Co.  35  N.  J.  L.  115;  and  see  Mllnor  v. 
Nftw  York  etc.  R.  R.  Co.  &i  N.  Y.  363.  Compare  New  Orleans  etc.  B.  R. 
Co.  V.  Wallace,  50  Miss.  244. 

11  MobUe  etc.  R.  R.  Co.  v.  State,  51  Miss.  137;  and  see  Cln.  etc  R.  R. 
Co.  V.  FulUvan,  32  Ohio  St.  152. 

12  Kansas  Paclf.  Bailw.  Co.  p.  Mower,  16  Kan.  aiz, 

13  Chicago  etc.  R.  R.  Co.  v.  Iowa,  »4  U.  S.  155;  Munn  v.  Illinois,  94 
Id.  113.    But  see  Phila.  etc.  B.  B.  Co.  r.  Bowers,  4  Uoust.  506. 

14  BaUroad  Co.  p.  Hecht.  05  U.  s.  168. 

§  242.  Rights  as  to  property.— A  railroad  company 
has,  from  the  very  nature  of  its  operations,  the  right  at 
all  times  to  the  exclusive  occupancy  of  the  land  taken 
for  its  road,^  and  the  right  to  exclude  all  concurrent  oo- 
cnpancy  by  the  former  owners,  in  any  mo<le,  and  for  any 
purpose.'^  A  railroad  track  is  private  property,  and  the 
public  have  no  right  to  pass  upon  it,  except  at  highway 
crossings. 8  Even  a  permission  by  the  company  to  its 
employees  to  live  witliin  the  iuclosure  of  its  road  is  not 
to  be  construed  as  a  licensn  to  any  others  to  walk  upon 
the  track  in  coming  to  the  homes  of  such  aervajitJ^.*    The 
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company  may  maintain  treRpass  for  all  entries  and  acts 
of  the  adjoining  landowner,  upon  the  land  taken  for  its 
road,  wliich  may  in  the  least  degree  embarrass  tlie  use  of 
the  road  for  the  purposes  for  which  it  was  built. ^  And  it 
may  exclude  i>ersuus  from  its  grounds  who  hare  no  legit- 
imate busiueSH  there,  gn>wing  out  of  the  operation  of  the 
road,  or  with  the  olUcers  or  employees  of  the  company.^* 
It  has  a  right  to  cut  the  trees  growing  on  the  strip  of  land 
taken  fur  its  road,  wliether  sucli  trees  are  for  shade,  or- 
nament, or  fniitJ  A  railway  company  cannot,  however, 
occupy  lands  within  tlie  limits  of  the  right  of  way  for 
purposes  not  necessarily  connected  with  the  use  of  its 
franchise. <i  But  the  erection  of  buildings  by  the  permis- 
sion of  the  company,  within  such  limits  by  other  parties, 
for  convenience  in  delivering  and  receiving  freight,  was 
held  not  to  be  inconsistent  with  the  purposes  for  which 
the  charter  was  granted.^  And  althougli  a  railway  com- 
pany has  no  right  to  use  a  highway  as  a  part  of  its  freight- 
yard,^^  it  may  pass  and  repass  over  a  highway  in  making 
up  its  tniins  and  shifting  its  cars,  if  done  only  to  a  rea- 
sonable extent  and  in  a  reasonable  manner. ^^  If  a  rail- 
road runs  through  and  divides  a  farm  into  two  parts,  so 
that  the  owuer  cannot  pass  from  one  part  to  the  other 
without  crossing  the  track,  he  has  a  right  to  cross,  and  is 
not  necessarily  a  trespasser  when  his  cattle  are  on  the 
track.  ^  And  an  officer  armed  with  a  warrant  for  the 
search  of  iutoxicating  liquors  may,  if  necessary  to  the 
execution  of  the  warrant,  forcibly  break  and  open  the 
dei>ot  or  warehouse  of  a  railway  company  in  which  the 
liquors  are  stored,^'  without  even  iirst  asking  permission 
of  the  person  in  charge.^^  And,  in  general,  tlie  title  of 
a  railway  company  to  its  road-bed  is  necessarily  subject 
to  the  exercise  of  all  those  powers  reserved  to  the  legis- 
lature, to  which  the  franchises  of  the  road  are  subject. ^^ 

1    Coininouw.  v.  Power,  7  Met.  696;  Jackson  v,  Butlaad  etc.  R.  R. 
Co.  25  Vt.  140. 

'J   Hunt  V.  Kntland  etc.  R.  R.  Co.  25  Yt.  121;  Troy  etc.  R.  R.  Co.  v. 
rotter,  42  Vt.  265. 
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f  iMbol  V.  Bannflwl  etc  R.  B.  Co.  eo  Mo.  479. 

4    Oftlen*  etc.  R.  R.  Oo.  v.  Jacobd,  20  111.  478. 

ft  Conn.  etc.  R.  R.  Co. «.  Holton.  12  Yt.  43. 

•  Hull  V.  Power,  12  Met.  482;  Harris  v.  SteTens,  31  Yt.  79;  Landrl- 
IPin  V.  StAte,  SI  A.rk.  AO;  Barker  v.  Midkiiid  Rallw.  Co.  18  Com.  B.  46; 
and  MO  Ciicerluun  Rallw.  Co.  v.  Loudou  etc  ibiUw.  Co  1  Com.  B.  N.  & 
41U. 

7  Bndnant  r.  Clapp,  10  Cnsb.  6;  Mid  see  Preston  «.  Dubuque  etc 
B.  R.  Co.  1 1  Iowa.  U. 

8  Lauce's  Appeal,  55  Pa.  St.  16. 

9  Orank  Trunk  R.  R.  Co. «.  Richardson,  91  U.  8. 494. 

10  i^ee  State  «.  Yt.  Cent.  B.  R.  Co.  27  Yt.  103;  Lackland  v.  North  Moit 
R.  R.  Co.  31  Ho.  180. 

1 1  Oahafcan  v.  Boston  etc.  R.  R.  Co.  1  Alien.  187. 

12  Housatonlc  R.  R.  Co.  v.  Waterbury,  23  Conn.  lOL 

13  AndroscoffRln  R.  R.  Co.  v.  Richards,  41  Me.  233. 

14  Audrosoogffln  R.  R.  Co.  v.  Richards,  41  Me.  233. 

15  Albony  etc.  R.  R.  Co.  v.  Hrownell,  24  N.  T.  345;  People  v.  Boston 
etc.  R.  R.  Co.  7U  Id.  569;  Blaine  ».  Chesapeake  etc.  R.  R.  9  W.  Ya.  252; 
ana  see  Swan  v.  WUllaius,  2  Mich.  424. 

§  243.  Contraots  by  and  Y^ith.— The  grant  of  a 
raUroad  franchise  to  a  corporation  confers,  by  implica- 
tion, the  power  to  make  any  contract  which  may  be  neo- 
essary  to  advance  the  objects  for  which  the  corporation 
was  created,  and  which  is  not  forbidden  by  the  charter  or 
act  of  incorporation.^  Thus,  unless  restricted  by  law,  a 
railroad  company  may  take  a  bond  for  the  payment  of 
stock  subscriptions  in  installments  falling  due  at  specified 
periods,  and  a  mortgage  of  real  estate  to  secure  the  same ;  ^ 
or  it  may  issue  bonds,'  or  make  a  promissory  note  in  or- 
der to  carry  out  the  ends  of  its  creation;  *  or  may  take  a 
promissory  note  and  negotiate  it  in  the  ordinary  course  of 
business.'  So,  a  railroad  company,  in  possession  of  the 
franchise  ordinarily  conferred  on  such  a  company,  may 
loan  its  surplus  funds,  and  recover  the  same  by  the  neo- 
essary  action ;  ^  and  it  has  power  to  make  a  contract  fur 
the  transportation  of  persons  or  property  beyond  its  own 
liue,^  either  by  sea  or  coach,  ^  or  the  road  of  another  com« 
pany;B  and  it  may  assign  its  stock  subscriptions,  unless 
expressly  restricted  therefrom.^<>  A  promise  to  pay  a 
railroad  company  a  certain  sum,  provided  it  locates  its 
line  at  a  particular  place,  is  binding,  and  may  be  en« 
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forced.  ^  And  all  contracts  for  stock  in  consideration  of 
ft  particular  location,  when  complied  with  by  the  com* 
pany,  are  as  binding  on  both  parties  as  if  the  contract  had 
been  absolute  and  unconditional.^  A  statute  which  pro- 
vides that  no  contract  shall  bind  a  railroad  company  un- 
less made  in  writing  must  be  limited  to  contracts  wholly 
executory ;  ^*  and  if  the  company  has  accepted  and  had 
the  benefit  of  services  rendered  to  it,  on  the  oral  request 
of  its  officers,  it  may  be  held  liable  for  them,  notwith- 
standing such  statute.^^  But  a  railroad  company  is  bound 
by  the  contracts  of  its  agents  only  where  they  keep  within 
the  limit  of  their  authority .^^  Contracts  entered  into  by 
railway  companies,  which  are  ultra  vires,^^  are  incapable 
of  being  enforced  by  any  ono.^?  But  if  nothing  remains 
to  be  done  with  respect  to  the  contract  but  the  payment 
by  tlie  corporation  of  the  consideration,  it  will  not  be  al- 
lowed to  set  up  the  defense  that  the  contract  was  ultra 
viresA*  In  such  case,  the  courts  will  leave  the  parties  to 
abide  their  acts.^^  A  railroad  company  has  no  power  to 
purchase  or  hold  lands  situated  at  a  distance  from  its 
road,  and  not  needed  either  in  the  construction  or  opera- 
tion of  the  road.^  Nor  has  it  power,  without  special  legis- 
lation, to  enter  into  a  contract  to  pay  interest  on  stock 
before  its  road  is  completed  or  any  income  received.^^ 
Nor  can  it  contract  for  the  transfer  of  its  franchise  to  an 
individual,  to  enable  him  to  build  and  maintain  a  rail- 
road solely  for  his  own  use.^'^  And  a  contract  by  a  horse 
railroad  company,  transferring  the  control  of  its  road, 
with  all  its  franchises,  and  receiving  in  return  only  a  fixed 
rent,  jmyable  in  the  form  of  a  dividend  to  its  stockhold* 
erH,  is  held  to  be  ultra  vires^  and  void.^  And,  in  general, 
railroad  companies  have  no  right  to  engage  or  pledge 
\  tlieir  funds,  or  entangle  their  affairs,  in  unauthorized 
transactions,  upon  the  assumption  that  they  may  after- 
wards obtain  legislative  authority.^* 

I   Mulr  r.  Louisville  etc.  Canal  Co.  8  Dans,  161;  Western  Bank  « 
Tailmuu,  17  Wis.  630:  Old  Colony  It.  li.  Co.  p.  Evaus.e  aray,25;  StraiuM 
t.  JSntfie  liu.  Co.  5  Oliio  6t.  W. 
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S  Wanteni  Bank  V.  Tinman,  17  WtJi.  830. 

I  Hee  llubbara  «.  Mew  York  etc.  K.  R.  Co.  96  Rarh.  386;  14  Abb.  Pr. 
S7A;  Coiiiujuiiw.  V.  I'ltUbiuv,  41  Fa.  M.  278;  bCatu  v.  Klurida  etc  IL  K. 
Co.  I>  Kla.  ii.41:  Coiiuulimlouen  v.  Atlantic  etc.  IL  IL  Co.  77  No.  Car.  •*$». 

4  IlaiiiUton  «.  New  Castle  etc.  R.  II.  Co.  v  lutL  iiu;  FhilH.  etc.  K. 
K.  Cu.  c.  Lewlii,  33  Fa.  rtU  U;  DuboU  v.  K.  Y.  etc.  K.  U.  Co.  1  N.  Y.  Leg. 
Obi*.  a»>2. 


ft  Fn'o  V.  Tucker.  ?4  Hi.  180.  But  aee  ronrra.  Raceman  ».  Midland 
Wuiti>i  lliillw.  Cu.  Lttw  R.  1  C.  P.  4iK4.  One  railroa4l  euruorHtiun  may, 
ii|Kiii  a  snifli'ient  consideration,  irnarantoe  the  liutiUM  or  another  rall- 
rouil  curiMiraiion:  Low  v.  Cent.  FaclX.  K.  R.  &J  CaL  iiii  2»  Aju.  U.  «£fi»: 
KaUlroad  Co.  *.  UowanL  7  WaU.  411. 

4t    North  Carolina  It.  It.  Co.  r.  Moore,  70  No.  Car.  6w 

7  Nores  v.  Rutland  etc.  K.  U.  Co.  '/7  Vt.  110;  Perkins  r.  Portland 
etc.  R.  IC.  Co.  47  Me.  673.  Compare  Elmore  p.  Naitxaluok  R.  R  Cu.  'J3 
Conn.  4.^7;  Railroad  Co.  v.  Pnitt,  22  Wail.  Ift;  Kyle  o.  Laureu.1  U.  K. 
Cu.  10  KIch.  L.  3&j:  lluuie  R.  U.  Co.  v.  .suilivan.'J.%  Oa.  SM;  .lohusou  «. 
>'.  Y.  Cent.  It.  It  Co.  33  N.  Y.  lilO;  Bryan  r.  Menipbi.H  etc.  R.  R.  Co.  11 
ltUHh.5'i7{  Crouch  v.  London  etc.  R:iUw.  Co.  14  C.  B.  2S&;  Fowles  «. 
Great  West.  Raliw.  Co.  7  lux.  (£»i;  16  Eug.  L.  *  En.  531. 

8  Wlieelcr  e.  Han  Francisco  etc.  R.  R.  Cu.  31  Cal.  4(i;  Wllby  v.  West 
Cornwall  Kailw.  Co.  2  UurL  A  N.  703;  Bufflt  v.  Troy  etc  K.  R.  Co.  96 
Barb.  4JU;  40  N.  Y.  Iiiri. 

9  Cary  r.  Cleveland  etc.  R.  R.  Co.  29  Barb.  35. 

10  Downle  v.  Hoover,  12  Wis.  174;  and  see  Swartwont  v.  Mlcb.  etc 
B.  R.  CO.  J4Mich.3«l. 

11  Cumberland  Valley  R.  R.  Co.  v.  Raab.  9  Watts,  4.U;  First  Nat. 
Bank  r.  Heudne,  4»  luwa,.VU;  41  Am.  It.  I.>j;  and  see  Khey  e.  Ebens- 
burg  etc.  Flank  U.  Co.  ii  Fa.  .si.  'Ail ;  Flivt  Nau  Bank  v.  Uurfurd. » 
Iowa,  57H. 

13    Tamurt  r.  West.  Md.  R.  R.  Co.  24  Md.  863;  Mich.  etc.  R.  R.  Co.  v. 

Bacon.  :u  Mich.  4uo.    Compare  Ncoiiaud  County  o. « homas,  M  U.  S.  tittt; 
Pittsburg  etc  R.  It.  Co.  r.  Flummer.  37  Ta.  St.  413. 

13  Foulke  V.  San  Diego  etc.  R.  II.  Co.  61  Cal.  365. 

14  Foulke  o.  San  Diego  etc.  It.  R.  Co.  51  Cal.  365.  Compare  Mahaska 
Coimty  It.  R.  Co.  t.  Dua  Moines  Valley  It.  R.  Co.  2d  Iowa,  437;  Bradley 
V.  Ballard,  bit  111.  413. 

15  Silllmau  V.  Fredericksburg  etc.  It.  It.  Co.  27  Oratt.  119. 

16  See  tit.  Ultra  Vikks. 

17  See  Mayor  etc.  r.  Norfolk  Rallw.  Co.  4  £L  A  B.  S97;  Taylor  t. 
Chichester  etc.  Rallw.  Co.  Law  It.  2  Ex.  356:  Shrewsbury  etc.  Kailw. 
Co.  V.  Nurthw.  Itaiiw.  Cu.  6  11.  L.  Cas.  113;  MlOiaud  Railw.  Co.  v.  Lou- 
don etc.  Railw.  Co.  Law  R.  U  Eq.  636;  Murri.4  etc.  R.  R.  Co.  p.  Hussex 
R.  R.  Co.  20  N.J.  Eq.  64J;  Blsseil  r.  Mich.  etc.  R.  It.  Co.  22  N.  V.  256; 
Union  Bridge  Co.  v.  Troy  etc.  U.  K.  Co.  7  L-uts.  .241;  Uoagland  r.  Han- 
nlbal  etc.  R.  R.  Co.  3.')  Mo.  i.M ;  Fisk  v.  Chicago  etc.  IL  K.  Co.  53  barb. 
513;  Arnot  v.  Erie  Raliw.  Co.  67  N.  Y.  315. 

18  Oil  Creek  etc.  R.  B.  Co.  v.  Peuu*a  Transp.  Co.  81  Pa.  St.  160;  and 
aee  tit.  Ultra  Vikbs. 

19  Clarke  v,  Omaha  etc.  R.  R.  Co.  5  Neb.  314;  and  see  Stewart  •■ 
Nau  Umou  Bank,  2  Abb.  (U.  >i.)  424. 

20  Waldo  r.  Chicago  etc.  R.  R.  Co.  14  Wis.  075;  and  see  Padf.  R.  B. 
Co.  e.  Seely,  45  Mo.  2i2. 

21  PalnesviUe  etc.  R.  R.  Co.  v.  King,  17  Ohio  St.  584. 

..^»^^^"^'B. Appeal,  56  Pa.  St.  413.   See  also  AbboU  t.  JohnstowB 
etcB.  B.  Co.  60  M.T.  27. 
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2S  Middlesex  R.  B.  Go.  v.  Boston  etc.  B.  B.  Go.  115  Hass.  S47;  and 
see  Rlcluu^lson  v.  Hlbley.  11  Allen,  65, 67;  Wood  v.  Bedford  R.  R.  Co.  8 
FUla.  94;  York  etc.  B.  R.  v.  Wlnans,  17  How.  36;  Fierce  v.  Emery,  33 
N.  H.  504. 

34  Logan  v.Gourtown,  13  Bear.  22.  Compare  Supervisors  of  Portage 
V.  Wisconsin  etc.  B.  R.  Co.  121  Mass.  460. 

§  244.  Dissolution.— Railroad  companies  may  be  dis- 
solved by  the  modes  of  dissolution  applicable  to  private 
moneyed  corporations  in  general.^    If  the  act  of  incorpor- 
ation itself  fixes  a  definite  time  at  which  the  charter  shall 
expire,  when  that  time  arrives,  the  company  is  of  coarse 
dissolved.^     And  a  railroad  company  may  voluntarily 
abandon  its  charter  and  dissolve  itself,  except  so  far  as 
creditors  have  a  right  to  object,  and  so  far  as  the  company's 
obligation  to  the  public  to  exercise  its  franchise  may  in- 
terfere.*   So  the  charter  may  be  made  liable  to  repeal  by 
the  legi.slature,  by  an  amendment  accepted  by  the  com- 
pany, reserving  the  power,  although  the  charter   was 
before  irrepealable.^    It  is  not  every  neglect  of  a  railroad 
company  to  perform  the  duties  imposed  by  its  ohartev 
that  will  operate  as  a  forfeiture  of  its  franchises.^    To 
warrant  a  forfeiture  there  must  be  some  positive  act  in 
violation  of  the  charter,  and  in  derogation  of  public  right, 
^rillfuUy  done.^    A  mere  failure  on  the  part  of  the  com- 
pany to  file  a  survey  and  map  of  the  route  of  its  road, 
within  the  time  allowed  by  the  charter  for  doing  so,  ought 
not  to  be  deemed  a  sufficient  ground  of  forfeiture.  ^     A 
railroad  corporation  is  not  dissolved  by  a  lease  of  its  road 
for  tbe  term  of  the  charter;^  nor  by  the  sale  of  its  rolling- 
stock  and  personal  property;  ^  nor  by  the  sule  of  tlie  road 
itself;  ^^  although  these  might  be  grounds  of  forfeiture.^^ 
Wljether  the  consolidation  of   two  railroad  companies 
works  a  dissolution  of  both,  and  the  creation  of  a  new 
corporation,  is  held  to  depend  upon  the  legislative  intent 
manifested  in  the  statute  under  which  the  consolidation 
takes  place.  ^3 

1  See  tit  DissoLUTTOir. 

2  La  Orange  etc.  R.  R.  Co.  v.  Bainey,  7  Cold.  420;  and  see  Atlantic 
etc.  U.  R.  Co.  r.  Allen.  1.)  Fla.  637. 
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1  Lannm  v.  Lebnaim  ValleT  B.  R.  Co.  so  Pa.  St.  42.  And  see  GhuI 
Co.  V.  RftUroMl  Co.  4  OIU  JkJ.U  La  Graase  etc.  iL  U.  Co.  0.  Bainey*  7 
Cold.  iJ» 

4    Mobile  ete.  R.  B.  Co.  v.  8tate.  29  Ab^.  iS73. 

•  Harris  «.  Miss.  Valley  etc.  B.  R.  Co.  51  MLss.  003. 

•  See  State  v.  Pawtuxet  Tnriip.  Co.  8  R.  I.  Ifti;  Miss.  etc.  B.  B.  Go. 
V.  Cross,  20  Ark.  444;  Commouw.  0.  Fltchburg  B.  R.  Co.  li  Gray,  IdOt 
Bastem  Archipelago  Co.  e.  H03.  2  Bl.  A  B.  8&1 :  '21  Eug.  L.  A  £(Li28. 

7  Harris  v.  Miss.  VaUey  etc.  B.  B.  Co.  51  Miss.  002. 

8  Troy  etc.  R.  U.  Co.  v.  Kerr.  17  Barb.  Ml. 

9  Bruffet ».  Great  West.  B.  U.  Co.  25  111.  353. 

10   Braffet  v.  Great  West.  B.  li.  Co.  25  lU.  353;  State  v.  BlTes,  5  Ired. 
.t07. 

a  Arthur  V.  Commercial  etc  Bank,  9  Smedes  A  M.  S94;  State  t. 
Pawtuxet  Tamp.  Co.  tt  B.  1. 5J1. 

13  Central  B.  B.  etc.  t.  Georgia,  03  U.  S.  66B.  See  tit.  Coxtsouda- 
Tiov. 

§  245.  Aqnisltlon  of  landa.~In  England,  railway 
companies  are  enabled  by  statute  to  purchase  by  ooutract 
with  the  owners  such  estates  or  interests  in  any  lands  as 
may  be  requisite  for  railway  purposes.^  And  in  this 
country,  the  power  to  acquire  lands  by  aji^reement  with 
the  owner  is  usually  conferred  in  the  charters  of  railway 
companies.*^  And  it  is  now  a  well  eetablished  doctrine, 
that,  in  the  exercise  of  the  power  of  eminent  domain,  the 
legislature  may  confer  authority  upon  a  railroad  company 
to  take  the  requisite  real  estate  for  its  purposes,  provided 
suitable  compensation  be  made  therefor.*  But  the  au- 
thority to  take  the  lands  of  individuals  by  compulsion, 
must  be  exercised  strictly  in  conformity  to  the  terms  of 
the  charter.^ 

1   See  In  re  Horner^  Estate,  5  De  Gez  A  ft.  483;  Hntton  t.  LoBdoo 

etc  Bailw.  Co.  7  Hare.  3M. 

3  Whltcomb  v.  Vt.  Cent.  B.  B.  Co.  35  Vt.  49, 60;  and  aee  Kenner  v. 
WaUace.24Hun.478. 

3  San  Francisco  ete.  B.  B.  Co.  v.  Caldwell,  31  Cal.  367 ;  Stockton  ete. 
B.  B.  Co.  9.  Stockton,  41  Id.  147;  Brown  p.  Beatty.  34  Miss.  227;  Secombe 
V.  Ballroad  Co.  'U  WalL  108;  In  re  New  York  etc.  It.  K.  Co.  v.  Kip,  4t 
K.  Y.  54(3;  Johu^u  v.  JoUet  etc.  B.  B.  Co.  23  111.  202:  Bradley  v.  New 
York  etc.  K.  B.  Co.  21  Conn.  2;»4. 

4  See  In  re  N.  Y.  ete.  B.  B.  Co. «.  Kip,  48  K.  Y.  046;  Taylorv.  Cleea- 
•on,  2  Ad.  A  E.  N.  S.  978, 1031;  Edward  r.  Lawrenceburah,  etcB.B.Goi. 
7  Ind.  711;  Adams  v.  Saratoga  etc.  B.  B.  Co.  10  N.  Y.  £». 

§  246.  Acquisition  by  grant  or  lioense.— A  rail- 
way company  may  acquire  real  estate  by  consent  or  grant 
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of  the  owner,  and  hold  the  same  for  the  purpose  of 
aiding  **  in  the  construction,  maintenance,  and  accommo- 
dation uf  its  railway."  ^  And  in  such  case,  the  rights  and 
liabilities  of  the  company  are  the  same  as  where  tlie  lands 
are  acquired  by  virtue  of  the  right  of  eminent  domain.^ 
A  verbal  consent  of  the  owner  of  the  lands  taken  is  suf« 
ficient,'  and  will  excuse  any  acts  properly  done  under 
the  license  while  it  was  in  for»e;  ^  and  such  consent  is  a 
bar  to  tlie  recovery  of  damages  for  the  use  of  the  land, 
until  the  permission  Ui  revoked.^  And  where  a  railway 
company  constructs  its  roatl  upon  land,  under  the  license, 
and  by  permission  of  the  owner,  the  rails  and  other  ma* 
terials  forming  a  part  of  the  road  are  to  he  deemed  trade 
fixtures,  aud  liable  to  the  same  rules  of  law  that  guvem 
personal  property.^  A  contract  to  convey  lands  for  rail- 
way purposes,  on  condition  that  the  company  shall 
construct  its  road  to  a  certain  place,  and  locate  its  depot 
within  a  certain  town,  is  not  against  public  policy,  or  void  J 
Bat  it  is  otherwise,  if  the  land  so  conveyed  is  to  he  used  for 
purposes  of  speculation,  and  not  for  the  general  business 
of  locating,  constructing,  managing,  and  using  the  road.^ 
It  ia,  however,  presumed  that  lands  deeded  to  a  railroad 
company  are  required  for  the  construction  of  its  road> 
A  railroad  company  may  compel  the  specific  performance 
of  a  contract  to  convey  a  right  of  way.  after  complying 
with  tht)  conditions  thereof.^<*  And  delay  on  the  part  of 
the  company  to  commence  work,  or  to  complete  its  road 
within  the  time  fixed  by  its  charter,  will  not  excuse  one 
who  has  agreed  to  convey  land  to  the  company  from  f ul« 
fillinghiscontract.il  But  if  a  contract  is  so  vague  and 
uncertain  that  no  compensation  could  be  awarded,  specific 
performance  will  not  be  decreed;  ^  so  if  considerable  time 
has  elapsed,  and  the  company  is  not  in  possession  of 
fonds  to  complete  the  purchase,  the  court  will  not  inter- 
fere;^' nor  will  specific  performance  be  decreed  when  it 
may  interfere  with  the  safety  or  convenience  of  the 
public. ^^    If  the  owner  of  land  agrees  to  relinquish  to  a- 
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railroad  company  tlie  right  of  way  through  his  land,  with 
a  provision  in  the  contract  that  the  depot  shall  be  located 
at  a  certain  designated  point  on  the  land,  he  cannot,  after 
relinquishment  and  entry  by  the  company,  maintain 
trespass  or  ejectment  against  it,  for  failing  so  to  locate  the 
depot.  ^'  The  remedy  of  the  landowner  in  such  case  is 
an  action  for  damages  for  breach  of  contract,  or  a  suit  in 
equity  for  speclUc  performance. ^^  Land  granted  by  Con* 
gress  to  a  state,  although  for  the  purpose  of  aiding  the 
construction  of  a  particular  road,  becomes  subject  to  the 
control  and  disposition  of  the  state  legislature.^'  But 
lands  granted  by  the  United  States  to  the  Union  Pacitic 
Bailroad  Company  are  not  liable  to  be  taxed  by  the  state. ^ 
All  public  grauts  to  railroads  will,  as  a  rule,  be  Ktrioily 
construed.^0  Mere  occupancy  of  land  by  a  railroad  com- 
pany, for  its  corporate  purposes,  cannot  establish  n  dedi- 
cation of  such  laud  by  the  owner  to  such  purposes;^ 
knowledge  and  acquiescence  on  his  part  for  the  full 
period  tixed  by  statute  for  the  limitation  of  real  actions 
must  be  showu.^^  And  where  a  statute  provides  that 
railroad  companies  may  acquire  sites  for  depots,  etc.,  by 
donation,  by  purchase,  or  by  appropriation,  but  contains 
no  provision  for  acquisitions  by  dedication,  a  railway 
compauy  cannot  acquire  land  for  a  depot-site  by  dedica- 
tion.^ If  a  railway  company,  without  acquiring  title, 
and  without  the  consent  of  the  owner,  take  possession  of 
land  and  lay  its  track  thereou,  the  fixtures  thus  placed 
on  the  land  become  the  property  of  the  owner  of  the  soil;^ 
and  he  is  entitled,  on  subsequent  proceedings  by  the 
company  to  acquire  title,  to  the  increased  value  of  the 
land  by  reason  of  the  laying  of  the  track.^ 

I    See  Whitcomb  v.  Vt.  Gent.  R.  if.  25  Yt.  49;  Vlfgrlnla etc.  B. S.  Ce. 
V.  Elliott,  5  Nev.  'iOS;  McClure  v.  Mo.  etc.  1(.  B.  Co.  9  Kau.  873. 

a   Babcock  r.  Western  II.  B.  Co.  9  Met.  653;  Hortsman  v.  Lexington 
etc.  B.  B.  Co.  18  B.  Mou.  218. 

3  Central  B.  B.  Co.  v.  Hetfield,  5  Dutch.  a06;  Id.  571. 

4  BlalsdeU  v.  Portsmoutli  etc.  B  B.  51 N.  H.  483. 

5  MUIer  V.  Auburn  etc.  B.  B.  Co.  6  Hill,  61.  And  compare  Mordock 
«.  Prospect  Park  etc.  B.  K.  73  N.  T.  579. 
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6  North  Cent.  R.  R.  Co.  v.  Canton  Co.  30  Md.  347. 

7  McClure  v.  Mo.  etc.  R.  S.  Co.  9  Kan.  373. 

8  Pacif.  IL  R.  Co.  V,  Seely,  45  Mo.  212.  Compare  'WUdo  9.  ChlcaffO 
etc.  li.  U.  Co.  14  Wis.  575. 

9  Yates  V.  Van  Do  Bogert.  56  N.  T.  526. 

10  Chlcajiro  etc.  R.  R.  Co.  r.  Swlnney,  33  Iowa,  182;  and  see  Barlow 
9,  Chicago  etc.  R.  R.  Co.  '2if  Id.  '216, 

11  Koss  V.  Chtca^^o  etc.  U.  R.  Co.  77  m.  127;  and  see  Conwell  v. 
Springfield  etc.  R.  K.  Co.  81  Id.  232. 

12  Tiilcttr.  Cha^insT  Crosi  Co.  26  Beav.  419.  And  compare  Detroit 
etc.  B.  R.  Co.  V.  Forbes,  30  Mich.  165. 

13  Pryse  r.  Cambrian  Rallw.  Law  R.  2  Ch.  App.  444. 

14  Raphael  o.  Thames  Yalley  T?ailw.  Law  B.  2  Ch.  App.  37;  and  see 
Bockfurd  etc.  11.  R.  Co.  v.  Shuulck,  65  lU.  223. 

15  Hubbard  v.  Kansas  etc.  R.  R.  Co.  63  Mo.  68;  and  see  Homback  v. 
Ciu.  etc.  K.  li.  Co.  20  OUio  8t.  8i ;  N.  J.  etc.  R.  R.  Co.  v.  Van  Syckle,  37 
li.  J.  L.  4  b:  St.  Louis  etc.  K.  R.  Co.  o,  Alatliers.  71  111.  5!)2;  Morris  o. 
Iiidiaiiapoiis  etc.  Railw.  Co.  76  Id.  322;  WaJsh  v.  Barton,  24  Ohio  8t.  28. 
But  compare  Conger  v.  Ouriiugton  etc.  R.  R.  Co.  41  Iowa,  41.9. 

16  Hubbard  r.  Kansas  etc.  R.  R.  Co.  63  Mo.  68;  and  see  Baker  v. 
Clilcago  etc.  It.  R.  Co.  57  Id.  275. 

17  Little  Rork  etc.  R.  R.  Co.  v.  Howell,  31  Ark.  119.  See  as  to  grants 
by  the  Uuitctl  State;)  in  aid  of  railroad  companies:  Lake  Superior  etc. 
It.  U.  Co.  V.  Cuited  States,  93  U.  S.  44 J;  Central  Pacif.  R.  R.  Co.  v. 
Yollanil,  4 )  Cal.  4:i8;  HuuuewcII  v.  Burlinsrtuu  etc.  U.  R.  Co.  3  Dill.  3i3; 
Kewliallv.  Sanger,  92  U.  H.  761;  Sioux  City  etc.  Uailw.  Co.  o.  Osceola 
County, 4 Jlowa,  818;  White  r.  Burlington  etc.  B.  It.  Co.  5  Neb.  a)3; 
Kaiser  r.  McLouglilin,  4:)  Cal.  44'i;  Funiswortli  r.  Miun.  etc.  R.  II.  Co. 
iriU.  S.  4;).  And  8(^e  as  to  grants  by  states:  Peoplo  v.  111.  Cent.  U.  It. 
Co.  62  III.  510;  Pconlo  v.  Ketchum,  72  Id.  212;  Davis  v.  Gray,  16  Wall. 
203;  Houston  etc.  U.  K.  Co.  v.  Kucchicr,  36  Tex.  332. 

18  Union  Pacif.  R.  R.  Co.  v.  Methane,  IS  Int.  Rev.  Rec.  68. 

19  Packer  v.  Sunbury  etc.  R.  It.  Co.  19  Pa.  St.  211. 

20  Daniels  v.  Chicago  etc.  R.  R.  Co.  35  Iowa,  129. 

21  Daniels  «.  Chicago  etc.  R.  R.  Co.  35  Iowa,  129. 

2J  Todd  V.  Plttsbnrg  etc.  R.  R.  Co.  19  Ohio  St.  514.  Compare  Mo- 
Wllllams  r.  Morgan,  61  ill.  89. 

23  Van  Size  v.  Long  Island  R.  R.  Co.  3  Hun,  613;  6  Thorn  p.  &  C.  298. 

24  Van  Size  v.  Long  Island  R.  It.  Co.  3  Hun,  613;  6  Thomp.  &  C. 
298;  Oraliaiur.  CounersviUe  eU\  R.  R.  Co.  33  Ind.  4o3;  10  Am.  R.  56. 
lint  sec  Califoniia  etc.  It.  R.  Co.  v,  Armstrong,  46  Cal.  85;  Justice  r. 
Nesquehonlng  Valley  B.  R.  Co.  87  Pa.  6t.  28. 

§  247.  Eminent  domain.— Acts  of  the  legislature  au- 
thorizing railroad  companies  to  appropriate  lands  by  the 
exercise  of  the  rlglit  of  eminent  domain  are  valid  and  con- 
stitutional acts.^  But  the  necessity  of  such  appropriation 
must  exist,  as  a  condition  precedent  to  the  exercise  of  the 
right;  ^  and  it  is  incumbent  upon  the  company  to  show  that 
it  has  substantially  complied  with  all  the  conditions  which 
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the  law  has  annexed  to  the  exercise  of  the  power.*  A 
statute  authorizing  the  exercise  of  the  power  must  be 
construed  strictly .<  Land  cannot  be  taken  for  the  gen- 
eral uses  of  the  company,  in  addition  to  the  uses  specified 
in  the  statute.*  A  general  grant  of  power  to  take  land 
for  the  track  of  a  railway  doen  not  authorize  the  company 
to  take  land  for  a  temporary  track  during  the  construc- 
tion of  the  main  line.^  And  the  acquisition  of  lands  for 
the  purpose  of  speculation,  or  to  prevent  competition,  or 
in  aid  of  collateral  enterprises,  is  not  authorized  under 
such  a  grant  of  power."  And  so  of  the  acquisition  of 
lands  for  tlie  erection  of  a  manufactory  of  railroad  cars,' 
or  for  the  purpose  of  erecting  dwelling-houses  to  rent  to 
the  employees  of  the  company.*  But  land  may  be  taken 
for  turn-outs,  depots,  engine-houses,  and  turn-tables,^*^ 
and  for  the  erection  of  shops  for  the  repair  of  cars  and 
locomotives;  1^  or  for  piling  wood  and  lumber  used  on 
the  road,  and  brought  to  it  for  transportation  thereon.^ 
And  the  power  to  acquire  land  for  necessary  ''  append- 
ages "  is  held  not  to  be  exhausted  by  an  apparent  com- 
pletion of  the  road,  where  an  increase  of  business  do. 
mands  other  appendages,  or  more  room  for  tracks.^*  A 
railroad  company  having  general  powers  to  locate  its 
road,  and  take  land  for  it,  may  cross  a  public  highway, 
subject  to  the  duty  of  making  comi>ensation  to  private 
owners.i^  So  it  may  divert  a  stream  of  water  flowing 
across  the  line  of  its  road;  ^  and  may  institute  proceed- 
ings against  the  owner  of  a  stratum  of  coal,  to  obtain 
from  him  an  underground  right  of  way.^^  And  authority 
may  be  conferred  upon  a  railway  company  to  acquire 
springs  near  its  road,  where  water  is  essential  to  its  use, 
and  it  cannot  be  otherwise  procured.^''  But  a  railway 
company  has  no  right  to  take  for  the  use  of  its  road  lands 
held  for  certain  specific  purposes  by  a  municipal  corpo- 
ration.^  And  in  New  York,  the  power  of  a  railway  com- 
pany to  take  property  does  not  extend  to  that  which  is 
already  held  and  dedicated  by  authority  of  law  to  a 
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different  public  use;  ^  nor  does  it  extend  to  tbe  acquisi- 
tion of  lands  outside  of  its  way  for  the  purpose  of  en- 
abling it  to  obtain  gravel  therefrom  for  the  construction 
of  its  ToaA.^  A  state  legislature  may  authorize  the  con- 
struction of  railroads  through  land  owned  but  not  occu-* 
pied  by  the  United  States  ;2i^  and  a  dwelling-house  is  no 
more  exempt  than  any  other  species  of  real  estate  from 
tbe  right  of  eminent  domain.^  And  where  a  statute 
provides  that  no  corporation  shall  takeiany  dwelliog- 
house  without  the  consent  of  the  owner,  the  term  "  dwell- 
ing-house "  refers  only  to  the  house,  and  does  not  include 
any  part  of  the  garden,  orchard,  or  curtUage.^  So  all 
private  contracts  are  subordinate  to  the  right  of  eminent 
domain.^  It  is  for  the  courts  to  determine  as  to  the  ne- 
cessity and  extent  of  the  appropriation  of  lands  by  a 
railway  company  in  the  exercise  of  the  right,  of  eminent 
domain ;  ^  but  they  will  not  usually  interfere  with  the 
exercise  of  the  right,  except  in  cases  of  gross  abuse.^* 

1  Bloodgood  V,  Mobawk  etc.  B.  B.  To.  18  Wend.  0;  and  see  Brad- 
ley V.  N.  Y.  etc.  tt.  U.  Co.  21  Coiin.  2J4;  Weir  v.  St.  I*aul  etc.  B.  B.  Go. 
IH  Hlnii.  155;  Moore  r.  Superior  etc.  B.  B.  Co.  34  Wis.  173;  Shipley  v. 
BaltUiiore  etc.  B.  B.  Co.  84  Md.  836;  tit.  Eminent  Bomaiit.  The 
legal  existence  of  a  corporation  aathorlzed  to  coustract  a  railroad  Is 
at  the  foundation  of  the  right  to  take  property  for  its  use,  under  the 
lig^bt  of  eminent  domain:  Matter  of  Brooklyn  etc.  Ballw.  Co.  72  N.  T. 
24S. 

2  New  York  etc.  B.  B.  Co.  v.  Metropolitan  Qm  Light  Co.  5  Hun, 
201:  Beed  v.  LonlSTllle  Bridge  Co.  8  Boab,  69;  Lelsse  v.  St.  Louis  etc 
B.  B.  Co.  2  Mo.  App.  105. 

8  Atlantic  etc.  R.  R.  Co.  v.  Snlliyant,  5  Ohio  St.  276;  Atkinson  v. 
Marietta  etc.  B.  B.  Co.  15  id.  21;  Phillips  v.  Dunkiric  etc.  R.  K.  Co.  78 
Pa.  St.  177;  Bouapart  r.  Camden  etc.  B.  B.  Co.  1  Bald.  218;  Halstead  v. 
Mayor  etc.  3  N.  Y.  430. 

4  Unauffst's  Appeal,  55  Pa.  St.  12ft;  N.  T.  etc.  B.  B.  Go.  v.  Kip,  49 
If.  T.  64ff ;  Oray  v.XWerpool  etc.  Kallw.  Co.  9  Beav.  391. 

5  Spofford  V.  Bucksport  etc.  B.  B.  Go.  66  Me.  28. 

6  Currier  v.  Marietta  etc.  Railw.  Co.  11  Ohio  St.  228;  and  see  Mem* 
phis  Freight  Go.  v.  Mayor  etc.  4  Cold.  419. 

7  Bensselaer  etc.  B.  B.  Go.  v.  OaviSi  43  N .  T.  137. 

8  Eldridge  V.  Smith.  34  Vt.  484. 

9  Eldridge  V.Smith,  34  Vt.  484. 

10  Bird  V.  Wilmington  etc.  B.  B.  Co.  8  Rich.  Eq.  46;  Htanlbal  eto. 
B.  B.  Co.  V.  Muder,  4 )  Mo.  165;  N.  Y.  etc.  R.  R.  Co.  r.  Metrop.  QaB 
Light  Co.  5  Hun,  201 ;  63  N.  T.  336;  N.  T.  etc.  R.  R.  Co.  v.  Kin,  46  id.  646; 
TAm.  R.  885;  PhiLi.  etc.  B.  B.  Co.  v.  WnUams,  54  Pa.  St.  103;  Oiesy  v. 
Cio.  etc.  B.  B.  Co.  4  Ohio  St.  806. 
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.  U   Chicago  etc.  n.  R.  Go.  v.  Wllsoa,  17  m.  13S;  Hannibal  etc  B.  B. 
Co.  r.  Mader.  49  Mo.  ItfS. 

13  Eldrldge  v.  Smith,  34  Vt.  484:  and  see  N.  T.  etc.  B.  R.  Co. «. 
Metrop.  Gari  Light  Co.  63  N.  Y.  126. 

13  Toledo  etc.  R.  It.  To.  v,  D»aiels,  16  Ohio  St.  390;  Chicago  etc.  B. 
R.  Co.  0.  Wilson.  17  111.  123.  Cuuijiure  Childs  v.  Central  11.  It.  Co.  33  N. 
J.  L.  323;  Kler  v.  Boyd,  60  Pa.  ^t.  33;  Peavey  «.  Calais  B.  R.  Co.  30 

He.  4J8. 

14  State  V.  ^lootclair  R.  R.  Co.  35  N.  J.  L.  328.  Compare  Baltimore 
etc.  Tump.  Co.  p.  Uuloii  U.  B.  Co.  35  Md.  224;  Cake  v.  Phila.  etc.  B.  B. 

Co.  87  Pa.  8t.  a07. 

15  Baltimore  etc.  R.  B.  Co.  v,  Maffruder,  84  Md.  79 . 

16  Brown  v.  Cofcy,  43  Pa.  St.  405. 

17  Stroheckcr  v.  Alabama  etc.  B.  B.  Co.  43  Ga.  509. 

18  State  V.  Montclair  B.  R.  Co.  35  N.  J.  L.  328. 

19  Matter  of  Boston  etc.  R.  B.  Co.  53  V,  T.  574. 

20  N.  T.  etc.  It.  R.  Ca  v.  Ouunison.  1  Hun,  496;  8  Thomp.  A  C.  682. 

21  See  lU.  Cent.  B.  R.  Co.  «.  United  States.  10  Law  R.  K.  S.  630; 
Atl.>Ocn.  V.  Detroit  etc.  Plauk  it.  Co.  J  Mich.  138. 

22  Brocket  v.  Ohio  etc.  B.  B.  Co.  14  Pa.  St.  241;  Wells  v.  Somerset 
etc.  B.  B.  Co.  47  Me.  345. 

33    Wulls  V.  Somerset  etc.  R.  R.  Co.  47  Me.  Uli. 

24  N.  T.  etc.  R.  B.  Co.  v.  Bofiton  etc.  R.  B.  Co.  36  Conn.  196;  Brown 
r.  Corey.  43  Pa.  St.  4>J5.  Compare  Kip  v.  N.  Y.  etc.  R.  R.  Co.  67  N.  Y. 
227. 

25  Bensselaer  etc.  B.  B.  Co.  v.  Davis,  43  N.  Y.  137. 

26  Eldrid^or.  Smith,  34  Vt.  434:  Dietrich  v,  Murdock,  42  Bfo.  297; 
Ford  V.  cbicnTo  etc.  B.  B.  Co.  14  Wis.  609.  See  Flower  r.  London  etc. 
BaUw.  Co.  2  Drew.  A  S.  332. 

§  248.  Compensation  to  lando^merB.— A  railroad 
comivany ,  authorized  to  take  land  for  its  road,  must  make 
compensation  to  the  owners  of  tlie  land  before  entering 
upon  and  permanently  occupying  such  land.^  The  value 
of  the  land  must  be  ascertained  by  legal  and  proper  pro- 
cess, and  be  paid ;  ^  or  an  adequate  and  safe  fund  must 
at  least  be  provided  for  the  future  compensation  of  tbe 
landowner.^  The  right  of  the  landowner  to  the  damages 
awarded  is  correlative  to  that  of  the  company  to  the 
land.^  Nor  can  one  railroad  company  appropriate  for  the 
construction  of  its  road  the  franchises  or  property  of  an- 
other, without  making  compensation  therefor.^  If  the 
company  take  possession  of  the  lands  of  the  owner,  with- 
out his  consent,  prior  to  the  assessment  of  damages  and 
tender  of  compensation,  such  owner  may  sue  the  com* 
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pany  to  recover  possession  of  the  land.^  Bat  a  subse* 
queQt  purchaser  from  the  then  owner  of  the  laud  taken 
cannot,  it  seems,  maintain  the  action.'  And  the  owner 
may  waive  liis  right  to  oust  the  trespasser,  if  iie  sees  lit, 
and  proceed  for  compensation.^  So,  if  a  landowner  con- 
sents to  the  makiuj?  of  a  railroad  across  his  land  before 
the  damages  are  to  be  ascertained  and  paid,  under  some 
arrangement  with  the  company  as  to  the  subsequent 
payment  of  damages,  he  cannot  afterward  prevent  the' 
work  in  .progress,  or  the  use  of  the  road ;  ^  nor,  in  tlia 
absence  of  a  binding  contract  to  that  effect,  can  lie  assert 
a  lien  on  the  land  thus  taken  and  occupied  for  the  road, 
in  the  nature  of  a  vendor's  lien.^^  The  use  of  a  street  for 
a  railroad  is  held  to  be  a  new  burden  beyond  the  public 
easement,  which  cannot  be  imposed  by  legislative  au- 
thority without  compensation  to  the  owner  of  the  fee.^^ 
And  the  owner  of  land  bounded  on  a  stream  not  naviga- 
ble is  entitled  to  compensation  for  land  taken  by  a  rail- 
way company  to  the  center  of  the  stream,  i'^  But  a  publio 
street  may  be  used  for  a  railroad,  without  compensation 
to  the  owners  of  lots  abutting  on  such  street,  who  have 
no  title  to  the  soil  of  the  street  itself. ^^  And  it  is  held, 
tbat  a  portion  of  a  turnjiike  road  may  be  used  for  a  rail- 
road track,  without  compensation  to  the  owners  of  land 
along  the  line  of  such  turnpike,  who  have  already  been 
compensated  for  the  condemnation  of  their  property ;  ^^ 
if  abundant  room  is  left  for  travelers  who  do  not  use  tlie 
railroad,  the  latter  is  not  a  new  use,  but  merely  a  moditi- 
cation  of  the  old  one.i'^  And  where  a  change  of  uses  for 
which  land  was  taken  is  made,  as  from  a  canal  to  a  rail- 
road, the  landowner  can  recover  compensation  for  such 
additional  burdens  and  inconveniences  only,  not  common  , 
to  the  general  public,  as  accrued  to  him  by  reason  of 
such  change.  10  If  a  railroad  company,  by  right  of  emi- 
nent domain,  takes  for  a  passenger  station  land  occupied 
by  anotlier  railroad  company,  and  the  latter  is  thereby 
deprived  of  part  of  its  business,  compensation  must  be 
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made  for  the  loss.^^  By  a  provision  of  the  general  rail- 
roail  act  of  New  York,  it  is  made  a  prerequisite  to  proceed- 
ings in  invitvm  to  acquire  title  to  lands,  that  the  company 
shall  he  "  unable  to  agree  for  the  purchase  '*;  ^^  which  is 
constrned  to  mean,  that  the  owner  must  be  either  unwill- 
ing to  sell  at  all,  or  only  willing  to  sell  at  a  price  which, 
in  the  judgment  of  the  agents  of  the  company,  is  ex- 
cessiye.^*  In  proceedings  to  acquire  lands  under  tb« 
Hissouri  statutes,  no  title  will  pass  unless  it  appears 
affirmatively,  from  the  record,  that  the  owner  refused  to 
relinquish  his  right  of  way  to  the  company.^  A  statute, 
the  provisions  of  which  permit  a  railroad  company  to 
enter  into  the  possession  of  and  use  the  land  sought  to 
be  condemned,  during  the  pendency  of  proceedings  for 
its  condemnation,  without  providing  compensation  for 
the  use  and  waste  committed  if  the  proceedings  finally 
fail,  is  held  to  be  unconstitutional.^ 

1  See  Blodgett  v.  Utlca  etc.  R.  R.  Co.  64  Barb.  580:  Avery  v.  Fox, 
1  A.b1).  U.  8. 24ti:  Atlantic  etc.  Tel.  i  o.  v,  Chicago  etc.  R.  K.  Co.  6  Biss. 
154;  8btite  V.  ChlcaKO  etc.  B.  li.  Co.  26  Ui.  4%:  Qrahain  v.  Columbia 
etc.  It.  11.  Co.  27  Iim.  2(iU:  MurUock  r.  I^roupeci  I'ark  etc.  Li.  K.  Co.  73 
N.  Y.  ATM;  and  see  Conn.  River  B.  B.  Co.  r.  County  Comm'rs,  127  Mass. 
60;  84  Am.  K.  838. 

2  Powers  p.  Bears.  12  Wis.  21S. 

8  St.  Joficpli  etc.  B.  R.  Co.  v.  Callender,  13  Kan.  496;  Matter  of 
New  York  etc.  K.  R.  Co.  (M)  N.  Y.  116;  Mettler  v.  Kaston  etc.  K.  U.  Co. 
2h  N.  J.  £q.  214:  Bohlman  v.  Orcen  Bay  etc.  tt.  U.  Co.  30  Wis.  105; 
Wliite  V.  Nasliville  etc.  R.  R.  Co.  7  Heisk.  blS;  Dinimlc  ^  v.  BrodheaO* 
75  Fa.  St.  464;  Chesapeake  etc.  B.  U.  Co.  v.  Patton.  6  VV.  Va.  147. 

4  Stacey  v.  Vt.  Cent.  Bailw.  27  Yt.  39.  But  no  compensation  Is  pro> 
vlded  by  law  for  Injuries  occasioned  by  the  construction  of  a  railroad* 
to  any  person  from  whom  no  land,  estate,  or  materials  are  takeu: 
Koa:ers  v.  Kennebec  etc.  U.  B.  Co.  35  Me.  319.  And  compensation  is 
only  necessary  when  private  property  is  to  be  taken:  Peun'a  K.  U.  Co. 
V.  N.  Y.  etc.  U.  B.  Co.  23  N.  J.  £q.  157. 

5  Grand  Rapids  etc.  B.  R.  Co.  v.  Grand  Rapids  etc.  R.  R.  Co.  35 
Mich.  265;  and  compare  Noll  v.  Dubuque  etc.  R.  R.  Co.  32  Iowa,  86: 
Little  Miami  etc.  R.  U.  Co.  v.  Dayton.  23  OIilo  St.  510;  Peoria  etc.  li. 
R.  Co.  V.  Peoria  etc.  R.  R.  Co.  66  111.  174;  Cln.  etc.  R.  R.  Co. «.  Danville 
etc.  Railw.  Co.  75  id:  113. 

6  Buffalo  etc.  R.  R.  Co.  v.  Ferris.  26  Tex.  688;  Loop  v.  Chamberlain, 
20  Wl.««.  I2!i;  Lyon  v.  Green  Bay  etc.  Railw.  Co.  4i  id.  638^emphl8  etc. 
It  R.  Co.  V.  Payne,  37  Miss.  700;  Mo.  etc.  Kailw.  Co.  r.  Ward,  10  Kan. 
852;  and  see  Field  v.  Carnarvon  etc.  Railw.  Co.  Law  R.  5  Kq.  190. 

7  Central  R.  R.  Co.  v.  Hetfleld,  29  N.  J.  L.  206;  and  see  Hentx  v. 
Long  Island  R.  R.  Co.  13  Barb.  646;  Rooncy  v.  Sacramento  etc  K.  R. 
Go.  6  CaL  638;  McLendou  v.  Atlanta  etc.  R.  U.  Co.  54  Ga.  293. 
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■  8  McGIinton  v.  Plttsbnnr  etc.  R.  1L  Co.  66  Pa.  St.  404:  and  see 
Hosher  v.  Kansas  City  etc.  R.  K.  Co.  60  Mo.  329.  Compare  ETansvUIe 
etc.  U.  B.  Cu.  c.  Grady.  6  Buah.  lU. 

9   Knapp  v.  McAoley,  39  Vt.  275;  and  see  Goodln  «.  Cin.  etc.  Canal 
Co.  18  Ohio  St.  l(>9. 

10  Kuapp  V.  McAuley,  39  Yt.  27A.  Compare  Dayton  etc.  B.  R.  Co*  v. 
Lewtou.  2U  Ohio  8t.  401 ;  Ferrer:i  v.  Stafford  etc.  Kailw.  Co.  Law  B.  IS 
£q.  A-J4;  Walker  r.  Ware  etc.  Ballw.  Co.  Law  U.  1  id.  196;  Wins  9,  Tat- 
teuliam  etc.  Bailw.  Co.  Law  1U3  Ch.  740. 

1 1  Waffer  «.  Troy  etc.  B.  B.  Co.  2!i  N.  T.  526;  Stetson  v.  Cbicago  etc. 
B.  K.  Co. 75  III.  74;  Ford  v.  Chicago  etc.  R.  R.  Co.  14  Wis.  60J>7Cox  r. 
Louisville  etc.  R.  B.  Co.  44  Ind.  178;  Southern  Paclf.  R.  u.  Co.  v.  Reed, 
41  Cal.  256:  Heirar  9,  Chicago  etc.  R.  R.  Co.  26  Wis.  624;  Hart/  v.  St. 
Paul  etc.  R.  R.  Co.  21  Minn.  S5S.  See  BaUroad  Go.  v,  Dayton,  23  Ohio 
St.  510;  State  v.  Maine,  27  Conn.  641. 

12  Chicago  etc.  R.  B.  Co.  v.  Stein,  75  HI.  41;  and  see  Barclay  B.  B. 
Co.  •.  Ingluun,  96  Pa.  St.  194. 

13  Carson  r.  Central  R.  R.  Co.  35  CaL  335:  and  see  Grand  Bapids  etc 
B.  B.  Co.  r.  Ueisel.  38  Mich.  62 ;  31  Am.  R.  306.       , 

14  Peddicord  v.  Baltimore  etc.  R.  B.  Co.  34  Md.  463. 

15  Peddicord  v.  Baltimore  etc.  R.  R.  Co.  84  Md.  463.  For  the  pniw 
pose  of  constructing  a  telt^graph  line  along  its  route  for  its  own  nse.  a 
railroad  company  may  cut  down  trees  standing  on  its  way.  without  in- 
cnrriiigaddltluunl  liability  to  the  original  owner  of  the  land  for  com* 
pensatlon:  Western  Union  Tel.  Co.  v.  Bich,  19  Kan.  517;  27  Am.  B. 

16  Hatch  V.  Cln.  etc  R.  R.  Co.  18  Ohio  St.  93. 

17  Eastern  B.  B.  Co.  v.  Boston  etc.  R.  B.  Co.  ill  Mass.  135.  Com- 
pare Mass.  etc.  R.  R.  Co.  v.  Boston  etc  R.  B.  Co.  121  id.  134. 

18  Laws  of  1850.  ch.  140.  S  IS. 

19  Matter  of  Prospect  Park  etc  B.  B.  Co.  67  N.  T.  37L 

20  Ells  V.  Pacific  B.  R.  51  Mo.  200. 

81  Cal.  Paclf.  R.  B.  Co.  v.  Cent.  Paclf.  B.  B.  Co.  4?<!al.  SSS;  Davis  9. 
Ban  Lorenzo  B.  R.  Co.  id.  617.  Compare  Shnte  v.  Chicago  etc.  R.  B. 
Co.  26  III.  436:  Peterson  v.  Ferrehy,  30  Iowa,  827;  Cooper  v.  Chester  B. 
B.  Co.  19  N.  J.  Eq.  199. 

§  249.  Compensation,  how  estimated.— When  the 
charter  of  a  railroad  company  provides  a  mode  for  the 
landowner  to  obtain  an  appraisal  of  compensation,  no 
other  mode  can  be  porsned.^  But  the  remedy  provided 
by  statute,  for  the  assessment  of  damages  sustained  by 
the  taking  of  land  for  a  right  of  way,  is  not  exclusive  of 
an  action  of  ejectment,  where  property  has  been  taken 
by  the  company  without  compensation  being  made.^  And 
if  a  railroad  company,  inst-ead  of  proceeding  with  the 
assessment  of  damages,  promises  to  pay  them,  the  land- 
owner may  recover  on  the  special  promise.*  The  statu* 
tory  proceedings  for  ascertaining  damages  must  be  strictly 
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pnnaad,^  and  erefy  essential  prerequisite  called  for  by 
the  statute  must  affirmatively  appear  on  the  face  of  the 
proceedings.*  Notice  of  the  proceedings  to  '* owners" 
and  *'  persons  interested  '*  *  is  essential.^  All  the  tenants 
in  common  of  the  land  sought  to  be  condemned  must  be 
l>efore  the  court.^  The  mortgagee  of  real  estate  is  an 
*'  owner"  so  as  to  be  entitled  to  notice.*  But  judgment 
creditors  of  the  owners,  having  a  mere  statutory  lien,  need 
not  he  made  parties  to  the  proceed  lags.  ^^  Nor  is  a  mere 
trustee  of  an  equitable  interest  in  the  lands  a  necessary 
party .u  And  if  the  legiftlature  locates  a  railroad  on  an 
avenue  or  highway,  this  dispenses  with  all  necessity  of 
notice  and  agreement  with  the  commissioners  of  high* 
ways.i3  The  inquiry  as  to  the  value  of  the  land  taken  by 
a  railroad  company  should  relate  to  the  time  of  the  ap* 
propriation;  ^'  and  if  jtayment  is  delayed,  interest  from 
that  time  may  be  added.^^  The  damages  to  be  appraised 
are  those  arising  to  the  landowner  from  a  proper  con- 
struction of  the  road  in  a  prudent  manner;  ^  and  do  not 
include  damages  for  injuries  that  may  result  from  any 
unauthorizetl  or  unlawful  acts  of  the  company,  or  from 
its  neglect  to  perform  a  statutory  duty.^^  Redress  may 
be  had  for  such  injuries  by  a  resort  to  the  proper  action.^^ 
Bemote,  indefinite,  or  merely  possible  damages  should  be 
excluded  in  awarding  compensation.^  But  in  general, 
all  inconveniences  caused  by  embankments,  excavations, 
and  obstructions  to  the  free  use  of  buildings,  and  incon- 
veniences from  the  sounding  of  whistles,  ringing  of  bells, 
rattling  of  trains,  jarring  of  the  ground,  and  from  smoke, 
BO  far  as  they  severally  arose  from  the  use  of  the  strip  of 
land  taken,  and  upon  it,  excluding  all  common  and  indi- 
rect damages,  may  be  considered.  ^^  The  exposure  of  the 
remaining  land  and  buildings  to  fire  from  the  company's 
engines  may  be  taken  into  consideration;^  and  so  of  the 
expense  of  erecting  additional  fences  to  which  the  land* 
owner  may  be  subjected.^^  On  the  other  hand,  an  allow- 
ance or  deduction  for  special  benefits  accruing  to  other 
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property  of  the  landowner  may  be  made  in  favor  of  the 
company;  ^  but  it  is  otherwise,  as  it  respects  general  ben- 
efits to  the  landowner,  common  to  others  or  to  the  whole 
community,  resulting  from  the  building  of  the  roacl.^ 
The  damages  should  be  estimated  with  reference  to  the 
purpose  for  which  the  land  was  acquired  and  used  by  the 
owner.^  A  building  taken  should  be  assessed  at  its  value 
as  such,  instead  of  assessing  the  value  of  the  materials.'^fi 
And  damages  to  a  mill  property  in  lessening  the  advan- 
tages of  the  water-power,  present  and  prosx)ective,  may 
be  considered.^  But  contingent  future  disadvantages 
and  unopened  mines  are  not  to  be  taken  into  considera- 
tion.^ In  an  action  for  damages  for  the  unlawful  con- 
struction of  a  railroad  upon  the  plaintiff's  land,  he  is 
entitled  to  recover  the  difference  between  the  value  of 
the  land  when  the  injury  began,  and  the  value  after- 
wards ;'''>  and  such  exemplary  damages  as  the  evidence 
may  warrant.^  But  the  damages  should  not  include  the 
value  of  the  land  taken.*o 

1  Pettibone  v.  La  Crosse  etc.  B.  R.  Co.  14  Wis.  443;  and  see  New 
Alliany  etc.  R.  R.  Co.  v.  Connelly,  7  InU.  32;  Mclutire  r.  Western  etc 
B.  EL  Co.  67  No.  Car.  278. 

2  Daniels  v.  CblcMO  etc.  R.  R.  Co.  35  Iowa,  129;  and  see  Austin  »• 
Bntland  K.  IL  Co.  45  Vt.  215;  St.  Joseph  etc.  li.  R.  Co.  13  Kau.  4!)6; 
Conger  0.  BnrlinKton  etc.  R.  R.  Co.  41  Iowa»  419;  8mltb  v.  Chicago  etc. 
R.  K.  Co.  67  III.  IHl.  As  to  tbe  riffbt  of  a  landowner  to  an  Injunction. 
afTRinRt  a  railroad  company,  where  his  compenMatlon  has  not  t>een 
aniMSMed  or  paid:  see  Omnlia  etc.  R.  li.  Co.  v.  Meuk,  4  Neb.  21:  New 
Orleans  etc.  K.  H.  Co.  r.  Fit^derlc,  46  M1s.h.  1  j  Plckert  v.  Ridsefleld  Park 
R.  R.  Co.  25  N.  J.  £q.  Sltf ;  Kaelker  v.  St.  Louis  etc.  R.  R.  Co.  50  bid. 
127:  Gil  man  r.  Sbeboyoan  etc.  R.  R.  Co.  40  Wis.  6.M;  Cobb  v.  111.  etc.  R. 
R.  Co.  68  HI.  233;  California  etc.  R.  R.  Co.  v.  Central  etc.  li.  R.  Co.  47 
Cal.  549;  Cosens  v.  Boguor  Rallw.  Co.  Law  R.  1  Ch.  App.  6M. 

8   Piatt  V.  Western  etc.  R.  R.  Co.  65  No.  Car.  74. 

4  Cimningham  v.  Padflc  R.  R.  Co.  61  Mo.  33.  And  compare  N.  T, 
etc.  R.  R.  Co.  V.  Kip,  46  N.  Y.  546. 

5  Cunningham  r.  Pacific  R.  R.  Co.  61  Mo.  33;  and  see  East  Penn'« 
B.  B.  Co.  V.  Sebollenberger,  54  Pa.  St.  144. 

6  Bee  Mclntyre  9.  Easton  etc.  R.  R.  Co.  26  N.  J.  Eq.  425;  Chicago 
etc.  R.  R.  Co.  V.  8mithr78  111.  96.  An  owner  Is  one  who  baa  some  iiv 
terest  in  the  land  at  the  time  the  injury  was  done :  Plilla.  etc.  R.  &.  Ca 
•.  Lawrence,  10  Phlla.  604. 

7  Lohman  r.  8t.  Paul  etc.  B.  R.  Co.  18  Minn.  174. 

8  Oiand  Rapids  etc.  R.  B.  Co,  9.  Alley,  34  Mich.  16. 

9  Sererln  v.  Cole,  38  Iowa,  463;  Martin  v.  London  etc.  Co.  Law  B.  1 
Xq.  145;  Mich.  Air  Line  Rallw.  Go.  v.  Barnes,  40  Mich.  388. 

Boohs  Cobp.— 8ji« 
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If  WUMD  f.  New  Toric  etc  B.  B.  Co.  47  N.  T.  157;  C  Al»b.Pr.H. 
S.  91. 

11    MeInt7Tev.Ea8toii«te.B.B.Go.3eN.J.Eq.425. 

IS  Mfttter  of  Prospect  Park  etc  B.  B.  Co.  8  Han,  M;  e7  N.  T.  171. 
Compare  Matter  of  llarsb.  71  X.  T.  81A. 

IS   Whitman  r.  Boston  etc  B.  B.  7  Allen,  81S;  Logansnort  etc  B.  S 
Co.  V.  Buctuuiau,  bi  lud.  164.    Compare  Lyou  r.  Groeu  bay  etcB.  B« 
4i  Wb.  638:  Metier  r.  Eatiton  etc.  B.  B.  Co.  37  N.  J.  L.  22*;  Graliam  v. 
ConuersvUie  etc.  B.  R.  Co.  M  Ind.  M3;  10  Am.  B.  56;  Hampden  Paint 
etc.  Co.  V,  Sprlugfleld  etc.  B.  B.  Go.  124  Mass.  118. 

14  Whitman  r.  Uoston  etc.  B.  B.  7  Allen,  313;  Old  Colonr  B.  B.  Co. 
r.  Miller,  VU  Mass.  1.  Compare  Atlantic  etc.  B.  B.  Co. «.  Koblentx,  21 
Ohio  Ht.  834;  Warren  e.  St.  Paul  etc.  B.  B.  Co.  21  Minn.  €iii  Bbjrs  e. 
Dare  Valley  BaUw.  Co.  Law  B.  19  £q.  M. 

15  Claric  9.  Vt.  etc  B.  B.  Cc  38  Vt.  lOS. 

16  Fleming  v.  Chicago  etc  B. B. Cai4  Iowa, 858;  dark  ••  TL etsu 
B.  B.  Co.  28  Vt.  103. 

17  King  V.  Iowa  Midland  B.  B.  Co.  84  Iowa,  45S;  and  see  Tomer  e. 
Sheflleld  etc  Bailw.  Co.  10  Mees.  *  W.  425. 

18  Lawrence  v.  Great  Northern  Bailw.  Co.  15  Jar.  652;  Monongahela 
.  NaT.  Co.  V.  Coon,  6  Watts  *  S.  101;  Bangor  etc.  B.  B.  Co.  v.  McComb, 

60  Me.  2M. 

19  Peoria  etc  B.  B.  Co.  v.  Sawyer,  71  HL  861:  Somenrille  etc  B.  B* 
e.  Dooffbty.  2  Zab.  495;  Shenango  B.  B.  Co.  v.  Brabam,  79  Fa.  St.  447; 
Bast  Brandy wlue  etc  B.  B.  Co.  v.  Bauck,  78  id.  454;  Tacker  «.  Mass. 
etc.  B.  B.  Co.  118  Mass.  546;  Walker*.  Old  Colony  etc.  B.  B.  103  id.  10; 
4  Am.  B.  509;  Matter  of  Poagbkeepsie  etc.  B.  K.  Co.  63  Barb.  151;  Al* 
baiiy  etc.  B.  B.  Co.  v.  Dayton,  10  Abb.  Pr.  N.  8.  182;  Vlrglula  etc 
B.  B.  V.  Hewry,  8  Nev.  itid;  Sherwood  v.  St.  Paul  etc.  R.  R.  Co.  21 
Minn.  127;  Adden  v.  White  Mts.  etc.  B.  R.  Co.  55  N.  H.  413:  Kos- 
tendader  v.  Pierce,  87  Iowa,  645;  Gear  v.  Railroad  Co.  48  Id.  88; 
Baltimore  etc.  B.  B.  Co.  v.  Lansing,  52  lud.  22iH  Va.  etc  BaUw.  Co. «. 
Lynch,  13  Nev.  92;  North  Pacific  R.  B.  Co.  v.  Reynolds. 50  caL  90.  The 
proper  inqairy  is,  what  is  the  fair  marketable  value  of  the  whole  land 
taken,  without  the  ndiway,  and  then  what  will  be  tho  fair  marketable 
value  of  the  land  not  taken  Y  The  difference  will  be  the  true  amount 
of  compensation  to  be  awarded:  Black  Biver  etc.  B.  B.  Co.  v.  Bar> 
nard,  9  Hun,  104;  and  see  Matter  of  N.  T.  etc.  B.  R.  Co.  6  id.  149;  Matter 
of  Prospect  Park  etc.  B.  R.  Co.  24  Id.  199;  Louisville  etc.  BaUw.  e. 
Thompson,  18  Mon.  B.  735;  San  Francisco  etc.  R.  It.  Co.  v.  Caldwell,  81 
CaL  867;  Powers  v.  Haaleton  etc  Railw.  Co.  33  Ohio  St.  429. 

20  Adden  «.  White  Mts.  B.  B.  Co.  55  N.  H.  413;  20  Am.  B.  220.  Bat 
eonomare  Patten  p.  Northern  B.  B.  Co.  33  Pa.  St.  426;  Lehigh  Valley  B. 
B.  Co.  V.  Lazarus.  28  id.  203. 

21  Winona  etc.  R.  R.  Co.  v.  Denman,  10  Minn.  267;  Balelgh  etc  B.  B. 
Co.  9.  Wicker,  74  No.  Car.  220;  Louisville  etc.  R.  R.  Co.  v.  GIaaebro<*» 
1  Bash  325. 

22  Bailroad  Co.  v.  TVree,  7  W.  Ya.  693:  Henderson  etc  Bailw.  #• 
Dickenon,  17  Mon.  B.  1<3;  Wilson  v.  Bockford  etc.  B.  R.  Co.  59  HI.  278; 
Todd  r.  Kankakee  etc  B.  B.  Co.  78  id.  580;  Greenville  ete.  Bailw.  e. 
ParUow,  5  Rich.  428. 

23  Woodfolk  V.  NashvlUe  etc.  Bailw.  2  Swan,  422;  Little  Miami 
Bailw.  V.  Collett,  6  Ohio  St.  182;  Homsteln  v.  AtUuitic  etc.  B.  B.  Co.  51 
Pa.  St.  87;  Minn.  etc.  R.  R.  Co.  v.  McNamara,  13  Minn.  508;  Hosher  e. 
Kansas  City  etc.  R.  R.  Co.  60  Mo.  303.  Compare  California  ete*  B.  & 
Ca  V.  Armstrong,  46  Cal.  85. 

-    M  Welch  V.  MUwaukee  etc  Bailw.  Co.  27  Wis.  10& 
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SS   LafHiTette  etc.  R.  B.  Co.  v.  Wlnslow,  flS  ni.  219. 

36   Dorian  v.  East  Brandywlne  etc.  B.  B.  Go.  46  Pa.  St.  520. 

27  Searle  v.  Lackawanna  R.  R.  Co.  33  Pa.  St.  57. 

28  Chicat^o  etc.  R.  R.  Co.  r.  Baker,  73  HI.  316.  Compare  Hartz  v.  St. 
Paul  ctr.  \x.  Tt.  Co.  21  Minn.  S5S;  Harrison  v.  Iowa  etc.  R.  R.  Co.  36 
Iowa.  3:23 :  Chicago  etc.  R.  U.  Co.  v.  Davis.  86  111.  20. 

29  Anderson  etc.  R.  R.  Co.  v.  Kemodle,  54  Ind.  314. 

80  Anderson  etc.  R.  R.  Co.  v.  Kemodle,  54  Ind.  314;  Sherman  v.  Mil- 
waukee etc.  B.  R.  Co.  40  Wis.  645. 

§  250.  Title  or  interest  acquired  in  lands.— The 
riglit  of  passage  which  a  railroad  company  acquires 
across  the  land  of  private  individuals,  whether  by  private 
purchase,^  or  under  the  right  of  eminent  domain,^  is  an 
interest  in  the  land.<  In  some  of  the  states,  railway  com- 
panies may  acquire  the  absolute  fee  in  land  by  purchase 
and  deed  in  fee-simple,^  and  sell  and  convey  the  same, 
when  no  longer  needed  for  the  corporate  purposes.^  It 
has,  however,  been  held,  that  a  railway,  by  a  deed  in  fee- 
simple,  acquires  only  a  right  of  way.>  And  it  is  the  gen« 
eral  rule  in  the  United  States,  that  the  title  acquired  by 
railroad  companies,  under  statutory  proceedings  to  con- 
demn lands,  is  not  the  absolute  fee-simple,  but  merely  the 
right  to  use  the  lands  for  their  purpose.^  The  fee  remains  in 
the  owners,  subject  to  that  nse,  and  on  the  discontinuance 
of  the  nse,  such  owners  are  entitled  to  resume  possession.^ 
Trees  standing  on  the  land  taken,  and  which  may  be 
useful  in  the  construction  of  its  road,  become  the  property 
of  the  company.^  So  the  company  may  use,  in  thecon- 
stmction  of  its  road,  materials  removed  in  grading  it;  ^<^ 
but  may  not  sell  such  materials.!^  Nor  does  the  company, 
in  procuring  its  right  of  way,  acquire  the  right  to  enter 
upon  and  dig  ditches  through  lands  adjacent  thereto ;  ^ 
nor  the  right  to  divert  a  stream  of  water  from  its  natural 
channel,  to  the  injury  of  the  landowner.is  And  the 
ri|;ht  to  the  minerals  below  the  surface  of  the  land  taken 
remains  in  the  landowner,  subject  only  to  the  right  of 
the  company  to  construct  and  operate  its  road  as  author- 
ized by  law.i^  But  one  whose  land  has  been  taken  for  ^ 
railroad  cannot  afterward  rightfully  enter  thereon,  and 
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dig  and  carry  away  tbe  soil,  or  do  any  other  act  wfakli 
interferes  with  the  use  of  the  land  by  the  railroad  com* 
pany.u  And  where  a  railroad  company  acquires  the  fee 
of  lands  for  its  road,  it  has  an  exclusive  rii^lit  to  unob- 
Btrueted  iKMsesaion  above  its  road.^*  Authority  to  a 
railroad  company  to  locate  its  road  upon  certain  land 
does  not  authorize  it  to  convert  the  land  to  a  different 
purpose;^'  m»  for  instance,  to  the  construction  of  a  toll- 
house. ^>  But  where  tbe  charter  of  such  company  author- ' 
izes  it  to  acquire,  by  purchase,  real  estate  necessary  for 
the  construction  of  its  road,  lands  deeded  to  it  will  be 
presumed  to  be  acquired  for  that  purpose. ^^  Land  taken 
by  the  state  for  a  railroad,  either  by  a  fee-simple  purchase, 
or  by  right  of  eminent  domain,  does  not  revert  to  the 
original  owner  upon  an  abandonment  of  the  use  for  which 
it  was  taken.^ 

1  See  an/6.  S  24S. 

2  See  anr«,  S  247. 

5  East  Penu*a  O.  R.  Co.  v.  SchoUenberger,  M  Pa  St.  144. 

4  See  Nlcoll  0.  N.  T.  etc.  Rallw.  Co.  12  N.  T.  121 ;  Page  v.  Helnebergt 
40Vt.  81. 

6  Yatea  v.  Van  De  Bogert,  66  N.  T.  626;  Kenuey  v.  Wallace,  S4  Hon, 

478. 

T6   See  Deaa  v.  Sullivan  Ballw.  22  N.  H.  316;  United  States  v.  Harris, 
Sum.  21. 

7  Wost.  Penn'a  R.  R.  Co.  v.  Johnson,  59  Pa.  St.  290;  Kellogg  «. 
Mallu.  50  Mo.  4:)6;  1 1  Am.  R.  426;  Kallroad  Co.  v.  Davis.  2  Dev.  A  B.l57j 
Hearil  r.  Brooklyn.  UO  N.  Y.  242;  Kansas  Cent.  Rallw.  Co.  e.  Alien,  'a 
Kan.2s.);  31  Am.  U.  190;  Alabama  etc.  K.  U.  Co. «.  Burkctt.  42  Ala.  83. 
In  Vermont,  the  title  acquired  is  ordinarily  tbe  entire  fee:  Troy  etc. 
R.  U.  Co.  r.  Potter.  43  Vt.  265.  And  in  Minnesota  tho  easement  of 
railroad  companies  In  lands  taken  for  their  roads.  Is  pi-actically  equlv« 
alent  to  tbe  fee:  RobbliLS  v.  Si.  Paul  etc.  R.  R.  Co.  22  Minn.  286. 

8  Alabama  etc.  R.  R.  Co.  v.  Burkett,  42  Ala.  83;  Strong  v.  Brooklyn. 
68N.  Y.  1;  Jackson  o.  Jutland  etc.  Railw.  Co.  25  Vt.  151;  Hastings  «. 
Railroad  Co.  38  Iowa.  316.  Compare  Plukerton  v.  Boston  etc.  R.  R.  Co. 
109  Mass.  527;  Woodworth  v.  Payne.  74  N.  Y.  196, 201. 

»  Taylor  v.  N.  Y.  etc.  R.  U.  Co.  38  N.  J.  L.  28;  Blake  v.  Rich,  34  N. 
B.  282.  And  see  Brainard  v.  Clapp,  10  Cush.  6;  Preston  r.  Dubuque 
etc.  u.  It.  Co.  11  Iowa,  15. 

10  Evans  v.  Haef ner,  29  Mo.  141;  Chapln  v.  SuUlvan  B.  B.  39  N.  H.  664. 

11  Aldricb  v.  Drury,  8  R.  I.  554;  5  Am.  R.  624. 

12  State  r.  Armcll,  8  Kan.  288. 

13  Stodgblll  V.  Cblcago  etc.  R.  R.  Co.  43  Iowa,  26;  22  Am.  B. 211;  and 
see  Lake  Superior  etc.  R.  K.  Co.  v.  Orevo,  17  Minn.  322. 

14  Lyon  r.  Gormley,  53  Pa.  St.  261 ;  Blake  v.  Rich.  34  N.  H. 
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15  Conn.  etc.  R.  R.  Co.  v.  Holton,  32  Yt.  43. 

16  Junction  K.  R.  Co.  V.  Boyd.  8  Phila.  224. 

17  Oiesey  v.  Clu.  etc.  Rallw.  4  Oblo  St.  308;  and  see  Lance's  Appeal* 
85  Pa.  St.  16. 

18  Cape  Girardeau  etc.  Gravel  Road  Co.  v.  Renfroe.  58  Mo.  265. 

19  Tates  V.  Van  De  Bogert.  56  N.  T.  526.  Compare  Boston  etc.  R.  R« 
Co.  V.  Greenbusli,  5  Lau:».  4oI. 

20  Haldeinan  r.  Peuii'a  Cout.  R.  R.  50  Pa.  St.  425.  And  compare 
Heyward  v.  Mayor  etc.  7  N.  Y.  314;  Rexford  v.  Knigbt,  11  id.  808;  Do 
Yaraigue  v.  Fox,  t  Blatclif.  95. 

g  251.  Location  of  road.— Before  proceediDg  with 
the  conAtruction  of  a  railroad  a  nurvey  of  the  route  must 
be  made;  ^  and  the  company  should  define  with  preci- 
sion the  location  and  tlie  quantity  of  hind  required,  in 
order  to  show  the  landowner  the  extent  of  tlie  ciaim 
made.2  Experimental  surveys  may,  however,  be  made 
at  plea.sure,  before  the  final  location  of  the  route  ;B  since 
the  mere  experimental  survey  of  a  route  confers  no 
vested  riglit.'*  .But  after  the  road  has  Ixjen  located  and 
constructed  between  the  termini  fixed  by  the  charter,  the 
I)ower  of  the  company  to  select  the  location  is  exhaust- 
ed.'^ and  it  cannot  he  indulged  with  another  choice.^ 
And  this  is  so.  altliough  the  change  sought  is  not  to  ap- 
propriate the  land  of  an  individual,  but  to  use  a  high- 
way.^ The  route  can  be  changed  only  by  authority  of  a 
legislative  act.s  Even  the  power  to  "maintain"  a  rail- 
road does  not  imply  a  power  to  change  the  location  after 
the  railroad  has  been  constructed.^  But  where  the  char- 
ter fixes  one  terminus  of  the  road  at  or  near  a  certain 
point,  the  company  is  permitted  a  large  discretion  in 
locating  its  r«)ute,i*  the  exercise  of  which  will  not  be 
reviewed,  unless  the  company  has  clearly  abused  the 
privilege,  or  acted  in  bad  faith,  i*  Generally,  all  railroad 
charters  must  be  taken  to  allow  the  exercise  of  such  a 
diHcretiou  in  the  location  of  a  route  as  is  incident  to  an 
ordinary  practical  survey  thereof,  made  with  reference 
to  the  nature  of  the  country  to  be  passed  over,  and  the 
obstacles  to  be  encountered  or  avoided.  ^^  Where  a  rail- 
xoad  company  was  organized  by  an  act  of  the  legislature^ 
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with  authority  to  construct  its  road  between  two  jMints, 
and  oyer  certain  streets  and  roads  therein  named,  this 
was  held  to  constitute  a  practical  location  of  its  route  by 
the  le^lature,  and  to  dispense  with  the  notice  of  the 
Itication  of  its  route,  and  of  the  filing  of  the  map  required, 
by  the  General  Railroad  Act.^'  Power  in  the  charter  of 
a  railway  company  to  enter  a  city  confers,  of  necessity, 
the  right  to  locate  the  road  somewhere,  and  if  need  be, 
npon  a  street  or  alley.  ^^  And  a  charter  authority  to  build 
a  railroad  to  a  city  named,  imports  an  authority  to  ex- 
tend the  road  within  the  city  limits.^'  Power  to  change 
the  "location"  or  *' route'*  does  not  include  the  power 
to  change  the  termini.^*  A  contract  by  a  railway  com- 
pany  to  locate  depots  at  a  particular  point  and  no  other, 
in  a  town,  is  against  public  policy. ^^  a  location  of  the 
route  of  a  railway,  sufficient  to  fix  the  liability  of  sub- 
scribers to  the  stock,  may  be  completed  by  resolutions^ 
the  publication  of  maps,  or  by  other  acts  of  the  directors, 
manifesting  a  corporate  determination  to  construct  the 
road  over  a  particular  route. '^  But  the  articles  of  asso- 
oiation  of  a  railway  company  are  superior  to  a  map  of  its 
road,  and  if  the  two  are  in  conflict,  the  map  must  yield.^' 
In  trespass  by  a  landowner  against  a  railroad  company, 
for  entering  upon  his  land,  and  there  constructing  its 
road,  the  burden  of  proof  is  upon  the  defendant  to  show 
that  the  land  is  included  in  the  authorized  location.^ 
The  fact  that  a  railroad  was  constructed,  and  has  ever 
since  been  in  use,  and  that  its  location  is  on  the  town 
records,  is  held  to  be  sufficient  proof  of  location,  ^i- 

1  See  Neal  v.  Pittsbun  etc.  R.  R.  Co.  2  Grant  Cas.  137:  Hoosa- 
tonic  R.  B.  Co.  V.  Lee  etc.  K.  R.  Co.  118  Mass.  391;  Mlasoarl  ttlTer  etc 
11.  U.  Co.  r.  Sbepard,  9  Kan.  647. 

2  Stranj;  v.  Beloit  etc.  R.  R.  Ca  16  Wis.  635. 

3  Neal  v.  Pittsbor!?  etc.  R.  R.  Co.  2  Oront  Cas.  137. 

4  Morris  etc.  R.  R.  Co.  v.  Blair,  1  Stockt.  Ch.  635. 

5  Brlffham  v.  Ajpr.  etc.  K.  R.  Co.  1  Allen,  316;  Morris  etc.  R.  B.  Co« 
V.  Central  K.  li.  Co.  31  N.  J.  L.  2U5;  and  see  Turnpike  Co.  o.  Hhsmer. 
U  Conn.  361:  Beale  r.  Peuu'a  R.  K.  Co.  86  Pa.  .>t.  m;  Brooklyn  Cent. 
K.  U.  Co.  p.  Brooklyn  City  R.  R.  Co.  32  Barb.  358;  Blakemore  v,  Glain- 
Acsaushlre  Canal  Co.  1  Mylne  A  K.  154.   But  compare  Miss,  etc  B.  B. 
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Co.  9.  DoYaney.  42  Mlfls.  555;  2  Am.  B.  608;  South  Carolina  Rallw.v. 
Blake,  9  Rich.  229:  Easton  etc.  R.  R.  Co.  v.  Oreenwlcb.  25  N.  J.  £q. 
565. 

6  Neal  r.  Pimhnrff  etc.  R.  R.  Co.  2  Grant  Cas.  187.  But  see  MUs. 
etc  B.  R.  Go.  V.  Deviuiey.  42  Mbs.  555;  2  Am.  R.  tiOS. 

7  Little  Miami  U.  R.  r.  Nuylor.  2  Olilo  St.  235. 

8  MtiHon  V.  Brooklyn  etc.  R.  It.  Co.  35  Barb.  373;  Hudson  etc.  Canal 
Co.  V.  N.  Y.  etc.  li.  R.  Cu.  i)  PiUge.  323. 

9  Moorheail  v.  Little  Miami  R.  R.  17  Ohio.  340;  and  see  Atkinson 
9.  Marietut  etc.  It.  It.  Co.  15  Oaio  st.  21. 

lu  Fall  River  etc  Co.  r.  Old  Colony  etc.  R.  R.  Co.  5  Allen,  221;  and 
see  Couiinuiiw.  v.  Fitclibunf  R.  R.  Co.  8  Cusli.  240;  Commoiiw.  v.  Cross 
Cut  R.  R.  Co.  53  Pa.  St.  <i2;  Baltimore  etc  R.  R.  Co.  v.  Wlieellug,  13 
Grutt.  4U. 

II  Fall  River  etc.  Co.  v.  Old  Colony  etc.  R.  R.  Co.  5  Allen,  221; 
'Walker  r.  XLul  lilver  etc.  It.  R.  Co.  8  Oliio,  3J;  Soutberuetc.  U.  R.  (;o. 
V.  ^to<ldani,  tt  Miuu.  150;  Cleveland  etc.  R.  U.  Co.  v.  Speer,  5(i  Pa.  St. 
325;  Ilents  r.  Loiij;  Island  R.  B.  Co.  13  Bai'b.  146;  and  see  Att.>Gen.  v. 
Ely  etc.  Rallw.  Co.  Law  It.  6  £q.  106;  Auspach  v.  Railroad  Co.  5  Pbiia. 

4!II. 

V3  Southern  Uinn.  R.  R.  Co.  v.  Stoddard,  6  Minn.  150.  And  compare 
Farke'.<«  Appeal.  64  Pa.  St.  137;  Cleveland  etc.  R.  R.  Co.  v.  Stackhouse, 
10  Ohio  St.  507. 

13  Hatter  of  Coney  Island  etc.  R.  B.  Co.  12  Hun,  451.  Compare 
Ghlcaifo  etc.  R.  It.  Co.  v.  Joiiet.  79  111.  25. 

14  Tenn.  etc.  R.  B.  Co.  v.  Adams,  3  Head,  5$)6.  Compare  Hays  v, 
Brlifg^.  3  PltUb.  Rfp.  504;  Stevens v,  Erie  R.  R.  Co.  21  M.  J.  Eq.  26i>. 

15  Rio  Grande  B.  It.  Co.  v.  Brownsville,  45  Tex.  88;  Moses  v.  Pitts* 
bun?  etc.  U.  R.  Co.  21  111.  516;  and  see  Mohawk  Bridge  Co.  v.  Utlca  etc 
R.  R.  Co.  6  Paige,  554.  But  see  North  East  R.  B.  Co.  v.  Payne,  8  Rich* 
177. 

16  Att.>aen.  v.  West  Wis.  Railw.  Co.  36  Wis.  466. 

17  Marsh  r.  Fairbury  etc.  Railw.  Co.  64  111.  414;  16  Am.  R.  564;  St. 
LotUs  ew.  R.  R.  <'o.  9.  Mathers,  71  III.  5»2:  22  Am.  R.  122;  St.  Josei^h 
etc.  U.  R.  Co.  V.  Ryan,  il  Kan.  602;  15  Am.  R.  857. 

18  Parker  p.  Tliomas,  28  lud.  277. 

19  Alason  0.  Brooklyn  etc.  B.  R.  Co.  35  Barb.  373.  ^ 

20  Hazen  v.  Boston  etc.  Railw.  Co.  2  Gray,  574. 

21  Hatchv.  Vt.Cent.R;R.  Co.28Yt.142. 

§  252.  ConBtraction  contracts.— A  railroad  com- 
pany authorized  to  build  a  railroad  has  no  power  to  con- 
tract with  an  individual  to  construct  a  railroad  solely  for 
his  own  use,  on  a  part  of  the  company's  route.^  And  the 
duty  of  a  railway  company  to  construct  its  road  will  not 
be  raised  by  implication  from  words  of  permission  only 
in  the  charter,  unless  upon  a  view  of  the  whole  statute  it 
was  clearly  intended  to  imposo  the  obligatiou.2  But  where 
&e  company  has  undertaken  to  construct  its  road,  the 
obligation  to  coinplete  the  work  is  held  to  be  coextensivet. 
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with  the  authority  to  make  the  road; '  and  an  a^eement 
by  a  railway  company  not  to  build  a  portion  of  its  line, 
at  the  instance  of  a  rival  line,  is  held  to  be  void.^  In  a 
cane  of  doubt  as  to  whether  a  railway  company  will  be 
able  to  build  the  main  line  of  its  road,  and  also  connecting 
branches,  it  may  be  restrained  from  wasting  its  means  in 
constructing  the  latter.^  In  New  York,  the  remedy  against 
a  railroad  company  for  disusing  a  part  if  its  road,  after 
completion,  is  by  an  action  to  vacate  the  charter,  or  an- 
nul the  existence  of  the  corporatiou,^  and  not  an  action 
in  equity,  on  behalf  of  the  people,  to  enforce  a  specific 
performance^  A  substantial  bonajide  compliance  with 
the  terms  of  construution  contracts  may  be  insisted  on,* 
and  a  deficient  performance  is  not  excused  by  the  fact 
that  the  uncompleted  portion  of  the  work  may  be  done 
at  a  trifling  expense.^  Provisions  in  such  contracts,  that 
the  work  shay  be  done  to  the  satisfaction  of  a  person  in 
the  employ  of  the  comp^xny,  .as  the  company's  engineer,  i* 
may  be  enforced. ^^  So  a  stipulation  in  such  a  contract, 
that  a  measurement  should  be  made  by  the  engineer  of 
the  road,  whose  decision  should  be  final,  reuders  such 
measurement  conclusive  upon  the  parties;  ^'-^  but  tlie  con- 
tractor is  not  concluded  by  measurements  make  ex 
parte  ;^  nor  does  such  stipulation  govern,  as  to  extra 
work  uncalled  for  by  the  contract;  ^*  and  if  the  engineer 
refuses  to  measure  or  estimate  the  work  done,  such  stip- 
ulation does  not  prevent  the  contractor  from  recovering 
u^on  other  evidence  of  performauce.^®  It  is  iudispens- 
able  that  the  engineer  or  agent  should  himnelf  make  the 
admeasurement.^^  He  cannot  delegate  his  authority  to 
another. ^^  And  when  the  contract  contains  no  express 
recognition  of  the  conclusiveness  of  the  engineer's  esti- 
mates, they  are  to  be  tested  by  their  correctness.!*  They 
may  be  relied  on,  unless  shown  to  be  erroneous. ^^  If  a 
contractor  fails  to  finish  a  railroad  within  the  time  Axed 
by  the  contract,  the  measure  of  damages  is  the  value  of 
the  use  of  the  road  from  the  time  it  should  have  been  com* 
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pleted  under  tlie  contract  to  tbe  time  when  it  is  in  fact 
completed. '-°  A  sub-contractor  for  tlie  construction  of 
part  of  a  railroad  cannot  recover  against  the  company  for 
extra  work  jierformed  under  liLs  contract  with  the  first 
contractor. '^^  And  in  an  action  against  a  railway  com- 
pany to  recover  the  value  of  services  rendered  prior  to 
the  incorporation,  in  procuring  the  charter,  etc.,  the 
plaintiff  is  not  entitled  to  recover  in  the  absence  of  prouf 
tliut  a  majority  of  the  corporators  or  promoters  of  the 
company  authorized  the  service.^i  A  railway  company 
will  not  be  restrained  from  proceeding  with  the  construc- 
tion uf  its  road  l)ecause  it  has  violated  a  contract  previ- 
ously made  in  relation  to  it.^ 

1  Stewart's  Appeal,  56  Pa.  St.  413. 

2  York  etc.  R.iilw.  Co.  c.  Beg.  1  El.  A  B.  85S;  IS  Ea?.  L.  ft  Eq.  IW; 
•nil  see  Ncotilsli  N.  E.  Railw.  Co.  r.  Stewart,  3  Bfacq.  8^2;  K(".r.  r.  Bris- 
tol etc.  Railw.  Co.  4  Ad.  ft  E.  N.  S.  162;  Beg.  r.  Aiuber^ate  Rullw.  Co. 
17  \a.^m\  1  £1.  ft  B.  972;  Great  West.  U.  ii.  Co.  v.  Ueg.  IS  Eug.  L.  ft 
Eq.211.    But  nee  State  V.  Ballroad  Co.  7  Neb.  357. 

3  Cohen  V.  WUklnsou,  1  Macn.  ft  O.  481:  12  Bear.' 134;  Oralmni  v, 
Blrkeiibead  etc.  Rnilw.  Co.  id.  4bU.  Iti  deciding  whether  to  enforce 
BpwciJlc  porfoniiauce  against  a  railway  comii.iuy.rei/ard  must  bu  bad 
to  the  interests  of  the  public:  Rapbacl  p.  Thames  valley  Railw.  Co. 
Law  1{.  2  Eq.  37.  Coiupare  Att.-Ut}a.  v.  Ely  etu.  Itsiilw.  Co.  Law  R.  tf 
£<!.  1(Hi;  Keg.  V.  BradtordNav.  Co.  (>  Best  ft  Smith,  631;  Hackeusack 
luipruvemeut  Co.  o.  N.  J.  etc.  R.  R.  Co.  22  N. .).  £4|.  !:4. 

4  State  «.  Hartford  etc.  R.  R.  Co.  29  €k>un.  (38;  Hartford  etc.  R.  R. 
Co.  r.  N.  V.  etc  It.  U.  Co.  3  Uobt.  411. 

5  Town  of  PlattevIIle  v.  Galena  etc.  R.  R.  Co.  43  Wis.  493.  Compare 
Bagsbaw  v.  Eaitteru  Uuiou  Railw.  Co.  2  Macn.  ft  U.  38B. 

6  People  r.  Albany  etc.  R.  R.  Co.  '24  N.  Y.  261. 

7  People  V.  Albany  etc.  R.  R.  Co.  24  N.  Y.  281.  But  see  State  r. 
Haitford  etc  R.  It.  Co.  29  Conu.  538. 

8  Flnegau  v.  L'Eugle,  8  Fla.  413. 

9  Fluegau  e.  L'Engie,  8  Fla.  413. 

10  Barker  0.  Troy  etc.  R.  R.  Co.  27  Yt.  766;  Tinegan  v.  L'Engle  8 
Fla.  413.    See  Mibier  «.  Ga.  etc.  Co.  4  Ga.  385. 

11  I'belan  v.  Albany  etc.  R.  R.  Co.  1  Lans.  258;  and  see  Condon  v. 
South  Side  R.  R.  Co.  14  Gratt.  30 j;  Cal.  North.  K.  R.  Co.  v.  Butte  Co. 
18  Cal.  671 ;  North  Lebanon  R.  R.  Co.  v.  McGrann,  33  Pa.  St.  530. 

U  McMahon  v.  N.  Y.  etc.  R.  R.  Co.  20  N.  Y.  463;  Mitchell  t.  Kav- 
anagh.  38  Iowa.  286.    But  compare  Suell  v.  Brown.  71  111.  133. 

13  McMahon  v.  N.  Y.  etc.  R.  K.  Go.  20  N.  Y.  463;  and  see  Wibion  r. 
York  etc.  R.  R.  Co.  11  GiU  ft  J.  58. 

14  Starkey  v.  De  Graff,  22  Minn.  431.  Compare  Seymour  r.  Long 
Dut'k  Co.  20  N.  J.  Eq.  396. 

15  Starkey  v.  De  Graff,  22  Mhm.  431. 

Itf    Wiliton  V.  York  etc.  R.  B.  Co.  11  Gill  ft  J.  SB. 
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17  Wflaoo  V.  Tork  ete.  It  R.  Co.  11  OtU  ft  J.  M. 

18  Mruipbls  etc  B.  B.  Co. «.  Wilcox.  48  Pa.  St.  Ml. 

Ill  M^mphU  etc.  R.  B.  Co. «.  Wilcox.  48  Pa.  St.  161;  and  see  Flnegu 
V.  L'EiiKle.  8  Fla.  4  IS. 

20  Sitell  r.  Cottlngbam.  Ti  HL  1A1.  Compare  Grant  v.  Savaiiah  etc. 
R.  R.  Co.  Al  Ga.  S48;  liUlxabethtowu  etc.  B.  B.  Go.  v.  iieognegask,  9 

21  Vam1<Twerker  v.  Tt.  ete.  R.  R.  Co.  27  Vt.  135;  and  compare  He^ 
rick  0.  Uelkuap.  id.  ttTI;  Barker  v.  Troy  etc.  It.  H.  Co.  id.  Ttitt. 

33    Rell'ii  Cap  B.  B.  Co. «.  Christy.  79  Pa.  SL  64;  21  Am.  R.  89.    Com- 

Sare  Kockford  etc.  R.  R.  Co.  r.  8aff<*,  65  111.  i2S;  Low  v.  Coun.  etc  B. 
L  Co.  45  N.  U.  iliti  Pnwtou  p.  Liverpool  etc.  Uailw.  Co.  7  Eug.  L  «lr 
E4. 124. 

23  Gallagher  9.  Fayt^tte  etc.  B.  B.  Co.  38  Pa.  St.  40.  A  railroad  is 
nibjert  to  (■o<'rclve  sale  only  as  a  whole :  Ap|)l«*g:ite  r.  Ernst,  3  Hush, 
(i50;  and  therefore  a  uiectiaidc's  lien  will  uut  lie  against  briiigcii, 
c^dverts.  trestles,  etc.,  of  a  railroad:  Graham  v.  Railroad  Co.  14  Bosh, 
«2A;  29  Am.  K.  412. 

§  253.  Fencing  Une  of  road.— A  railway  company 
is  not  bound  at  common  law  to  fence  its  track,  so  as  to 
prevent  cattle  from  straying  thereon,^  unless  in  fulfill- 
ment of  some  special  agreement,  either  sealed  or  un- 
sealed .^  Nor,  in  the  absence  of  a  statute  specially  im- 
posting  tbe  obligation,  does  a  railway  company  incur  any 
liability  for  neglect  to  make  cattle-guards  at  private 
crossings.'  But  at  common  law,  a  railway  company  is 
bountl  to  use  every  reasonable  care  to  prevent  cattle  from 
straying  on  tbe  line  of  its  road;  ^  and  is  bound,  as  between 
it  and  its  passengers,  to  assume  risks  of  injury  to  them 
from  neglect  to  do  so.'^  And  where  cattle  are  upon  the 
track,  whether  lawfully  or  unlawfully,  and  are  injured 
or  killed  through  the  inexcusable  negligence  of  the  com^ 
pany's  servants,  the  company  is  liable.^  Railway  com- 
panies are  now  generally  required  by  the  terms  of  their 
charters,  or  by  positive  statutory  enactment,  to  fence  their 
tracks,  and  to  provide  sufficient  cattle-guards  at  all  farm 
and  road  crossings;^  in  default  of  which,  the  company  is 
made  responsible  for  all  injuries  inflicted  by  its  agents  or 
engines  upon  animals,  whetlier  by  negligence  or  not.*^ 
Such  statutory  enactments  are  in  the  nature  of  police  reg- 
ulations, designed  to  promote  the  security  of  persons  and 
property  passing  iipon  the  road,^  and  are  couatitutions^ 
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and  Yalid.i<)  And  tliey  may  be  niade  obligatory  upon  a 
company,  whether  chartered  before  or  after  their  pas- 
sage. ^^  The  duty  to  erect  involves  the  duty  to  maintain 
fences  and  cattle-guards  required  by  the  statute.  ^^  But 
only  ordinary  and  reasonable  care  and  diligence  in  this 
respect  are  required;  ^'  and  the  company  will  be  allowed 
a  reasonable  time  within  which  to  make  repairs.^^  The 
obligation  to  fence  takes  effect  as  soon  as  the  company 
opens  the  fields  of  an  adjoining  landowner  for  the  purpose 
of  constructing  its  road ;  i*  and  the  liability  of  the  covor 
pany  extends  to  all  kinds  of  animals  that  would  be  kept 
i rom  the  track  by  an  ordinary  fence.^^  A  requirement  to 
fence  against  *' cattle,  horses,  sheep,  and  hogs"  includes 
asses  17  and  mules.^^  But  the  company  need  not  fence 
against  dogs.^^  A  requirement  that  the  company  shall 
fence  '*  either  or  both"  sides  of  its  property,  means  either 
or  both,  as  occasion  may  demand  ;2<'  and  a  requirement 
to  keep  its  road  **  securely  fenced  "  includes  the  duty  to 
construct  and  keep  in  repair  proper  cattle-guards  on  each 
Bide  of  highways  crossing  its  track.^^  A  requirement  to 
keep  cattle-guards  at  *' road"  crossings  applies  to  a  street 
crossing  in  a  village  or  city.^  In  most  of  the  states  of 
the  Union,  the  benefit  of  statutes  requiring-  railway  com- 
panies to  fence  their  roads,  extends  to  all  owners  of  cat- 
tle, though  not  adjoining  proprietors,  and  although  it 
does  not  appear  how  and  whence  the  cattle  came  upon 
the  road.^  But  in  some  of  the  states,  and  in  England, 
the  rule  is  otherwise;^  and  the  company  is  not  bound  to 
fence  against  cattle  straying  upon  a  highway  running 
next  to  and  parallel  with  the  railroad;^  though  it  may 
be  liable  with  respect  to  cattle  lawfully  passing  along  the 
highway .M  If  cattle  stray  upon  the  track  of  a  railroad  at 
a  point  where  it  is  not  required  to  be  fenced,  and  are 
killed,  the  owner  cannot  recover  without  showing  negli- 
gence on  the  part  of  the  company.^  And  contributor^ 
negligence  may  defeat  an  action  for  an  injury  arising 
from  neglect  of  a  railway  company  to  keep  in  repair  a 
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fence  once  bailt^  An  adjoining  landowner  who  has  re- 
ceived from  the  company  cumi>ensation  for  maintaiuing 
fences  himself,  cannot  recover  for  injuries  to  cattle  occa- 
sioned by  d«*fects  therein.^  But  a  contract  by  the  land- 
own«ir  with  the  company,  t-o  keep  in  repair  fences  between 
Ills  land  and  the  road,  does  not  release  the  co]iii>any  from 
its  liability  to  others  than  the  owner.^o 

1  Tonawanda  R.  It.  Co.  v.  Manger.  5  Denlo.  255;  Toledo  R.  B.  Go. 
r.  >Vlckery,4l  111.  76:  Knlj^ht  r.  New  Orleans  etc.  U.  IL  Co.  15  La.  An. 
lu-^,  VHutfergrtf  c  v,  Del.  U.  li.  Co.  2  llvii»(.  'i»7;  Mempliis  etc.  K.  Ji.  Co. 
V.  Orr.  43  Miss.  279. 

3  Vatideivrlft  v.  Del.  K.  R.  Co.  2  Houst.  287;  and  see  Femon  v.  Du- 
buqua  etc.  If.  li.  Co.  22  Iowa,  528;  LoabvlUe  etc.  11.  R.  Co. «.  Milton. 
U  Mon.  11. 75. 

I  Rartlett «.  Dubuque  etc.  R.  R.  Go.  20  Iowa«  188. 

4  Ruxton  9,  Nortb  Eastern  Railw.  Co.  Law  li.  i  Q.  B.  549. 

5  Lackawanna  etc  R.  R.  Co.  r.  Cheuewitb,  52  Pa.  St.  382. 

6  LoubviUe  etc.  R.  R.  Co.  r.  Ballard.  2  Met  (Ryj  177;  Trout  9,  Ya. 
A  Teiin.  11.  R.  Co.  23  Oratt.  (iliJ;  ludlaiiappUs  etc.  K.  U.  Co.  v.  Caldwell, 
9  Iiid.  3d7;  Cl«)Vt;lauil  v.  Cbicago  etc.  li.  R.  Co.  85  Iowa,  2JU:  and  com- 
pare McCoy  r.  California  etc.  JEt.  U.  Co.  40  C;il.  5U2:  Gulplu  0.  Cbicago 
etc.  R.  li.  Co.  19  Wis.  604;  Quiniby  p.  Vt.  Cent.  R.  R.  28  Yt.  387.  Tbe 
lmrd<Mi  of  j)roof  U  upon  the  plaintiff  to  sbow  want  of  ordinary  caro  on 
tbo  part  uf  tbe  company  or  iis  servants:  8c tinier  v.  Cblcii^o  etc.  R.  li. 
4u  Iowa,  SJ7;  Mobile  etc..  R.  R.  Co.  r.  Hndsou.  5U  Miss.  572.  Comwuv 
Mobile*  etc.  1\.  K.  Co.  v.  Wiillains.  53  Ala.5..5;  Roof  v.  Railroad  Co.  1 60. 
Car.  61 ;  Cbicago  etc.  R.  R.  Co.  r.  Kelbim,  92  111.  245;  34  Am.  K.  UA. 

7  See  Suydam  v.  Moore.  8  Barb.  358;  New  Albany  etc.  R.  R.  Co.  v. 
Tilton,  12  Ind.  3;  Plttsburgb  etc.  liailw.  Co.  r.  Motnveu,  21  Olilo  St. 
58b:  Duxton  r.  Nortb  Eastern  Railw.  Co.  Law  R.  3  Q.  B.  549;  Joaes  v. 
Sellgnian,  bl  N.  V.  190. 

8  Fanning  v.  Long  Island  R.  R.  Co.  2  Tbomp.  A  C.  585;  Staats  v. 
Hudson  liiver  tt.  Li.  Co.  4  Ai)l>.  N.  Y.  Anp.  2i«;  3  Reyes,  VM\  33  Howi 
Fr.  13:i;  Purdy  v.  N.  Y.  etc.  R.  li.  Co.  61  N.  Y.  353:  Jellei'sonvUle  etc.  R. 
li.  Co.  V.  Ross,  87  lud.  M5;  Gorman  v.  Pacific  li.  li.  Co.  26  Mo.  441 ;  Nor- 
rlH  r.  Androscoggin  li.  li.  Co.  39  Me.  273;  and  compare  Cblciigo  etc  K. 
K.  Co.  V.  Unipbenour,  69  111.  1!I8;  Spence  9.  Chicago  etc.  R.  R.  CaSS 
Iowa,  139;  Morris  v.  St.  Louis  etc.  R.  R.  Co.  58  Mo.  78. 

9  Staats  v.  Hudson  River  R.  R.  Co.  4  Abb.  N.  Y.  App.  287;  33  How.Pn 
139;  3  Keyes,  186;  Tborpe  v.  Kuiiand  etc.  li.  R.  Co.  27  Vt.  140;  Penn'a 
R.  11.  Co.  r.  lliblet.  66  Pa.  St.  164;  Bulkley  v.  N.  Y.ctc.  li.  K.  Co.  27  Conn. 
47}>;  Wilder  v.  Maine  etc.  U.  li.  Co.  65  Me.  332;  Hvvr  Albany  etc.  R.  K. 
Co.  V.  Maiden,  12  Ind.  10;  Jeflersonville  etc.  R.  R.  Co.  v.  Nichols,  30  id. 
821. 

10  Trice  p.  Hannibal  etc.  R.  R.  Co.  49  Mo.  438;  Penn'a  R.  R.  Co.  f« 
Riblet,  66  Pa.  St.  164. 

II  Sawyer  r.  Yt.  etc.  R.  R.  Co.  105  Mass.  196;  Staats  r.  Hudson  RlTor 
R.  li.  Co.  4  Abb.  N.  Y.  App.  287;  S3  How.  Tr.  139;  3  Keyes,  196;  Wilder  r. 
Me.  etc.  R.  H.  Co.  65  Me.  332;  and  see  Purdy  v.  N.  Y.  etc.  li.  R.  Co.  61 
N.  Y.  353.  Whether  the  lessor  of  a  railroad  who  has  parted  with  pos- 
session can  be  held  liable  for  the  neglect  of  the  lessee  to  fence,  is  ques- 
ttoaed  in  Ditchett  v.  Spuyten  Duy vll  etc.  R.  li.  67  N.  Y.  425.  Compare 
Tracy  1^.  Troy  etc  R.  R.  Oo.  55  Barb.  529^,  38  N.  Y.  433;  and  see,  as  to  tlio 
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mie  nnder  statntes  of  drffcreiit  staten :  W^nn  v.  Penobscot  ete.  n.  R. 
Co.  49  Me.  Iti2;  Clement  v.  Canflelcl,  28  Vt.  W2;  Fort  Wayne  etc.  R.  K. 
Co.  r.  Illuubaugh,  43  lud.  854;  8t&pbeDS  o.  Davenport  etc.  R.  11.  Co.  Hi 
Iowa.  327. 

12  McDowell  V.  N.  T.  Cent.  R.  R.  Co.  87  Barb.  IW;  Spinner  v.  N.  T. 
Cent.  etc.  R.  R.  Co.  6  Hun,  600;  Brown  v.  Milwaukee  etc.  R.  R.  Co.  21 
WlH.3i». 

13  Robinson  v.  Grand  Tmnk  Rallw.  Co.  82  Mich.  832;  Dl.  Cent.  R. 
R.  Co.  r.  Swearlttgeu,  47  III.  206;  McCormick  p.  Chicago  etc.  R.  R.  Co. 
41  Iowa,  1SI3;  Lenimou  «.  Chicago  etc.  li.  IC.  Co.  32  Id.  151. 

14  Antisdel  r.  Chicasro  etc.  R.  R.  Co.  26  Wis.  145;  7  Am.  R.  44;  Toledo 
etc.  R.  R.  Co.  p.  Daniels,  21  Ind.  2.56:  Wheelrr  v.  Eric  Rallw.  Co.  2 
Tliomp.  A  C.  634:  Davis  «.  Chicago  etc.  R.  R.  Co.  40  Iowa,  2»2;  and  see 
Toledo  etc.  Kallw.  Co.  p.  Cohen,  44  Ind.  444;  Stepben.son  v.  Grand 
Trunic  Itallw.  Co.  84  Mich.  823;  Hasklngs  p.  St.  Louts  etc.  R.  R.  Co.  58 
Mo.  8U2. 

15  Holden  p.  Rntland  etc.  R.  R.  Co.  30  Vt.  297.  Compare  Rockford 
•tc.  R.  R.  Co. «.  Heflhi,  65  IlL  866;  Oilman  etc.  R.  R.  Co.  v.  Spencer,  76 
111.  1»2;  Gardner  v.  Smith,  7  Mich.  410;  Chtfk  p.  Vt.  etc.  It.  R.  Co.  28 
Vt.  103. 

16  Indianapolis  ete.  R.  R.  Co.  p.  Mttnball.  27  Ind.  800;  Tftllman  v. 
Syracuse  etc.  K.  R.  Co.  4  Abb.  N.  Y.  App.  851.  Compare  Chlcjigo  etc. 
R.  R.  Co.  p.  Uttey,  88  IlL  410;  O'Flaherty  p.  Union  Rallw.  Co.  45  Mo.  70: 
Sclmiidt  p.  MUwaukee  etc.  Rallw.  Co.  23  Wis.  186;  Bessant  v.  Great 
West.  Rallw.  Co.  8  Com.  B.  ^.  S.  868. 

17  Ohio  etc  R.  R.  Co.  p.  Brubaker,  47  III.  463. 

18  Toledo  etc.  R.  R.  Co.  p.  Cole,  50  111.  184. 

19  WUson  p.  Wilmington  etc.  R.  R.  Co.  10  Rich.  52. 

30  Walsh  p.  yiTffinia  etc.  R.  R.  Co.  8  Nev.  110.  Compare  Tredway 
p.  Railroad  Co.  43  Iowa,  527;  Uuxton  p.  Pittsburgh  etc.  R.  R.  Co.  A 
Ohio  St.  214. 

21  Pittsburgh  etc.  R.  R.  Co.  p.  £by,  55  Ind.  567. 

22  Brase  p.  N.  T.  Cent.  R.  R.  Co.  27  M.  T.  269. 

23  Ree  New  Albany  etc.  R.  It.  Co.  p.  Aston,  IS  Tnd.  545;  Corwin  p. 
K.  T.  etc.  R.  K.  Co.  13  N.  Y,  42:  Punlv  p.  N.  Y.  etc.  R.  R.  Co.  61  id.  351; 
Browne  p.  Providence  etc.  R.  R.  Co.  12  Gray,  55;  Isbell  p.  N.  Y.  etc.  R. 
R.  Co.  27  Conn.  3.18. 

24  See  Giles  p.  Boston  ete.  R.  R.  Co.  55  N.  H.  553;  Bemis  p.  Conn, 
etc.  K.  R.  Co.  42  Vt.  375;  1  Am.  R.  339:  Ells  p.  Pacific  R.  B.  55  Mo.  278; 
Marfell  p.  South  Wales  etc.  R.  R.  Co.  8  Cora.  B.  N.  8. 525. 

2.5  Eames  p.  Salem  ete.  R.  R.  Co.  08  Mass.  560:  Towns  p.  Cheshire 
R.  ILCo.  21  N.  U.  863;  Jackson  p.  Rutland  etc.  R.  R.  Co.  25  Vt.  I'M; 
Rlckctts  p.  East  India  etc.  Rnilw.  Co.  12  Com.  B.  160.  Compare  Saw- 
yer p.  Vt.  etc.  B.  B.  Co.  1U5  Mass.  196. 

26  Midland  Rallw.  Co.  p.  Daykin,  17  Com.  B.  126;  Manchester  Rallw. 
Co.  p.  WaUls,  14  id.  243;  25  Eug.  L.  A  Eq.  378. 

27  Indianapolis  etc.  R.  R.  Co.  p.  Christy,  43  Ind.  143;  Swoarlngen  p. 
Mo.  etc.  R.  R.  Co.  64  Mo.  73;  and  see  Jeffersoiivilie  etc.  R.  R.  Co.  p. 
l> nderhill,  48  Ind.  389:  lii-ady  p.  R(>us)(alaer  etc.  R.  R.  Co.  1  Iliin.STH;  3 
Thomp.  A  O.  537;  Flint  etc.  R.  R.  Co.  p.  Lull,  28  Mh'h.  sWi  Koliert* 
nm  p.  Atlantic  etc.  R.  ii.  Co.  64  Mo.  412;  Latty  v.  Burlluirtoii  Ptc.  R.  R. 
CO.  88  Iowa,  350;  Peoria  etc.  R.  R.  Co.  p.  Barton,  80  Ul.  i2;  Roberts  p. 
Great  Western  Rallw.  Co.  4  Com.  B.  N.  S.  506. 

38  Chicago  etc.  R.  R.  Co.  p.  Relrer,  60  111.  295;  Jones  p.  Sheboygao 
etc.  B.  R.  Co.  42  Wis.  8U6.   Compare  Trow  p.  VU  Cent.  R.  B  Co.  24  Vt  l87i 
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Pforte  ete.  R.  B.  Co.  t .  Cmmp,  n  JSL  877:  Shepard  v.  Buffalo  etc.  R. 
R.C0.S5N.Y.MI. 

39  Terre  Haute  ote.  B.  R.  Co.  v.  Smlfh.  16  Ind.  103:  Warren  «.  Keo> 
kiik  etc.  U.  R.  Co.  41  Iowa,  484;  DuflV  «.  N.  T.  etc.  It.  R.  Co.  3  Hilt.  m. 
See  Cln.  etc.  R.  ic  Co.  ■.  Ridge.  M  Ind.  W;  GUI  «.  Atlantic  etc  B.  K. 
Co.  37  Ohio  St.  240. 

90  Warren  «.  Keokuk  ete.  R.  R.  Co.  41  lowm,  484;  and  compare  New 
Albany  etc  R.  R.  Co.  ■.  Maiden,  13  Ind.  10. 

§  254.  Highway  orosaings.— If  a  railway  company 
ooDstructs  its  road  across  a  highway  without  lawful 
authority,^  or  in  a  manner  not  authorized  by  law,^  the 
road  is  a  nuisance,  and  the  company  is  liable  to  indict- 
ment.* And  where  a  railway  company  is  authorized  to 
construct  its  line  across  a  highway,  it  must  be  done  with 
the  least  possible  inconvenience  to  the  public;  *  and  it  is 
the  duty  of  the  company  to  keep  the  crossing  in  a  safe 
condition.*  The  company  will  be  held  liable  for  all  un- 
necessary obstructions,  by  stopping  traius  or  otherwise, 
at  crossings;  *  and  it  is  liable  to  a  city  for  the  damages 
which  the  latter  has  been  compelled  to  pay  by  reason  of  a 
defect  in  a  street,  caused  by  a  railroad  crossing  not  prop- 
erly constructed  or  maintained.^  Nor  is  it  relieved  of  the 
obligation  to  keep  a  crossing  in  a  safe  condition,  because 
of  a  slight  deflection  in  the  highway  by  the  proper  author- 
ities, whereby  the  precise  place  of  crossing  was  changed.* 
If  a  railway  company  constructs  a  bridge  over  a  crossing, 
It  is  the  duty  of  the  company  to  maintain  the  same  in  re- 
pair; >  and  this  duty  extends  to  the  approaches  to  the 
bridge,  as  a  part  thereof,  connecting  it  with  the  highway.^® 
Neither  the  public  nor  the  railway  company  have  an 
exclusive  right  of  passage  at  a  crossing,  but  their  rights 
are  concurrent  ;i^  and  reasonable  care  and  prudence  must 
be  exercised  by  each,  so  as  not  to  interfere  unnecessarily 
with  the  other.u  The  duty  of  making  a  signal  on  ap- 
proaching a  crossing  is  imposed  upon  railroad  compan- 
ies;^ but  it  is  equally  the  duty  of  a  person  crossing  a 
railway  track  to  be  on  his  guard  against  danger  to  himself 
and  to  his  property.^^  Bunning  trains  at  an  excessive  rate 
of  speed  at  crossings  is  held  to  be  negligence;  ^  and  if  4 
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collision  is  caused  thereby  the  company  is  liable. ^^  And 
if  a  railway  company  has  created  extra  danger  at  a  cross- 
ini;,  as  where  it  is  made  necessary  for  passengers  to  cross 
the  track  in  passing  to  and  from  its  depot  to  its  trains, i^ 
tlie  company  is  l>ound  to  use  extra  precautions,  and  such 
as  are  adequate  to  insure  the  safety  of  every  passenger 
exercising  ordinary  care.^^  If  a  railway  company  lays  its 
tracks  in  a  street  or  public  highway,  it  is  bound  to  lay 
them  in  a  proper  manner,  and  to  put  and  maintain  the 
street  or  highway  in  as  good  repair  as  it  was  before;  ^^ 
and  for  a  failure  in  either  of  these  respects,  the  company 
is  liable.^  In  restoring  a  highway  across  which  its  road 
lias  been  constructed,  the  company  has  power  to  take 
lands  for  the  purpose.^^ 

1  Commonw.  v.  Vt.  etc.  R.  B.  4  Oray,  22. 

2  Comniouw.  v.  Nashua  etc.  B.  R.  2  Gray,  fi4. 

5  Commonw.  v.  Vt.  etc.  R.  R.  4  Oray ,  22:  Commonw.  v.  Erie  etc.  R. 
R.  2i)  Pa.  tit.  San,   Compare  Commouw.  v.  Hartford  etc.  U.  B.  14  Gray, 

4  Louisville  etc.  R.  R.  Go.  v.  State,  3  Head,  523;  Commonw.  v.  Erie 
etc  R.  li.  27  Pa.  St.  339;  Queen  v.  Sliarpe,  3  Eng.  Ballw.  Cas.  27. 

A  Pittsburff  etc.  R.  R.  Co.  v.  Dunu.  fi(i  Pa.  St.  230;  Gaiev.  N.  T.  Cent. 
B.  R.  Co.  76  N.  Y.  bM;  Farley  v.  Kailroad  Co.  42  Iowa,  234;  andseo 
Btate  V.  Wilmington  etc.  U.  R.  Co.  74  No.  Car.  143. 

6  Hurray  v.  Sontb  Car.  R.  R.  Co.  10  Bich.  227;  JonesvIUe  v.  MIU 
waukee  etc.  B.  R.  Co.  7  Wis.  484;  Veazle  v.  Penobscot  U.  R.  Co.  4S)  Me. 
lit*. 

7  Portland  v.  Atlantic  etc.  R.  R.  Co.  66  Me.  435.  See  also  Wobnrn 
«.  Boston  etc  R.  B.  Co.  109  Mass.  283;  Snow  v.  Housatoulc  B.  R.  Co.  8 
Allen,  441. 

8  People  9.  Chicago  etc.  R.  R.  Co.  67  HL 118.  Compare  Brooklns  v. 
Central  etc.  B.  R.  Co.  48  Ga.  523. 

9  Roe  V.  Elmendorf ,  5.*  How.  Pr.  282. 

10   Hayes  v.  N.  T.  etc.  R.  R.  Co.  9  Hun,  63;  People  «.  N.  T.  etc.  R.  R. 

Co.  74  N.  Y.  "^^ 


11  Pennsylvania  Co.  v.  Krlck.  47  Ind.  368;  North  Penu'a  R  R.  Co.  v. 
Heileman,  4n  Pa.  St.  60.  That  the  public  use  is  subordinate  to  the  right 
of  the  company  to  use  Its  road:  see  Ogle  v.  Phila.  etc.  B.  B.  Co.  3 
Honi*t.  2B7.  Wb«*re  the  road  of  one  railway  company  crosses  that  of 
another,  the  rights  of  the  former  are  made  subordinate  to  those  of  the 
latter:  Pittsburg  etc.  U.  B.  Co.  v.  South-west  etc.  Bailw.  Co.  77  Pa.  &t. 
173. 

12  Pittsburg  etc.  B.  B.  Co.  v.  Maurer,  21  Ohio  St.  421;  Toledo  etc.  B. 
B.  Co.  V.  Shuckman,  SO  Ind.  4i;  GK>rteu  v.  Erie  Bailw.  Co.  45  N.  Y.  6ii0. 

13  Murray  v.  south  Car.  R.  R.  Co.  10  Blch.  227:  Indianapolis  etc.  R. 
R.  Co.  V.  Stables,  tii  III.  313;  Pittsburg  etc.  B.  R.  Co.  v,  Dunn,  56  Pa.  St. 
28U:  Continental  Impr.  Co.  v.  Stead,  05  V.  S.  IKl. 

14  Fenn'a  B.  B.  Co.  v.  Beale,  73  Pa.  St.  504;  13  Am.  B.  753;  Chicago 
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ptc  R.  R.  Co.  V.  BBteh,  7*  111.  It7:  Stablej  v.  London  ote.  BaUw.  Co.  4 
UiirL  4fc  N.  MS;  Law  K.  I  Ex.  M. 

1ft  ftlaMotb  «.  DeL  etc.  Canal  Co.  64  N.  T.  534;  awl  see  Artz  ».  RaO- 
rott'l  Ci».  41  Iowa,  'id4.  Bat  compare  Warner  «.  N.  T.  etc.  K.  R.  Co.  44 
N.  Y.  4(i»:  Maber  v.  Atlaotic  etc.  IL  R.  Co.  64  Mo.  267;  Zeijclor  «.  KaU. 
ruatl  Co.  5  So.  Car.  221 ;  Sbarrod  r.  Loudon  etc.  Uallir.  Co.  4  £x.  ftsO. 

16  Mnnoth  ■.  DeL  etc.  Canal  Co.  61  N.  T.  A24.  Compare  Eaton  v. 
Eric  ILulvr.  Co.  61  N.  T.  M3;  Uouindou  v.  Wensem  Paclf.  U.  B.  Co.  48 
Cal.  4U!I. 

17  See  Klein  v.  Jewett,  26  N.  J.  Eq.  474. 

18  Klein  0.  Jewett,  26  N.  J.  Eq.  474. 

lu  <}ear  v.  Rallw.  Co.  43  Iowa,  83:  Worster  v.  Forty.flecon<l  St.  etc. 
R.  K.  Co.  M  N.  Y.  263;  Qalo  v.  N.  Y.  Cent.  etc.  R.  U.  Co.  76  Id.  594. 

26  ReUlnser  v.  Forty-second  St.  etc  R.  R.  Co.  AC  N.  T.  206;  Gear  v. 
Railway  Co.  44  Iowa.  H3;  and  see  Tobin  v.  Portland  etc.  R.  R.  Co.  59 
Me.  I'd;  Bait,  etc  R.  R.  Co.  v.  Boteler,  86  Md.  5u6. 

21   People  V.  Dutebess  etc.  R.  R.  Go.  66  N.  T.  153. 

§  255.  UablUty  for  injuries  in  constructing  road. 

—Ah  a  general  rule,  a  railway  company  incurs  no  liability 
for  consequential  damageB  suatained  by  a  neighboring 
landowner  from  the  construction  of  its  road,  if  built  in  a 
6killful  and  proper  manner,  and  witliin  the  exercise  of 
the  power  granted;^  but  for  injuries  sustained  from  the 
negligent  and  improper  construction  of  its  road,  the  com- 
pany may  be  held  linble.'^  If  a  railway  company  right- 
fully and  properly  diverts  a  natural  stream  or  waters 
course,  securing  its  banks  in  a  reasonable  manner,  it 
cannot  afterward  be  held  liable  for  the  future  action  uf 
the  water.*  But  it  may  be  held  liable  in  damages  for 
obstructing  the  natural  flow  of  the  surface  water,  by  any 
artiflcial  means,  thereby  forcing  it,  in  an  increased  quati- 
tity,  upon  the  lands  of  another,  to  his  injury. <  So  the 
company  is  liable  if,  without  necessity,  it  discharges 
water  from  springs  opened  by  it  in  the  construction  of  its 
road  upon  land  of  another  outside  of  its  location.^  So 
where  a  bridge-pier  was  built  in  a  way  to  turn  the  cur- 
rent in  time  of  freshets  upon  one's  grass  land,  causing 
gullies  and  silt  deposits,  and  it  appeared  that  at  an 
additional  expense  the  bridge  could  have  been  erected 
without  causing  such  injury,  the  company  was  held 
liable. 0  And  a  railway  company  may  be  held  liable  for 
obstructing  the  free  flow  of  water  from  a  mill,  by  the 
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ereetion  of  a  bridge  or  other  necessary  stractnre  below 
the  milU  And  the  duty  of  a  railway  company  to  restore 
a  stream  of  water,  crossed  in  the  line  of  its  road,  to  its 
former  state,  or  such  state  as  not  to  impair  its  usefulness, 
applies  to  unnavigable  as  well  as  to  navigable  streams. c 
Property  owners,  on  a  street  through  which  a  railroad 
extends,  must  suffer  many  inconveniences,  such  as  de- 
tention by  trains,  annoyance  from  noise,  the  frightening 
of  horses,  danger  to  persons  crossing  the  track,  etc.,  for 
which  they  cannot  recover  in  a  suit  for  damages.^  Nor 
Is  a  railway  company  liable  for  injuries  occasioned  by  its 
buildings  being  blown  down  by  storms,  if  it  has  used 
such  care  and  skill  in  their  structure  and  maintenance  as 
men  of  ordinary  prudence  and  skill  usually  employ .^^ 
The  prospective  diminution  in  value  of  a  mill  near  the 
line  of  a  proposed  railroad,  by  making  it  unsafe  to  drive 
horses  to  the  mill,  and  dangerous  for  persons  to  reach  it, 
entitles  the  mill  owner  to  damages. ^^  And  where  a  rail- 
way company  erected  works  not  required  for  the  con- 
struction of  ita  line  on  part  of  its  land  close  to  the  plaint- 
iff's place  of  business^  who  complained  of  the  injury  and 
annoyance  from  the  noise  and  vibration,  an  injunction 
was  granted  accordingly.^^  The  measure  of  damages  in 
ftn  action  against  a  railway  company,  for  unlawfully 
excavating  and  removing  soil  for  the  construction  of  its 
road,  is  the  amount  of  the  diminution  in  the  value  of  the 
property  so  injured.^*  But  the  taking  of  soil  for  such 
purpose  will  not  be  presumed  to  be  tortious,  if  the  clr^ 
camstances  can  be  construed  to  import  the  owner's  con- 
sent thereto.  1^ 

1  MazettI  V.  N.  T.  etc.  B.  R.  Co.  S  Smith,  E.  D.  08;  Aldrioh  v. 
Cheshire  R.  R.  Co.  21  N.  H.  850;  Mason  v.  Kennebec  etc.  R.  R.  Co.  31 
He.  215;  Slatcen  v.  Des  Moines  Valley  B.  B.  Co.  2:)  Iowa,  IM;  4  Am.  R. 
209;  Hoser  v.  Kansas  City  etc.  K.  R.  Co.  ttO  Mo.  329;  Koelmel  v.  Ne\r 
Orleans  etc.  R.  R.  Co.  27  La.  An.  443.  But  compare  Brown  v.  Cayupra 
etc.  R.  R.  Co.  12  N.  Y.  438;  Bait.  etc.  R.  R.  Co.  v,  Iteaney,  42  Md.  117; 
Lawrence  v.  Great  North.  Railw.  Co.  16  A<1.  AIL'S.  8. 643. 

2  Southside  R.  R.  Co.  v.  Daniel,  20  Gratt.  344;  Perley  v.  Railroad 
Co.  57  N.  H.  212;  Dclaplaine  v.  Clilcaf?o  etc.  Kailw.  Co.  42  Wis.  214; 
Fowle  V.  New  Haven  etc.  R.  R.  Co.  112  Mass.  334;  17  Am.  R.  106. 
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t  Nofrtt  V.  Tt  ete.  R.  It  Co.  29  Vt.  M;  and  compare  Henry  v.  Vt. 
etc.  R.  K.  Co.  30  Id.  638;  Powle  «.  New  Haveu  etc.  K.  R.  Co.  112  Mass. 
134;  17  Am.  tt.  106. 

4  Toledo  ete  Ralltr.  Co.v.  Morrtson.Tl  01.616;  Raleigh  etc.  R.  R. 
Co.  e.  Wicker.  74  No.  Car.  'iX;  Piirrot  v.  Cin.  etc.  R.  li.  Co.  10  Ohio  St. 
124:  LouIhvIUo  etc.  K.  It.  Co.r.  Rod'/e,  6  lludh,  141.  Compare  Muukers 
f.  KAiinaM  City  etc.  R.  R.  Co.  lUI  Mo.  334;  HouHtou  etc.  U.  R.  Co.  v. 
I*ai  ker,  00  Tex.  330;  Bhort  «.  Bait.  etc.  Rallw.  Co.  00  Md.  73;  33  Am. 

0   Curtis  V.  Eastern  R.  R.  Co.  98  Mass.  438. 

6  Spencer  r.  Hartford  etc.  R.  R.  Co.  10  R.  1. 14. 

7  Bloo<l  r.  Nashua  etc.  R  R.  Co.  3  Gray,  137;  Henry  v.  Yt.  etc.  R. 
R.  Co.  10  VU  638.    Compare  Roblnsou  v.  N.  Y.  etc  &.  B.  Co.  27  Barb. 

512. 

8  Chicago  etc.  R.  R.  Co.  v.  Mofflt.  75  HI.  524;  and  see  Miss.  etc.  R. 
R.  Co.  V,  Mason,  51  Miss.  334;  Preeland  v.  l*enn*a  R.  R.  Co.  «6  Pa.  St.  91. 

9  CroKby  v.  OwcnlKiro  etc.  R.  R.  Co.  10  Bivtb,  2%;  Stone  r.  Pair- 
burg  etc.  K.  R.  Co.  68  111.  394;  18  Am.  R.  556;  ThompHOU  v.  Milwaukee 
etc.  K.  R.  4  o.  27  Wis.  93;  Colorado  Cent.  B.  R.  Co.  v.  Mullatidln.  4 
Colo.  154;  Struthers  v.  Dunkirk  etc.  R.  R.  Co.  87  Pa.  St.  '2)Q. 

10  Pittsburg  etc.  R.  R.  Co. «.  Bingham,  29  Ohio  St.  364;  S.  C.  23  Am. 
R.751. 

11  Western  Penn'a  R.  R.  Co.  v.  Hill.  56  Pa.  St.  460. 

13    Penwlck  v.  East  London  Rallw.  Co.  Law  R.  20  Eq.  544. 

13  Karst  9.  St.  Paul  etc.  R.  R.  Co.  22  Minn.  118. 

14  Sweetser  v.  Boston  etc.  B.  R.  Co.  66  Me.  583. 

§  256.  Idability  for  acts  of  officers  and  agents. — 

A  railway  company  necesfiarlly  acts  through  the  instru- 
mentality of  its  officers  and  agents,  and  is  liable  for  all 
their  acts  within  the  range  of  its  charter  powers.^  It  ia 
even  liable  for  the  willful  torts  of  its  agents  committed 
within  the  general  scope  of  their  employment.^  And 
where  its  servants,  while  in  the  discharge  of  their  duties, 
pervert  the  appliances  of  the  company  to  wanton  and 
malicious  purposes  to  the  injury  of  others,  the  company 
is  liable  therefor;'  and  the  fact  that  the  act  from  which 
the  injury  resulted  was  not  authorized  by  the  charter  is 
no  defense,  if  the  company  explicitly  recognized  the  act 
as  done  in  its  business.^  The  general  superintendent  is 
the  immediate  representative  of  the  company,^  and  the 
company  is  liable  for  an  injury  resulting  from  his  negli- 
gence in  giving  an  improper  order,  the  same  as  if  such 
order  had  emanated  directly  from  an  act  of  the  company 
in  its  corporate  capacity .>    So  it  is  held  to  be  within  Uie 
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general  powers  of  tbe  superintendent  to  bind  the  com* 
'pany  to  pay  for  medical  attendance  bestowed  at  Iiis  re- 
quest on  a  servant  of  the  company  injured  in  the  discharge 
of  his  duty  upon  the  road."  But  a  station  agent  or  con« 
ductor  is  not  presumed  to  be  authorized  to  so  bind  the 
company;^  though  slight  evidence  will  be  sufficient  to 
show  such  authority.^ '  And  station  agents  are  presumed 
to  have  authority  to  contract  in  behalf  of  their  companies 
for  the  transportation  of  freight,  i®  Services  rendered  by 
the  superintendent,  at  the  request  of  the  company,  though 
not  strictly  within  the  sphere  of  his  duties,  will  be  pre- 
sumcKl  to  have  been  rendered  in  his  capacity  as  superin- 
tendent.ii  And  so  of  services  rendered  under  like  cir- 
cumstances by  the  president.^^  In  respect  to  contracts 
and  dealings  involving  property  in  which  the  company  is 
interested,  a  director  stands  upon  the  same  footing  as  an 
ordinary  trustee. ^  He  is  bound  to  act  as  the  representa- 
tive and  for  the  benefit  of  the  company."  He  cannot, 
therefore,  be  individually  interested  in  a  contract  for  the 
construction  of  the  road,^^  nor  acquire  for  himself  proi> 
erty  which  it  is  his  duty  to  acquire  for  the  company;  i« 
and  if  he  makes  a  contract  on  behalf  of  the  comi)any  in 
which  he  reserves  a  private  interest,  or  in  which  he  sub- 
sequently becomes  interested,  the  company  may  declare 
the  contract  void."  A  railway  company  was  held  to  be 
a£fected  by  the  illegal  conduct  of  its  president,  in  procur- 
ing, by  an  oppressive  exercise  of  his  powers,  donations  of 
property  to  him  in  trust  for  the  company;  ^^  the  elTect  of 
which  was,  that  he  held  the  property  in  trust  for  the 
donors,  and  not  the  company.^^  A  railway  company  is 
not  liable  for  the  acts  or  negligence  of  another,  unless  the 
relation  of  master  and  servant,  or  principal  and  agent, 
exist  between  them.20  Thus,  if  the  company  lets  by  con- 
tract the  entire  construction  of  its  road,  reserving  no 
control  over  those  employed  in  the  work,  it  cannot  be 
lield  liable  for  injuries  to  third  persons  occasioned  by  the 
negligent  acts  of  the  workmen;  such,  for  instance,  as 
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blasting  in  enoh  ft  catelesB  way  as  to  throw  rocks  upon 
the  hinds  of  another.^  Nor  is  the  company  liable  for 
damages  resulting  from  negligence  in  the  management  of 
one  of  its  trains,  while  being  used  and  controlled  by  con- 
tractors in  the  construction  of  a  portion  of  its  road,  under 
A  contract  with  the  company.^  And  a  special  receiver 
or  asrtignea  of  the  property  of  a  railway  company,  ap- 
pointed in  involuntary  bankruptcy  proceedings,  is  not 
an  agent  or  servant  of  the  company,  so  as  to  render  the 
company  liable  for  damages  occasioned  by  his  negligence 
while  operating  the  road.^ 

1  WMhbarn  v,  NaahTille  etc.  B.  R.  Co.  S  Head,  638;  LAckawtuuis 
etc.  B.  B.  Co.  9.  Cbenewlth,  Ai  Pa.  St.  883;  Nqres  v.  Rat  land  etc.  R.  R. 
Co.  37  Vt.  110;  Sherman  v.  Kochester  etc.  R.  B.  Co.  15  itarb.  A74:  llays 
V.  Houston  etc.  IL  U.  Co.  46  Tex.  272;  Baltimore  etc.  K.  R.  Co.  v.  Itlocbcr, 
27  Md.  277;  Harper  v.  Indianapolis  etc.  R.  11.  Co.  47  Mo.  567;  4  Am.  R. 
tM]  Ackerson  r.  Erie  Ballw.  Co.  Si  N.  .1.  L.  2A4:  Hobblt  v.  Loudon  etc. 
Rallw.  4  Ex.  255;  Queen  p.  Birmingham  etc.  Bailw.  3  Ad.  A  £.  N.  S.  223; 
and  see  Seattle  9.  Xord  Kbury,  Law  R.  7  Cb.  App.  777. 

2  Indianapolis  etc.  Bailw.  Co.  9.  Antbcmy,  43  Ind.  183:  and  see 
Terre  Haute  etc.  B.  B.  Co. «.  Graham,  4tf  id.  239;  Rounds  r.  Dei.  etc 
B.  R.  Co.  (H  N.  Y.  129;  21  Am.  B.  5o7:  Peebles  v.  Patapseo  Guano  Co.  77 
No.  Car.  233.  Compare  Do  Camp  9.  HLss.  etc  R.  U.  l3  Iowa.  848;  New 
Orleans  etc.  B  R.  Co.  v.  Burke,  AS  Hiss.  201. 

8  Peck  V.  N.  T.  etc.  B.  B.  Co.  8  Hun,  286;  Chicago  etc.  B.  B.  Co.  v. 
Dickson,  63 IIU  Iftl ;  14  Am.  B.  114. 

4    Hutchinson  v.  Western  etc.  B.  B.  Co.  6  Heisk.  634. 

6  See  Tole<lo  etc.  R.  B.  Co.  v.  Bodrlgues.  47  111.  188;  Conn.  River 
R.  R.  Co.  r.  Wllllston,  16  Gray,  64;  People  v.  Stockton  etc  R.  B.  Co.  49 
Cal.  415;  Cook  «.  Hannibal  etc.  IL  R.  Co.  63  Mo.  397. 

6  Washburn  v.  Nashville  etc.  R.  R.  Co.  3  Head,  638. 

7  Toledo  etc.  R.  R.  Co.  p.  Bodrlgnes, 47  111.  IBS;  Walker*.  Great 
Western  K.  R.  Co.  Law  R.  2  Ex.  228;  and  see  Atlantic  etc  R.  R.  Go.  v. 
]:elsiier,  18  Kan.  458;  Toledo  etc.  li.  it.  Co.  v.  Piince,  50  111.  26.  But 
compare  Marquette  etc.  K.  IL  Co.  «.  Taft,  28  Mich.  2(<9;  SlirlTcr  v. 
bteveus,  12  Pa.  St.  258. 

8  Tucker  v.  St.  Louis  etc.  Rallw.  Co.  54  Mo.  177;  Cox  r.  Midland 
Counties  RaUw.  8  Ex.  268;  and  see  Ohio  etc.  IL  R.  Co.  v.  Hatcon,  69 
lud.  12. 

9  Cairo  V.  Mahoney,  83  III.  173. 

10  Doming  V.  Grand  Trunk  R.  R.  Co.  48  N.  H.  4»;  Pmlttv.  Hannibal 
etc.  R.  li.  Co.  62  Mo.  5i7;  and  see  Armour  v.  Mich.  Cent.  R.  U.  Co.  65 
N.  Y.  1 1 1.    But  compare  Baltimore  etc.  U.  R.  Co.  v.  Wilkens,  44  Md.  IL 

11  Bee  V.  San  Francisco  etc.  R.  R.  Co.  46  CaL  248. 

12  Cheeney  v.  Lafayette  etc.  R.  R.  Co.  68  111.  570;  LeTlsee  «.  Shrev^ 
port  City  R.  11.  Co.  27  La.  An.  641. 

13  Blake  r.  Buffalo  Creek  R.  R.  Co.  56  N.  T.  485;  and  see  Cnrobei^ 
land  Coal  etc.  Co.  p.  Parish,  42  Md.  5H8;  Comm'rs  of  Tippecanoe  9. 
Reynolds,  44  lud.  509. 

14  Blake  V,  Buffalo  Creek  B.  B.  Go.  66  N.  T.  485. 
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15  Eoropeaa  etc.  Raiiw.  Co.  v.  Poor,  S9  Me.  277. 

16  BUke  V.  Buffalo  Creek  etc.  B.  R.  Co.  fi6  N.  T.  485:  and  compare 
Hoylo  r.  I'lattsbunf  etc.  K.  U.  Co.  M  Id.  114;  13  Am.  B.  W5;  Covington 
etc.  11.  K.  Ci>.  r.  Bowler,  9  Bush,  468. 

17  OlUiiaii  etc.  R.  R.  Co.  v.  Kelly,  77  111.  426. 

18  Uulou  I*acif .  K.  U.  Co.  v.  Dorant,  3  DiU.  843. 

19  Uulou  Paclf.  B.  B.  Co.  o.  Duraut,  3  DiU.  343. 

20  Bee  M<*a«lor  p.  BallroAcl  Co.  SO  Tex.  87;  Allen  v.  WIDard,  87Pa. 
St.  374;  ILuM  r.  Plilla.  eu*.  bteaiusliip  Co.  88  id.  '2SS;  32  Aui.  B.  462. 

31  MrCafferry  p,  Spuyteu  Duyrtl  etc.  B.  B.  Co.  61  M.  T.  178;  48  How. 
44;  19  Am.  li.267. 

22  CuiiMlngham  v.  lutematlonal  R.  B.  Co.  51  Tex.  503;  32  Am.  R.  632: 
CJiiiou  Fat-l/.  B.  U.  Co.  V.  HiULse,  1  Wy.  Tor.  27:  Meyer  v.  MldlntMl 
Piicif.  U.  K.  Co.  2  Neb.  slu;  KiUisaM  etc.  llallw.  Co.  18  Kan.  34.  See  abo 
Thompson  0.  New  Orleans  etc.  Rallw.  lu  La.  An.  403;  Carman  v.  8teu> 
benviilti etc.  B:Ul\v. 4 Oliio  8t.  'iUtt;  Kansas  etc.  Ballw.  Co.  0.  FitzsiiD- 
mons.  IS  Kan.  84;  bhoeniaker  v.  Kiuffsbury,  12  WaU.369;  Bailroad  Co. 
9.  Ilauuluj;.  \h  1(1. 649. 

23  MeU  0.  Buffalo  etc.  B.  R.  Co.  58  N.  T.  61 ;  17  Am.  R.  201.  Cora- 
pare  Meam  p.  Holbrook,  20  Ohio  St.  137:  5  Am.  R.  63;{;  Henderson  v. 
Walker,  55  Oa.  481;  Cardot  v.  Barney,  63  N.  Y.  281;  20  Am.  B.  633. 

§  257.  Are  common  carriers.~Bailway  companies 
are  common  carrion);  ^  and  the  same  is  true  of  express 
companieA,  as  their  business  is  ordinarily  conducted.^  In 
consideration  of  its  franchise  and  right  of  way,  a  railway 
company  owes  to  the  state  the  duty  of  impartially  re- 
ceiving; and  transporting  merchandise  offered  by  all  per- 
BOiis,*  to  the  extent  of  the  quantity  ordinarily  sent  over 
the  road.'*  But  it  is  not  bound  to  receive  merchandise  for 
transportation  which,  by  reason  of  an  unusual  and  unex- 
pected pressure  of  business,  it  cannot  transport  prompt- 
ly; <  and  although  it  cannot,  in  general,  discriminate 
between  persons,*  it  is  not  bound  to  receive  an  unusual 
number  of  passengers,  beyond  the  number  it  might  rea« 
sonably  be  required  to  provide  for.^  And  a  railway 
company  may  limit  its  liability  as  a  common  carrier,  by  a 
special  contract  to  that  effect;  &  provided  such  stipulation 
for  exemption  from  responsibility  be  just  and  reasonable 
in  the  eye  of  the  law.*  In  New  York,  a  railway  company 
may  stipulate  for  exemption  from  liability  for  losses  oc- 
curring even  througli  its  own  negligence  or  that  of  its 
0*;rvauts.^  And  such  was  the  English  rule  until  modified 
by  statute.^    But  the  prevailing  doctrine  in  the  United 


§  257  BAILB0A08.  394 

States  is,  that  the  company  cannot  lawfully  limit  its 
liability,  by  notice  or  special  contract,  so  as  to  exonerate 
itself  from  responsibility  for  its  own  negligence  or  mis- 
feasance, or  that  of  its  servants  and  agents;  ^  though  it 
may  lawfully  limit  its  common  law  liability  as  insurer.^ 

1    Chicago  etc.  R.  B.  Co.  v.  Thompson,  19  Dl.  578;  and  see  Pallentine 
V.  Nonii  Mo.  U.  U.  Co.  40  Mo.  491 ;  Michaels  v.  N.  Y.  Cent.  U.  R.  Co.  3U  N. 
Y.  W4i  FiUler  r.  Nauntack  U.  U.  21  Conn.  ft57;  Macheo  «.  Loudon  etc 
Kuilw.  Co.  -i  Ex.  415. 

a  U.  S.  Express  Co.  v.  Backman,  28  Ohio  St.  144;  Bnckland  9. 
AdaiiiH  Express  Co.  97  Mass.  124:  8oatuem  Express  Co.  p.  McVeigh.  29 
Uratt.2(>4;  Southern  Express  Co.  9.  Crook,  44  Ala.  468:  Southern  Ex- 
press Cu.  p.  Newby.So  Ga.  6U9.  Express  companies  will  ho  treated  as 
couimou  carriers,  notwithstanding  the  declaration  in  their  bills  of 
lading,  etc.,  tiiat  they  are  not  to  be  deemed  such:  Bank  of  Ky.  v. 
Ailuius  Llxpress  Co.  b3  U.  8. 174;  Christenson  v.  Am.  Express  Go.  15 
Mhm.  27U. 

3  Union  etc.  Co.  v.  Erie  Rallw.  Co.  37  N.  J.  L.  23;  Rogers  Locomo- 
tlvo  etc.  Worlcs  v.  Erie  Itallw.  Co.  20  N.J.  Eq.379:  Keouey  p.  Gi:and 
Trunk  etc.  U.  K.  Co.  47  N.  Y.  Aid;  Chicago  etc.  ii.  B.  Co.  p.  People,  tf7 
III.  11;  16  Am.  IL  5.JJ;  Wheeler  v.  San  Francisco  etc.  R.  B.  Co.  ^i  CoL 
4b:  New  l.ug.  Express  Co.  p.  Mo.  Cent.  U.  It.  Co.  57  Mo.  188;  Messenger 
V.  renn'a  R.  U.  Cu.  37  N.  J.  L.  531 ;  19  Ain.  R.  754;  13  Id.  457;  McDuffee 
V.  Kaiiroad,  bJ  N.  U.  730.  A  railway  may  become  a  ci.  mmon  carrier  of 
goods  witiiout  being  obliged  to  become  a  common  carrier  of  money 
or  liank-bills:  BaihoadCo.  p.  Thompson,  19  111.  578;  Kuterp.Mlch.  etc 
It.  K.  Co.  1  Diss.  35;  Leo  p.  Burgess,  9  Bush,  652;  and  see  Southeru  Ex- 
press Co.  p.  Everett,  57  Ga.  688. 

4  Mich.  etc.  R.  B.  Co.  p.  Burrows,  83  Mich.  6. 

5  111.  Cent.  R.  B.  p.  Cobb,  64  III.  1*28:  Great  Western  R.  R.  Co.  v. 
Bums.  60  id.  284;  Faulkner  p.  South  Faclf.  K.  U.  Co.  51  Mo.  311. 

6  See  Beekman  v.  Saratoga  etc.  R.  R.  3  Paige,  45;  Elmore  p.  Sands, 
54  N.  Y.  512;  Indianapolis  etc.  li.  U.  Co.  p.  Riuard,  46Ind.  2:)3;  Railroad 
Co.  p.  Brown.  17  Wall.  445;  Chicago  etc.  Bailw.  Co.  p.  WUIiams.  55 IIL 
105;  8  Am.  U.  641;  Hawcroft  p.  Great  North  Kailw.  Co.  8  Eug.  L.  A 
Eq.  362. 

7  Evans ville  etc.  R.  R.  Co.  p.  Duncan,  28  Ind.  441;  and  see  111.  etc 
R.  U.  Co.  p.  Demars,  44  IIL  292. 

8  Bissell  p.  N.  Y.  etc.  R.  U.  Co.  25  N.  Y.  442;  McMillan  p.  Mich,  etc 
R.  R.  Co.  16  Mich.  79;  Mobile  etc.  R.  R.  Co.  p.  Welncr,  49  Miss.  725; 
Kimball  p.  Rutland  etc.  R.  K.  Co.  26  Vt.  256;  Slim  p.  Northeru  Rallw. 
Co.  14  Com.  B.  647;  Walker  p.  York  etc.  Rallw.  Co.  3  Car.  &  K.  279. 

9  New  York  Cent.  R.  R.  Co.  p.  Lockwood,  17  Wall.  857;  10  Am.  R. 
866;  and  compare  Menzell  p.  Itailw.  Co.  1 DUL  531;  Ohio  St.  Rallw.  Co. 
p.  SelL)Y.  47  Ind.  471;  17  Am.  R.  719;  Babcock  p.  Lake  Shore  etc.  R.  B. 
Co.  49  is.  Y.  491. 

10  Poucher  p.  N.  Y.  etc.  R.  R.  Co.  49  N.  Y.  263;  10  Am.  R.  964;  Mynard 
r.  Syracuse  etc.  R.  R  Co.  7  Hun.  300;  Nicholas  p.  N.  Y.  etc.  It.  R.  Co.  4 
id.  327;  6  Thomp.ft  C.  606.  Compare  Wescott  p.  Fargo,  61  N.  Y.  542: 
19  Am.  R.  300. 

1 1  See  17  and  18  Vict.  ch.  31,  §  7:  London  etc.  Rallw.  Co.  p.  IHinham, 
18  Com.  B.  826;  Peek  p.  North  Staffordshire  Rallw.  Co.  10  H.  L.  Cas.  473. 

12  Knowltou  p.  Erie  Rallw.  Co.  19  Ohio  St.  260:  2  Am.  305;  Ohio  etc. 
Rallw.  Co.  p.  Selby,  47  Ind.  471;  17  Am.  R.  719;  Adams  Express  Co. «. 
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Stettaners.  61  HI.  134;  14  Am.  R.  57;  Southern  Express  Co.  v.  Cook,  44 
Ala.  468;  Empire  Transp.  Co,  v.  wamsatta  Oil  Co.  63  Pa.  St.  14;  3  Am. 
K.  515;  liose  v.  Des  Moines  Valley  Railw.  Co.  3i)  Iowa,  246;  Scliool  DLst. 
etc.  V.  Boston  etc.  R.  U.  Co.  102  Mass.  552;  Nashville  etc.  K.  R.  Co.  v. 
Johnson.  6  Heisk.  271;  New  Orleans  Mut.  Ins.  Co.  v.  Now  Orleans  etc. 
R.  R.  Co.  20  La.  An.  902;  Ralhroad  Co.  v.  Lockwood*  17  WaU.  357;  10 
Am.  R.  866. 

13  New  York  Co.  r.  Central  R.  R.  3  Wall.  107;  Mobile  etc.  R.  R.  Co, 
V.  Hopkins,  41  Ala.  486;  FlUebrown  v.  Grand  Trunk  Railw.  Co.  55  Me. 
462;  Railroad  Co.  v.  Manuf.  Co.  16  WaU.  318. 

§  258.  Carriage  of  freight.— Kailway  companies  are 
insurers  of  the  safe  transportation  and  delivery  of  the 
property  intrnsted  to  them  for  carriage, ^  except  as  against 
loss  or  injury  caused  by  the  immediate  act  of  God,^  or  of 
a  public  enemy .s  But  after  a  safe  delivery  of  the  goods 
in  the  proper  warehouse  of  the  company,  and  the  con- 
signee has  had  a  reasonable  time  for  taking  them  away, 
the  liability  of  the  company  as  carrier  ceases,  and  it  will 
hold  the  goods  as  a  warehouseman  only.^  In  such  case» 
the  company  is  bound  to  no  more  than  ordinary  care,  or 
such  as  a  man  of  ordinary  prudence  would  use  in  respect 
to  his  own  property  placed  in  like  circumstances.^  The 
liability  of  a  common  carrier  continues,  however,  until 
the  goods  are  unloaded;  >  and  if  they  are  destroyed  by 
fire  while  yet  in  the  car  in  the  freight  depot,  the  company 
is  liable. "^  It  is  the  duty  of  the  company  to  provide  cars 
of  sufficient  strength,^  and  this  rule  applies  in  respect  of 
cars  for  the  carriage  of  live  stock,  as  well  as  to  those  for 
the  carriage  of  merchandise.^  And  the  fact  that  the 
shipper  knowingly  permits  his  goods  to  be  packed  in  an 
insufficient  car  does  not  exempt  the  company  from  liabil- 
ity, unless  he  agrees  to  assume  that  risk.^<>  But  if  the 
shipper  iiersonally  superintends  the  loading  of  the  car, 
the  company  will  not  be  liable  for  a  loss  resulting  from 
its  being  unskillfully  or  insufficiently  done.^^  So  the 
company  is  relieved  from  the  responsibility  of  a  carrier 
wliere  cliattels  perish  by  natural  decay,  or  the  inherent 
defects  of  merchandise.^^  And  in  the  carriage  of  live 
stock,  in  the  absence  of  negligence,  the  company  is  not 
liable  for  such  injuries  as  occur  in  consequence  of  the 
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vitality  of  the  freight;  **  thtiR,  if  one  home  inflicts  an  in- 
Jury  upon  anotlier  during  transportation,  the  company  is 
not  liable,  if  the  injury  was  canned  by  thn  peculiar  pro- 
penRitiea  of  the  home  to  fright,  or  bad  temper,  or  by  tlie 
fault  of  tlieir  owner  in  attaching  their  halters,  or  nut  re- 
moving their  shoes. ^^  A  railway  comjmny  is  ander  no 
obligation,  as  a  common  carrier,  to  deliver  goods  at  a 
point  beyond  or  off  its  own  line  of  road.^^  Dut  such  a 
<luty  can  Ite  created  by  contract,^*  or  by  a  coarse  of 
business  warranting  the  presumption  that  goods  will  be 
BO  delivere«l;  ^7  and  where  the  agents  of  the  comj>any 
fall  to  deliver  goods  on  demand,  within  a  reasonable 
time,  the  company  may  be  held  liable  for  the  deten- 
tion .M 


Co, 

Hiiitt  V.  iiaiuuuiu  ei«.  n.  u.  v.o.  o.:  lu.  ajj;  luinoiii  uenc.  it.  il  Co.  v 

(!obb, 64  lU.  128;  Klff  r.Old Colony  ete. KaUw.  Co.  117  Mass. 591:  1»  Am. 

1C429. 

2  Michaels  v.  V.  T.  etc.  R.  R.  Co.  30  N.  T.  564;  Chicago  etc.  Rallw. 
Co.  V.  Aawyer,6»  lU.  285;  18  Am.  R.  613;  Comllct  v.  GraiKlTrunk  BalJw. 
Co.  54  N.  V.  500;  Raliroiul  Co.  r.  Itoeves.  Id  Wall.  176;  SwoUaud  ». 
ISoston  etc.  R.  R.  Co.  102  Mass,  276. 

3  I 
niento 
Met 

benfer.TTlu.VsfrUh  etc?R7it  Co.  v.lilcoTeilaii,^frl'ldr  dsVporclier*!?." 
Vorth-eastero  U.  R.  Co.  14  Rich.  181. 

4  Mich.  etc.  R.  R.  Co.  v.  .^hnrtx,  7  Mich.  51 1 ;  Francix  r.  Diibnque  etc 
R.  R.  Co.  25  lowiVbU;  Niw  Jursuy  U.  it  Co.  c.  Peiiu'a  R.  R  Co.  27  N. 
J.  L.  100;  Culbreth  r.  I'hila.  etc.  R.  R.  Co.  3  rioust.  Xt2;  Molir  v.  Chi- 
cago etc.  U.  R.  Co.  40  Iowa,  57»;  Mobile  etc.  K.  R.  Co.  r.  l*i*ewitt.  46 
Ala.  63;  Derusla  r.  Wiiutna  etc.  It.  It.  Co.  18  Mlun.  133;  Wliiuicy  v. 
c  bics^o  etc.  K.  R.  Co.  27  Win.  327.  Compare  lleiii^esr.  Hud-^ou  River 
R.  R.Co.6Robt.  119;  R;iUruad  Co.  v.  fiiaris,  16  Kan.  333;  South-west* 
em  It.  U.  Co.  V.  Folder,  46  Oa.  433. 

5  Pike  V.  Chicago  etc.  R.  R.  Co.  40  Wis.  588.   Compare  Brown  v. 

Grand  Truuk  RaUvv.  54  N  H.535. 

6  Chicago  etc.  R.  R  Co.  v.  Bensley,  6n  TIL  630. 

7  Chicago  etc.  R.  R.  Co.  v.  nensley*  69  HI.  630:  and  see  Central  R. 
R.  Co.  V.  Smith,  54  Oa.  4h9;  Wliislow  v.  Vt.  etc.  It.  R  Co.  42  Vt.  700; 
Rice  V.  Hart,  118  Mass.  201. 

8  St  LonlA  ete.  Rallw.  Co.  v.  Dorman,  72  DL  504;  Bloea  v.  St.  Louli 
etc.  R.  R.  Co.  58  Mo.  22U. 

9  Indianapolis  etc.  R.  R.  Co.  v.  Allen.  31  Ind.  394;  Indianapolis  etc 
Bailw.  Co.  V.  Strain,  81  111.  504.  Ah  to  the  duty  of  railway  roinpaniei 
to  care  for  animals  in  course  of  transportation :  see  U.  S.  Rev.  Stat. 
SS  4386-4390. 
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10  Pratt  r.  Osdenslnirg  etc.  R.  R.  Co.  103  Kass.  857.    Compare  Lee 
•9.  KaleiKh  etc.  It.  B.  Co.  73  No.  Car.  236;  Illinois  Gent.  R<  R.  Co.  v.  Hall, 
58  UI.  4UU. 

n  Ross  r.  Troy  etc.  R.  R.  Co.  49  Vt.  364;  East  Tcnnewee  etc.  R.  R. 
Co.  V.  Whittle,  'i7  Ga.  535;  Klaubcr  v.  American  Express  Co.  21  Wis.  21 ; 
Chicago  etc.  K.  U.  Co.  r.  Shea,  m  III.  471. 

12  HiulMon  V.  Raxonctale.  2  Hnrl.  &  N.  575;  and  see  Lake  Shore  etc. 
R.  It.  Co.  r.  PerkhiH,  '^5  Mich.  329:  12  Aiu.  R.  275;  Baukard  v.  Baltimore 
etc.  R.  R.  Co.  34  Md.  i»7;  (>  Am.  R.  321. 

13  Cra^lii  t.  N.  Y.  etc.  U.  R  Co.  51  N.  Y.  61 ;  Penn  «.  Buffalo  etc  R. 
R.  ('o.4Hil.  JtM:  10  Am.  K.  355;  Blower  r.  G rent  Western  IJ.illw.  Co. 
Liuw  |{.  7  C'Oni.  P.  &>5;  Kendall  t.  Loudon  otc.  Railw.  Co.  Law  U.  7  Ex. 
ST3;  Mich.  Suutheni  etc.  li.  It.  Co.  v.  McDoaough,  21  Mich.  165;  4  Am 
iL4ii6. 

14  Evans  v.  Fltchbur?  R.  R.  Co.  HI  Mass.  142;  15  Am.  B.  19. 

15  Cobi)  p.  Railroad  Co.  3^  Iowa,  601 :  Norway  Plains  Co.  «.  Boston 
etc.  U.  K.  I  Gray,  263;  People  t.  rhlcago  otc.  ft.  R.  Co.  55III.  !>5;  and 
eomparu  Leavenworth  etc.  K.  R.  Co.  v.  Maris,  16  Kan.  333;  Pinuez  v. 
Cliarlutte  etc.  R.  R  Co.  66  Nu.  Car.  Ai. 

16  Southern  Express  Co.  v.  McVeigh,  20  Gratt.  264;  Cobb  v.  Railroad 
Co.  38Juwa,  6U1. 

17  Cobb  r.  Railroad  Co.  38  Iowa,  601 ;  and  see  Baltimore  etc.  R.  R. 
Co.  r.  Grocn,  25  Md.  72;  Pittsburg  etc.  lUilw.  Co.  v,  Nash,  43  lud.  423; 
Calm  r.  Mich.  etc.  R.  R.  Co.  71  111.  06. 

1)<  Sherman  tu  Hudson  River  R.  R.  Co.  5  Daly,  521:  Coffin  v.  N.  Y. 
etc.  K.  K.  Co.  64  Barb.  37U;  and  see  Devereux  o.  Buckley,  34  Ohio  St. 
16;  32  Am.  R.  342. 

§  259.  Carriage  of  passengerB.— Railway  companies 
Are  not  bound  to  carry  paAsengers  safely  at  all  events;  ^ 
but  they  are  bound  to  the  exercise  of  the  utmost  human 
care  and  foresight,  and  are  ri;sponsibIe  for  injuries  and 
losses  arising  from  even  the  slightest  negligence. ^  And 
the  rule  that  a  railway  company  undertaking  to  carry 
pas.Hengers  is  bound  to  exercise  the  highest  degree  of 
diligence,  applies  irrespective  of  any  distinction  between 
different  kinds  of  trains.'  It  applies,  therefore,  in  favor 
of  a  person  riding  on  a  freight  train,  where  he  is  {ifBrmjv- 
tively  shown  to  have  been  admitted  so  to  ride,  by  an  au- 
thorized agent  or  officer,  and  on  payment  of  fare,  so  as  to 
be  a  passenger.*  In  its  capacity  as  a  carrier  of  passHU- 
gers,  the  company  is  bound  to  exercise  the  highest  degree 
of  care  in  the  construction  and  maintenance  of  its 
roadway,  and  the  appurtenances;  ^  it  is  bound  to  fur« 
nish  safe  and  comfortable  cars,^  and  safe  and  reatly 
passage  to  and  from  the  same;'  and  its  ubligatiou  to 
Boons  Coiu>.— 34. 
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provide  for  the  safety  of  paasens^ers  continues,  not  only 
while  tlie  pafliienp^er  i.s  in  the  carfl,  but  wliile  ho  is  leaving 
the  premises  of  the  ooiupauy.*  And  the  intoxication  of  a 
passenger  does  not  ditniuisli  t1i«  duty  of  tht;  c(»mpany  to 
exercise  due  care  for  his  safety.^  As  a  gen<^ral  rule,  ilie 
company  is  bound  to  carry  all  pernous  who  apply  for  a 
passage,  upon  being  paid  the  usual  rate  of  fare.^'^  But.  It 
may  refuse  to  accept  one  as  a  passenger,  whilu  so  drunk 
as  to  be  disgusting  or  annoying  to  other  passengers;  ^^  and 
it  may  exclude  gamblers  from  travel  on  its  trains  when 
seeking  to  use  them  to  ply  their  vocation  thereon ;  ^^  and 
it  is  not  bound  to  receive  an  unu;«ual  number  of  passen- 
gers, beyond  the  number  it  might  reaaonaldy  be  required 
to  provide  forJ>  So  the  company  can  establish  and  en- 
force reasonable  regulations  to  secure  comfort,  order,  and 
safety  of  passengers;  ^^  and  it  is  not  bound  to  admit  per- 
sons as  passengers  who  refuse  to  obey  such  regulations, 
or  who  are  guilty  of  gross  and  vulgar  habits  of  conduct,  i* 
And  a  passenger  in  the  cars  who  refuses  compliance  with 
the  reasonable  regulations  of  the  company  may  be  law- 
fully ejected  from  the  train,  although  he  has  paid  his 
fare.^^  Persons  traveling  upon  tlie  company's  trains  as 
messengers  or  agents  of  an  express  company  are  passen- 
gers, and  entitled  to  the  care  due  to  passengers,  althuugh 
no  charge  is  made  for  their  fare.^~  And  so  of  persons  in 
charge  of  live  stock,  merchandise,  etc.,  in  transportation 
on  the  train.18  And  the  company  may  be  liable  for 
causing  the  death  of  a  person  as  passenger,  though  at  the 
time  riding  on  a  free  pass,  upon  which  was  a  stipulation, 
signed  by  himself,  releasing  the  company  from  all  liabil- 
ity for  injury  to  his  person  or  property  while  using  the 
same.^^  So  one  who  has  procured  a  ticket,  and  is  present 
to  take  the  train  at  the  ordinary  point  of  departure,  is  a 
passenger,  though  he  has  not  entered  the  cars.^  So  the 
relation  of  carrier  and  x>^9<^iig*ii^  exists  between  the 
company  and  one  who.  by  mistake,  gets  on  a  train  other 
.than  the  one  upon  which  he  intended  to  take  pas&&eo.*^^ 
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Kut  ono  fraudulently  traveling  on  a  train  without  paying 
fare  liibs  not  tlie  rights  of  a  passenger;  '^  and  the  company 
Ls  not  liable  for  a  personal  injury  to  such  person  on  its 
train,  or  fi>r  his  death  caused  by  mere  nogligeuce.^s  A 
regulation  discriminating  in  passenger  fares,  in  favor  of 
those  will)  purchase  tickets  before  entering  the  cars,  is 
not  unreasonable  ;2''  but  any  right  of  the  company  to 
make  such  discrimination  depends  on  the  fact  that  a 
reasonable  opportunity  has  betai  given  to  obtain  tickets 
at  the  lower  rato.'^^  To  this  end,  the  tickct-ofiice  must  be 
kept  open  a  reasonable  time  prior  to  the  time  fixed  for 
the  departure  of  the  train.-w  The  liability  of  a  railway 
comx>any  as  a  common  carrier,  for  baggage,  is  founded 
on  the  x)aymeut  of  fare  by  the  piissengor,'*'  and  the  liabil- 
ity com  inues  until  the  baggage  is  ready  to  be  delivered  to 
the  owner  at  his  destination,  and  until  he  has  had  a  reason- 
able oil  port  unity  to  receive  and  remove  it.28  The  deliv- 
ery of  a  check  to  the  passenger  relieves  him  of  the  care 
of  his  baggage  during  the  journey,  and  devolves  such 
care  upon  the  agents  of  the  several  roads  over  which  it 
passes. '^^  liut  the  company  is  not  obliged  to  carry  the 
baggage  of  one  who  does  not  go  by  the  same  train;  ^^  and 
for  baggage  left  at  the  station  beforehand,  in  anticipation 
of  taking  a  journey,  or  left  there  after  the  journey  has 
terminated,  the  company  is  liable  as  a  warehouseman 
only.*i  The  term  '*  baggage,"  within  the  rule  of  the  car- 
rier's liability,  includes  such  articles  only  as  may  become 
necessary,  convenient,  or  ornamental  during  the  course 
of  the  passenger's  journey;*-  with  sucli  reasonable 
amount  of  money  as  will  be  required  to  meet  his  actual 
and  contingent  expenscs.33 

1  WliPiituii  r.  North  Beach  etc.  II.  K.  Co.  36  Cal.  d!)0;  Drown  r.  N. 
Y.  Cent  elv.  U.  K.  Co.  1«  N.  Y.  4(H;  Indianapolis  etc.  R.  tt.  Co.  v.  Horst, 
93  U.  s.  i^i ;  K;uisa4  Taclf.  Ujiilw.  Co.  v.  MiUer,  2  Coio.44J:  Uniii.N\Tick 
etc.  U.  B.  Co.  0.  Gale,  5tf  Ga.  322. 

2  Meier  r.  Penn'a  U.  U.  Co.  G4  Pa.  Ft.  225;  3  Am.  R.  581;  Carroll  r. 
Btateu  Ibiauil  K.  U.  Co..'^iN.  V.  lji>;  iialtimoro etc.  ICIL  Co.v.BreiuItr, 
2ft  Md.  37.S:  Klehi  r.  Jowctt,  2o  N.  J.  L.  474;  Johnson  v.  V/lnonactc.  JC. 
R.  Co.  11  Minn.  290;  UarUy  v.  North  Carolhia  etc.  U.  U.  Co.  74  No.  Car. 
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J  Dunn  V.  Orand  Trank  Rallw.  Co.  6R  Me.  187;  Hazard  r.  Chicago 
etc.  U.  IL  Co.  1  ULs8.  OM:  Jridgerton  v.  N.  V.  etc.  it.  XL  Co.  a.i  N.  Y.  2J7; 
ludlxuiapolitf  etc.  It.  IL  Co.  v.  llonu  iKi  f.  8.  '2.il;  aud  ueu  Liicom  v.  Mil- 
waukee etc.  U.  11.  Co.  »;i  WiH.  41 ;  U  Aiu.  U.  735;  Aruold  v.  lU.  Cent.  U. 
U.  Cu.  83  ill.  ^73;  25  Aiu.  li.  363. 

4  Eatuii  V.  Dul.  etc.  R.  R.  Co.  57  N.  Y.  392;  Chicago  etc.  R.  R.  Co.  p. 
Flftir-^*  41  III.  3U4.  Cuiu'iaro  Iloustuii  etc.  U.  U.  Cu.  o.  Moorv.  4:>  Tex. 
SI;  3UA1U.  ILiw;  Creed  v.  Peim'a  R.  U.  Cu.  «a  Pa.  St.  i3;f;  ::7  Aui.  R. 

lui 

ft  IMttsburg  etc.  R.  11.  Co.  r.  Tliumpson.  56  111.  138;  Ret'd  c.  N.  Y. 
etc.  R.  li.  Co.&iliarb.  4K1:  Ilolyoke  v.  Grand  Trmik  kailw.  i'o.  4s  N. 
H.541;  Kau-asl^krif.  lUifw.  Co.  e.  Miller,  2  Colo.  44J;  Uruat  Weiiteru 
lUilw.  e.  lii-ald.  I  Moore  1'.  C.  (N.  8.)  lUl. 

6  CaiTuli  n.  Btateii  Lshuid  11.  R.  Co.  58  N.  V.  IM;  ai  Barb.  32;  Mo- 
I'addeii  e.  N.  V.  Cent.  U.  K.  Co.  44  N.  Y.  478:  4  Aai.  R.  7a'>;  and  see 
Ki*aiiiU r. Cockivll,  L tvv  U. 5 Q.  It.  1>4. 501 ;  Ueauhoad c, .^iidlaud liailw. 
Co.  Law  IL  2  Q.  U.  4i2;  Law  li.  4  id.  3.'!). 

7  lloiiziles  r.  N.  Y.  etc.  R.  U.  Co.  3:)  How.  Pr.  *i7;  Beard  r.  Conu. 
etc.  li.  K.  Co.  a  Vl.  lui ;  Cliicuvfoctu.  ilailw.  Cu.  v.  Filimoro,  57  111.  ibd; 
llayu  0.  Dustou  etc.  U.  U.  104  Mas.H.  137:  Kealitiif  e.  N.  V.  etc.  11.  li.  Co. 
I  LauH.  4u );  Ceuti'al  \L  li.  Cu.  v.  Perry, d3  Ux  461 ;  MeUomiid  c.  CIiicai;o 
etc.  It.  It.  Co.  2tf  Iowa,  124;  Meiupliid  etc.  U.  it.  Co.  r.  Wiiltfleld,  44 
Ulss.  4<i«i. 

8  Gay u  or  o.  Old  Colony  etc.  Riillw.  Co.  100  Mass.  208.  And  com- 
|iare  Armstrong r.  N.  Y.  etc.  li.  It.  Cu.  bJ  Uarb.  4:(7;  luUiuff  t.  cliicago 
etc.  li.  It.  Cu.  22  Wb.  <K)1 ;  Uobsou  r.  North  i:ast(-ru  Uajlw.  Co.  Law  U. 
lu  Q.  li.  271;  12  £ii;r.  li.  302;  Dublin  etc.  liaiiw.  Co.  v.  81actery,  Law  li. 
8  Ai>p.  Cas.  U5.5;  24  Euj?.  li.  .13. 

U    MUliman  c.  N.  Y.  etc.  ii.  li.  Co.  M  N.  Y.  643. 

10  Tarbell  p.  Cent.  Paclf.  li.  li.  Co.  34  Cal.  616:  Beekman  v.  Schenec- 
tady li.  K.  3  Paige,  4o:  Westclieiiter  etc.  It.  K.  Co.  v.  Miles,  bi  Pa.  St. 
2u.>;  Bennett  e.  Peninsular  etc.  Co.  6  Com.  B.  775;  Tattan  v  Oasat 
Western  Itallw.  2  El.  &  E.  644. 

11  I'ittsbur,;  etc.  Itallw.  Co.  v.  Yandyue,  57  Ind.  576. 

12  Thurston  o.  Cidon  Paclf.  R.  It.  Co.  22  Int.  liev.  Rec.  251. 

13  Ilnweroft  v.  Great  Northern  liallw.  Co.  8  £ng.  L.  &  Eq.  962; 
Evausvilie  eic.  i:.  Ii.  Co.  c.  Duncan,  2d  Ind.  441. 

14  Bass  V,  Chicago  etc.  li.  It.  Co.  36  Wis.  450;  Chicago  etc.  Ii.  li.  Co. 
r.  People,  5JI11.  3.>');  Lake  6liure  etc.  Ii.  U.  Co.  v.  Greenwood,  79  Pa.  SU 
373:  Pullman  Palace  Car  Co.  v.  lieed.  Ih  111.  125. 

15  Joueks  c.  Coleman,  2  Sum.  221;  Barney  v.  Steamboat  Co.  2 
Thonip.  ^  C.  5U8. 

16  Havens  r.  Hartford  etc.  R.  R.  Co.  28  Conn.  69;  and  see  Shelton  v. 
Lake  Siiuro  etc.  It.  u.  Co.  2J  Ohio  St.  214;  Ci'awfurd  r.  Cin.  ete.  R.  R. 
Co.  2  J  Kl.  5  jO;  New  Oil  sans  etc.  li.  it.  Co.  p.  Burke,  5:{  Miss.  201 ;  Hiinson 
V.  European  etc.  li.  It.  Co.  62  Me.  84;  16  Am.  ii.  404;  Kline  v.  Cent. 
l*acif .  It.  it.  Co.  37  Cal.  400. 

17  Blair  r.  Erie  Rallw.  Co.  66  N.  Y.  313;  23  Am.  R.  55;  and  see  Ham- 
mond V.  North  Eiistern  li.  li.  Co.  6  So.  Car.  13U;  Cummonw.  v.  Vt.  etc. 
li.  It.  Co.  iiii  Mass.  7;  Oliio  etc.  ii.  R.  Co.  v.  Muhllus,  30  111.  «j:  CoUett 
V.  Lomlou  etc.  itallw.  Co.  1(5  Q.  B.  !'0.>.  Compare  Union  Pacii.  liallw. 
Cu.  c.  Nichols,  8  Kan.  5U5;  Flower  r.  Penn'a  it.  B.  Co.  59 Pa.  St.  2iO. 

18  Ohio  etc.  Railw.  Co.  v.  Selby,  47  Ind.  471;  17  Am.  R.  719;  Yeo- 
mans  r.  contra  Costa  Steam  Nay.  Co.  44  Cat  71;  Railway  Co.v.  Ste- 
vens, 95  U.  S.  655.    See  S  257,  ante. 

19  Rose  V,  Des  Moines  Valley  Railw.  Co.  39  Iowa,  246;  and  see  Ball- 
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riKul  Co.  p.  ITopkins,  41  Ala.  486;  Jacobus  v.  St.  Panl  etc.  n.  R.  Co.  21 
Uinii.  l'J5.  Itut  tho  mlo  is  otherwh<e  1q  Neinr  York:  Poucber  r.  N.  Y. 
Ceiic  R.  R.  Co.  4')  N.  Y.  2(>:<;  10  Am.  R.  3G4:  lilssell  v.  N.  Y.  Cent.  R.  R. 
25  N.  Y.44J:  Minderlaml  v.  WoMicott,  40  How.  Pr.  4U8:  2  .Sweeuy.2ii0: 
and  ill  EiiKiand :  Oaillii  v.  Loudon  etc.  Itaihv.  Co.  Law  R.  lU  Q.  B.  212;  12 
E,wj.  K.  2btl;  McCawley  v.  Fiiruess  Raiiw.  Co.  Law  It.  u  Q.  H.  57;  4  En?. 
R.  21»;  Alexander  v.  J'oronto  etc.  Railw.  Co.  V5  Up.  Can.  Q.  B.  453. 
Compare  Klimey  p.  Railroad  Co.  34  N.  J.  L.  513. 

20  Central  R.  K.  Co.  p.  Perry,  M  Oa.  461;  Gordon  p.  Grand  Street 
etc.  i{.  U.  Co.  4U  Barb.  546:  Jeffenfonyille  etc.  it.  U.  Co.  p.  Klh^y,  39  ind. 
56.S:  Bnlfett  r.  Troy  etc.  R.  R.  Co.  40  N.  Y.  166;  and  see  Aileuder  p. 
Cliicago  etc.  R.  U.  Co.  37  Iowa,  264. 

21  CiiUiinbus  etc.  It  R.  Co.  p.  Powell,  40  Ind.  37;  and  see  Austin  p. 
Great  Wedbeni  Italiw.  Co.  Law  R.  2  Q.  B.  442. 

22  Aimin  p.  Great  Western  Vallw.  Co.  Law  R.  2  Q.  B.  442;  and  see 
Gi*eat  Nuriberu  Kali  ■■ .  Co.  p  Harriiion,  10  Ilx.  376. 

23  Toledo  etc.  Itallw.  Co.  p.  Brooks,  81  111.  245. 

24  Ji'ffersonyllle  R.  R.  Co.  p.  Rogers,  28  Ind.  1 ;  Indianapolis  etc 
BuilW.  Co.  p.  Uinurd,  46  id.  2^3;  aud  see  Pullman  P:ilace  Car  Co.  p. 
Reed.  75  111.  125:  Goetz  p.  Haimlbal  etc.  R.  R.  Co.  60  Mu.  472;  Smltb  p. 
Pitbiburif  etc.  Railw.  23  Obio  St.  10;  State  p.  Goold,  53  Me.  27(*. 

'A  St.  Louis  etc.  1(.  R.  Co.  p.  Sontb,  43  111.  176;  Jcffersonville  R.  R. 
CO.  p.  Roifers,  28  Ind.  1.  But  see  Bordeaux  p.  £rlo  Uailw.  Co.  8  ilun, 
tftn, 

26  St.  Louis  etc.  Railw.  Co.  p.  Myrtle,  51  Ind.  566;  Chicago  etc.  R.  R< 
Co.  p.  Fla^'tf.43m.34i4. 

27  .Smith  p.  Boston  etc.  R.  R.  Co.  44  N.  H.  330;  Wilson  p.  Grand 
Trunk  Kailw.  Co.  5«>  Me.  60;  Perkins  p.  Wriffbt,  37  ind.  27. 

28  Jones  p.  Norwich  etc.  Transp.  Co.  50  Barb.  1!.'3;  Dliilnny  p.  N.  Y. 
etc.  R.  R.  Co.  4»  N.  Y.  546;  Louisville  etc.  R.  R.  Co.  p.  Maban,  8  Busb, 
135. 

2!)  Check  p.  Little  Miami  R.  R.  Co.  2  Disn.  237 :  and  see  Chicago  etc. 
R.  R.  Co.  p.  Clayton,  78  111.  616;  Rogers  p.  Long  Island  R.  R.  Co.  38  How. 
Pr.  28!);  2  Laus.  2«i4. 

90  Gmflrnm  p.  Boston  etc.  R.  R.  Co.  67  Me.  234;  Beecher  p.  Great 
Eastern  Uatlw.  Co.  Law  R.  5  Q.  B.  241 ;  and  see  Fairfax  p.  M.  Y.  etc.  it. 
R.  Co.  5  .loue.H  &  8. 516;  67  N.  Y.  11. 

31  Bumell  p.  N.  Y.  Cent.  R.  R.  Co.  45  N.  Y.  184 :  6  Am.  R.  61 ;  Mote  p. 
Cbiragu  vt(\  It.  R.  Co.  27  Iowa,  22;  I  Am.  R.  212;  Mattlson  r.  N.  Y.  Cent. 
R.  Rri:o.  57  N.  Y.  .V>J;  Van  Gilder  p.  Chicago  etc.  K.  R,  I'o.  41  Iowa.  548; 
liartbuiomew  p.  St.  LouU  etc.  R.  R.  Co.  5J  ill.  227;  5  Am.  R.  45. 

52  Dexter  p.  Syracuse  etc.  R.  R.  Co.  42  N.  Y.  326;  1  Am.  R.  537;  ^7I1. 
son  p.  Grand  Trmik  \l»\\\r.  Hi  Me.  60;  57  id.  IH.i;  2  Am.  R.  26;  Hannibal 
Railroad  p. Swift,  12  Wail.  262;  Gleason  p.  Goodrkb  Transp.  Co.  :t2  Wis. 
83;  Stiuson  r.  Conn.  etc.  R.  U.  Co.  f  8  Mass.  83:  FralofP  r.  N.  Y.  etc.  K.  R. 
10  Blatclif.  16;  Marrow  p.  Great  Western  Railw.  Co.  Law  R.  6  Q.  B.  612. 
Hudjiton  p.  Mldlaud  Railw.  Co.  Law  R.  10  Q.  B.  3iHi. 

33  Flmt  Nat.  Bank  v.  Marietta  etc.  R.  R.  Co.  20  Ohio  St.  25*):  5  Am. 
B.  6&5;  Wilson  p.  Gnmd  Trunk  Railw.  56  Me.  60;  Weeks  p.  N.  Y.  etc.  R, 
R.  Co. !»  Hun,  6ifi);  allM,  72  N.  Y.  .VO.  See,  as  to  condition  limiting  lia- 
bility in  resiiect  of  passengers' baggage:  Rawson  r.  Penn'a  R.  1{.  Co. 
48  N.  Y.  212;  Coheu  p.  Southeastern  itailw.  Co.  Law  R.  1  Kx.  D.  217. 

§  260.  Freights,  fares,  and  other  charges.— The 
right  of  a  railway  compauy  to  take  tolls,  freight,  and 
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fares  can  never  be  raised  by  Implication.^  It  can  only  be 
exercised  under  an  express  g^nt  in  the  charter,^  and  is 
subject  to  general  regulation  by  the  legislature,  unless 
that  body  has  by  express  compact  with  the  company  sur- 
rendered or  restricted  its  authority.*  And  in  determin- 
ing questions  as  to  the  right  to  take  freight,  etc.,  courts 
will  construe  the  charter  most  in  favor  of  the  public  and 
most  against  the  company.^  Discriminations  in  rates  of 
toll,  wliicli  are  fair  and  reasonable,  and  founded  on  rea- 
sons consistent  with  the  puldic  interest,  may  be  allow- 
able.' T>ut  under  like  circumstances,  a  like  rate  should 
be  imposed  upon  all  persons  for  the  transportation  of 
goods  of  like  description;^  and  a  contract  by  a  railway 
company  to  carry  goods  for  one  person  at  a  cheaper  rate 
than  for  another,  under  the  same  conditions,  is  held  to  be 
void,  as  creating  an  illegal  preference. ?  But  the  company 
may  discriminate  between  the  amount  of  fare  where  a 
ticket  is  purchased  at  a  ticket-office  and  where  the  fare  is 
paid  upon  the  train.^  Under  a  statute  imposing  a  pen- 
alty on  railway  companies  for  extorting  excessive  fares, 
one  who  has  paid  the  excessive  fare  when  riding  in  ex- 
pectation of  being  overcharged,  and  simply  for  the  pur- 
ix)se  of  obtaining  the  penalty,  is  entitled  to  recover;  ^  and 
under  the  Iowa  statute,  the  penalty  for  overcliarging  and 
the  amount  wrongfully  collected  may  be  recovered  in  a 
single  action.  10  A  railway  company  has  a  lien  upon  the 
goods  transported  over  its  route  for  the  freight  earned;  ^^ 
but  the  lien  is  only  coextensive  with  the  right  to  claim 
and  recover  freiglit,!*  and  the  company  cannot  liohl  goo<ls 
by  virtue  of  a  lien  for  back  freights;  i*  and  no  right  of 
lien  for  freight  can  grow  out  of  a  wrongful  bailment  of 
the  goods  to  the  company. i<  Where,  by  reason  of  tlio 
default  of  the  consignee  in  not  receiving  goods,  the  car- 
rier acquires  a  right  to  store  them,  he  may  do  so  without 
losing  his  lien  for  the  freight,  whether  deposited  in  his 
own  name  or  that  of  the  owner,  subject  to  the  llen.^  And 
where  a  consignee  fails  to  remove  goods  in  accotdance 
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with  a  rogulation  of  the  company,  known  to  him,  that 
goodH  must  be  unloaded  within  twenty-four  hours  after 
notice  of  their  arrival,  the  company  has  a  lien  on  the 
goods  for  storage  after  such  time  has  expired. ^^  An  un- 
qualified delivery  of  the  property  extinguishes  the  car- 
rier's lien;  ^'  but  a  railway  company  may  release  its  lien 
upon  piU't  of  the  goods  carried,  and  retain  the  balance  for 
the  charges  upon  the  whole.^^ 

1  CamUeu  etc.  R.  R.  Co.  v.  Brlggs,  22  N.  J.  L.  628. 

2  Camden  etc.  It.  R.  Co.  v.  Brlffflrs,  22  N.  J.  L.  623;  and  see  Pitts* 
burg  etc.  i;ailw.  Co.  v.  Moore,  33  Oulo  8t.  384. 

3  Peik  r.  C  hloago  etc.  R.  R.  Co.  94  U.  S.  164, 176;  State  r.  Winona  etc. 
B.  it.  Co.  1»  Mluu.  134;  ISlake  «.  Winona  etc.  R.  R.  Co.  1»  id.  418.  Com- 
pare  Plilla.  etc.  U.  U.  Co.  v.  Bowers,  4  Hoast.  506. 

4  Barrett  r.  Stockton  etc.  Railw.  Co.  2  Man.  A  O.  134;  7  id.  870; 
Camdeu  etc.  R.  R.  Co.  v.  Briggs,  22  N.  J.  L.  623. 

6  Hersli  r.  Northern  etc.  R.  R.  Co.  74  Pa.  St.  181 ;  Chicago  etc.  R. 
R.  Co.  r.  People,  67  in.  11;  Fltchburg  R.  R.  Co.  v.  Qasre,  12  (}ray,393; 
and  see  Harris  v.  Cockesmouth  Itallw.  Co.  3  Com.  B.  N.  S.  693. 

6  Chamblos  r.  Pliila.  etc.  B.  R.  Co.  4  Brewst.  563;  Crouch  r.  Great 
MorUieni  Uailw.  Co.  9  £x.  566. 

7  Messenger  r.  Poun'a  R.  R.  Co.  96  N.  J.  L.  407 ;  13  Am.  R.  457 ;  aff*d 
S7  M.  J.  L.  &)1 ;  18  Am.  R.  754. 

8  Crocker  v.  New  Loudon  etc.  Railw.  24  Conn.  249;  and  see  S  2S9, 
ante, 

»    Fisberv.N.T.etc.R.R.Co.46N.T.644. 

10  Fuller  v.  Chicago  etc.  R.  R.  Co.  81  Iowa,  187. 

11  Briggs  V.  Boston  etc.  R.  R.  Co.  6  Allen,  24A;  Langworthy  v.  N.  Y. 
etc.  R.  R.Co.  2  Smith,  E.  D.  1U5;  Stevens  v.  Boston  etc.  R.  R.  Co.  8 
Gray,  26J.  266. 

12  Dyer  v.  Grand  Trunk  Railw.  Co.  42  Yt.  441 ;  1  Am.  R.  350. 

13  Leonard  v.  Winslow,  2  Grant  Cas.  139;  Wallls  v.  London  etc. 
RaUw.  Co.  Law  R.  5  Kx.  62. 

14  Robliisou  V.  Baker,  5  Cush.  137 ;  Stevens  v.  Boston  etc.  R.  R.  Co.  8 
6r.iy,262;  and  see  Clark  r.  Lowell  etc.  R.  B.  Co.  9  id.  231;  Gilsou  v, 
Owimi,  lu7  Mass.  126;  9  Am.  R.  13. 

15  Western  Transp.  Co.  r.  Barber,  56  N.  T.  544. 

16  Miller  V.  Mansfleld.  112  Mass.  260.  Compare  Crominclin  v.  N.  T. 
etc.  R.  R.  CO.  1  Abb.  N.  Y.  App.  472;  4  Keyes,  90;  10  Bosw.  77. 

17  See  Blgelow  v.  Heaton,  4  Denio,  496;  Lane  v.  Old  Colony  etc.  B. 
B  Co.  14  Gray,  143. 

18  Chicago  etc.  R.  R.  Co.  v.  Northwestern  Union  Packet  Co.  38  Iowa, 

§  261.  Negligence  in  management  of  trains,  eto. 
—No  relation  arising  out  of  contract,  express  or  implied, 
exists  between  a  railway  company  and  the  general  pub* 
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lio,  and  as  towards  ttie  latter  the  former  is  only  bound 
for  ordinary  care  and  prudence.^  At  depots  and  station- 
liouses,  ami  grounds  connected  with  them,  the  company 
is  l)Ouiid  to  manage  its  locomotives  and  trains  with  a  care 
prop«)rti(>ue4l  to  the  consideration  that  they  are  placed 
where  the  public  may  and  do  constantly  resort  ;2  and  it 
is  liable,  eveu  to  persons  unlawfully  upon  its  premises, 
for  iujiiries  arising  from  its  negligence  or  from  its  tortious 
ncts.^  So,  if  its  turn-tables  are  situated  iu  public  places 
where  children  are  accustomed  to  play,  which  fact  is 
known  to  the  company,  it  is  liable  for  an  iujsiry  to  a  child 
occasioned  frum  leaving  a  turu>table  uufasteiied*'  Hut 
it  is  not  bound  to  maintain  a  guard  over  its  cars  left 
standing  upon  the  track,  to  prevent  children  playing 
about  them  from  incurring  injury.^  And  if  persons  wiio 
are  not  p^isseugers  crowd  upon  the  platform  of  the  com- 
pany iu  such  numbers  that  it  breaks  down,  and  they  are 
injured,  the  company  is  not  liable.*  >kor  is  it  liable  fur 
an  injury  to  a  pt'rsou  resulting  from  its  failure  to  exercise 
orilinury  skill  and  care  in  the  erection  c»r  maintenance  uf 
its  stntiou-house,  where,  at  the  time  of  the  injury,  such 
person  was  at  t  he  station  by  mere  permission  and  suffer- 
ance, and  not  on  business^  It  is  the  duty  of  a  railway 
company  to  use  ui)ou  its  trains  all  improvements  in  ma- 
chinery, or  iu  the  construction  of  cars,  etc.,  that  are 
commonly'  used  by  other  companies;  ^  and  it  is  liable  for 
injuries  resulting  from  a  failure  in  this  respect.^  So,  if  a 
railway  company  permits  its  engineers  to  allow  their  fire- 
men to  handle  the  locomotives,  and  damage  is  thereby 
caused  by  the  incompetency  of  a  fireman,  the  company  is 
liable.^''  And  it  is  guilty  of  gross  negligence  in  running 
a  train  of  six  or  eight  cars  without  a  bmkeman,  or  in 
charge  of  an  incompetent  brakeman.^^  The  publication 
of  a  time-table,  in  the  ordinary  form,  makes  it  obligatory 
upon  the  company  to  use  due  care  and  skill  to  liave  ltd 
trains  arrive  and  depart  at  the  precise  moments  indi- 
cated.^  And  it  is  gross  negligence  for  the  company  so  to 
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ftrrangf^  it.s  time<table  that  within  one  minnto  from  the 
tiiuo  H  tniiu  pa:4M«tH  frum  a  Btation  anotlier  train,  runuin<; 
at  tlm  rate  (if  thirty  loilt^fl  or  more  an  hour,  sliould  pas.s 
the  Ha  me  point.i*  A  railway  company  is  hound  to  oxur- 
ci»ti  onliiTiiry  care  to  avui<l  running  over  a  person  upon 
thetnick.  altliou^^h  hu  is  a  trespastfer  tiiereon:^-*  and  tlie 
ftame  rule  applies  where  animals  are  ui>on  the  track 
wrongfully,  as  tn«passerH,  or  by  the  negli<jen»'e  of  the 
owner. AC  And  the  company  may  be  hehl  liablo  for  inju- 
ries to  stock  caused  by  a  train  moving  at  a  greater  rate  of 
siieed  than  that  allowed  by  law.  regardless  of  the  con- 
duct of  the  animals. !<}  Dut  it  will  not  be  hehl  liable  for 
the  neglect  of  its  agent  to  check  the  rate  of  speed,  or 
sound  the  whistle,  if  these  efforts  could  not  have  pre- 
vented the  injuries.^7  In  operating  its  road  through  the 
pnblic  streets  of  a  city  or  village,  a  railway  company  is 
hehl  to  the  exer(*ise  of  a  very  high  degree  of  care;  i**  and 
running  a  train  in  the  night  through  a  village  without  a 
lieadliglit,  or  other  warning  of  its  approach,  renders  the 
company  re8p<nisible  for  any  damage  caused  thereby.^ 
And  generally,  if  danger  to  perstm  or  property  may  be 
reasonably  apprehended  from  the  running  of  trains  with- 
out giving  n(»tice  of  their  approach,  the  company  is  bound 
to  give  such  notice,  and  the  omission  is  negligence.'-^ 
And  it  is  bound  to  give  notice,  in  any  spccilic  manner  re- 
quired by  statute,  of  the  api)roach  of  a  train  at  a  crossing; 
as,  by  ringing  a  bell,  blowing  a  whistle,  giving  signal 
by  a  flagman,  etc.'^  It  is  likewise  the  duty  of  a  railway 
company  to  take  all  reasonable  precautions  to  i)revent 
the  spread  of  Hre  from  its  locomotives;'-^  and  for  any 
Dt$glig<^nce  in  the  use  of  it  for  generating  steam,  the  com- 
pany will  be  liable.^  And  it  has  been  held  that  the 
escape  of  fire  from  a  locomotive  niiscs  a  presumption  of 
negligence  on  the  part  of  the  company.''^ 

1  Peudlctoii  Street  R.  R.  Co.  p.  Shires,  18  Ohio  St.  25S. 

2  nilnols  etc.  IL  It.  Co.  v.  Hammer,  72  111.  347. 

3  Railroad  Co.  r.  Stout.  17  Wall.  657.    Compare  Penii'a  R.  R.  Co.  v, 
Lewl8,  7 J  Pa.  St.  33;  lUUiois  etc.  il.  Ji.  Cu.  r.  UaU,  72  111.  2:22;  Illmols  ' 
ate.  K.  B.  Co.  V.  OoUfrey,  71  id.  600. 
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«  Ftont  r.  Stobs  City  etc.  B.  R  Co.  9  Dill.  394.  But  see  Kmism 
C«fiit  llailw.  Co.  9.  PitzslmiDons.  22  Kans.  68H;  81  Am.  R.  203:  Rt.  Lonia 
ecr  K  IL  '.'o.  r.  Jilell.  61  IIL76:  25  Am.  K.  2(»;  Koous  v.  St.  Loula  ete. 
K   K  Jo.  j5  Mo.  JU-l 

*>  Chirairo  etc.  R.  R.  Co.  v.  McLangliliii,  47  HI.  265;  Central  etc  B.  B. 
Vo  9   Hi'uiifli.  '£i  ]  am.  347;  33  Am.  U.  167. 

^    OUltov.Fen  'a  R.  R.  Co.  a9  Pa.  St.  129. 

;  rittsbuig  ete.  R.  R.  Co.  v.  Blmrbam,  29  Oblo  St.  364.  Compnro 
Ti>l«'do  ctr.  R.  R.  .}o.  p.  Gnuh.  «7  IIL  HSi;  16  Am.  U.  618;  Toblu  v.  Fort- 
•MiU  etc.  R.  It.  Co.  5i»  Me.  183;  8  Am.  B.  415. 

e*  Costello  r .  Syracuse  etc.  B.  B.  Co.  65  Barb.  92 :  and  see  UUnoIs  etc. 
k.  H.  Co.  V.  PbUlips.  4»  111.  234. 

*  Forbes  v.  Atlantic  etc.  B.  B.  Co.  76  No.  Car.  454. 

W  Harper  9.  Indianapolis  etc.  B.  B.  Co.  47  Mo.  567 ;  4  Am.  B.  859. 

]  I  Toledo  etc .  B.  R.  Co.  9.  McGlnnls,  71  Ol.  346. 

J^  Qonlon  v.  Manchester  etc.  R.  R.  Co.  .'S2  N.  H.  596. 

13  Ooiicales  r .  N.  Y.  etc.  R.  B.  Co.  39  How.  Pr.  407. 

14  K.iy  r.  Pe.  n'a  IL  R.  Co.  65  Pa.  St.  369;  Chicago  etc.  R.  R.  Co.  9. 
Pavnc.  4»  III.  4  9;  IsalHi  r.  Hannibal  etc.  R.  R.  Co.  (iO  Mo.  475.  Com- 
uafe  rcnD*:i  K.  R.  Co.v.  Lewis.  7i)  Pa.  8t.  33;  Pittsburg  etc.  Itallw.  Co. 
r.  Colllii«.  87  111  405;  30  Am.  R.  371;  Morrissey  v.  J^astcru  R.  R.  Co.  126 
Maas.37V;  30  A  l.IL(i86. 

15  ttaiford  V  MI»s.  etc.n.  R.  Co.  43  Miss.  233;  Cln.  etc.  R.  R.  Co.  v. 
Hmith,  2i  Ohio  St.  227;  Baltimure  etc.  R.  It.  Co.  r.  Mulligan.  45  Md.  484; 
Ttiiedo  etc.  B.  B.  Co.  p.  Bray,  .'^7  III.  514;  utul  rteo  Trout  r.  Virgiuia  etc. 
11.  R  23  Gratt.  61-);  Rockfora  etc.  it.  U.  Co.  v.  Kafferty,  73  111.  58;  Riill. 
nmd  Co.  r.  >lr  les.  56  Ala.  507.  In  MaHsacliu.sett.s.  It  must  be  sliown 
tluil  the  Injury  resulted  froui  the  wanton  and  reckless  mlsconcluct  of 


Oiiib  et«».  It.  R.  o.  r.  Clutter,  H2  111.  liJ:  Bemls  v.  Conn.  etc.  R.  R.  Co. 
42  Vt.  37);  KritI  r.  Fii-st  Dtv.  etc.  It.  It.  Co.  22  Minn.  404;  Rlclmioud  p. 
Bacra:uento  rtc  U.  \t.  Cu.  18  Cal.  'Ml ;  Kueesby  «.  Lancashire  etc.  Rallw. 
Co.  Law  11.  9  Q.  B.  203. 

16  Houston  e  c.  R.  11.  Co.  p.  Terry,  42  Tex.  451.  But  see  Monalianv. 
JKeokuk  etc.  R.  R^  Cu.  4.'>  luwa.  5!i3. 

17  Flattes  p.  Chicago  etc.  R.  B.  Co.  35  Iowa,  191;  and  compare  Wat> 
•on  p.  Railroad  Co.  7  Phlla.  24.*;  Stonemau  v.  Atlantic  etc.  It.  B.  Co.  58 
Mo.  503. 

18  Hicks  p.  Paciflc  R.  B.  Co.  64  Mo.  430:  Wilson  p.  Cunningham,  3 
cal  341 :  Barley  r.  ChlcaTO  etc.  B  R.  Co.  4  Blss.  430;  New  Jersey  etc. 
I<  K.  Co.  p.  We  t,  3  Vroom.  *J1;  Pbila.  etc.  B.  B.  Co.  p.  Stinger,  78  Pa. 
81.  219. 

19  Indianapolis  etc.  R.  B.  Co.  v.  Galbreath,  63  HL  436. 

^  Penn'a  It.  B.  Co.  p.  Bamett,  59  Pa.  St.  259:  and  see  Artz  v.  Chi- 
cago etc  K.  It.  Co.  S4  Iowa,  1.5;!;  Louisville  etc.  B.  R.  Co. p.  Commonw. 
i:iuush,388;  20  Am.  It.  :io.5. 

21  Grinpcu  p.  N.  Y.  etc.  R.  R.  Co.  40  N.  Y.  84;  Belslegel  p.  N.  Y.  etc, 
K.  B.  Co.  Id. }».  Compare  (  ulhiuio  p.  N.  Y.  etc.  B.  R.  Co.  60  N.  Y.  133; 
French  r.  Taunton  llranch  It.  It.  Co.  116  Mass.  537;  Leavenworth  etc 
B.  B.  Co.  p.  Rice,  10  Kan.  416;  Brown  p.  Milwaukee  etc.  R.  B.  Co.  22 
Mlun.  I(»;  Robinson  p.  Railroad  Co.  45  Cal.  40;);  Cordellp.  Railroad 
Co.  70  N.  Y  11!),  123;  Bllbee  r.  Brigliton  BaUw.  Co.  18  Com.  B.  N.  8. 593. 

ti  TroxJer  p.  Richmond  etc.  R.  B.  Co.  74  No.  Car.  377;  Penn'a  B.  B. 
Ca  p.  Hope,  80  Pa.  6U  373;  21  Am.  B.  IGO:  Toledo  etc.  B.  R.  Co. «.  Cora* 
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71111.403;  Clovolanrt  r.  GramI  Trunk  Rallw.  Co.  42Vt.  499;  Bedell  «. 
Long  IslaiKl  R.  It.  Co.  44  N.  Y.  376. 

23  Diirllii^toii  rtc.  R.  K.  Co.  v.  Westover,  4  Neb.  268;  Louisville  etc 
R.  R.  Co.  r.  llicliardsuu.  (itf  Ind.  43;  32  Am.  R.  V4. 

24  SpauUlliiff  r.  ChlcaRO  etc.  Uailw.  Co.  30  Wis.  110;  11  Am.  R.  690; 
Coale  0.  Ilaiiiiibnl  eic  K.  U.  Co.  m  Mo.  227;  lUirke  v.  Louisville  etc.  R. 
i;.  Co.  7  llcisk.  451 ;  hi  Am.  I>'.  618;  Alchisuu  etc.  U.  R.  Co.  r.  Campbell, 
16  Kail.  2V.0.  r.ut  see  Gaudy  r.  Cliieaifo  tto.  It.  It.  Co.  30  Iowa,  4 JO; 
I'hiia.  etc.  R.  R.  Co.  r.  Ycnrer,  73  Fa.  St.  12 i ;  luUiauapoils  etc.  R.  R. 
Co.  t*.  PHrainorc,  31  liid.  143.  Au  Eii^^lisli  railway  company,  having  no 
c.'ipresjtautliuiity  to  use  steam  or  otiier  power  iuvolvin?  the  use  of 
fire,  is  absolut<'iy  liable  tor  an  injury  by^firo  from  its  locomotives: 
Joucs  r.  Fostlniog  lliiilw.  Co.  Law  R.  3  Q.  B.  733 ;  rowell  v.  Fall, 43  L.  T. 
Rep.  N.  8.562;  23  Alb.  L.  J.  153.  And  Bo  by  statute  In  some  of  the 
states  in  ilic  case  of  cliartored  railroads:  see  Hooksett  v.  Concord  etc. 
R.  R.  Co.  38  N.  H.242:  Ingersoil  v.  Stockbridge  etc.  R.  R.  Co.  8  Alien, 
438;  Steams  v.  Atlantlo  etc.  R.  R.  Co.  46  Ue.  U6. 

§  262.  Contributory  negligence.— In  an  action 
against  a  railway  company  to  recover  for  an  injury  caused 
by  its  negligence,  the  defendant  may  show,  in  defense, 
that  the  negligence  of  the  plaintiff  concurred  in  producing 
the  injury,  and  thus  defeat  a  recovery.^  The  burden  of 
proof  in  such  case  rests  upon  the  defendant ;2  but  if  the 
negligence  of  the  plaintiff  appears  from  his  own  testi- 
mony, it  will  defeat  the  action.^  And  the  rule  adopted 
in  some  of  the  states  is,  that  the  plaintiff  must  prove  that 
he  was  free  from  contributory  fault,  or  fail  in  his  action.* 
But  in  order  to  prevent  a  recovery,  the  plaintiff's  negli- 
gence must  proximately  contribute  to  the  injury; 6  and 
where  the  negligence  of  the  defendant  is  proximate,  and 
that  of  the  plaintiff  remote,  the  action  will  be  sustained, 
though  the  plaintiff  is  not  entirely  free  from  fault.*  Un- 
der the  rule  adopted  in  Illinois,  although  the  plaintiff 
may  have  been  guilty  of  some  negligence,  still,  if  it  is 
plight,  as  compared  with  that  of  the  defendant,  he  may 
recover.7  Contributory  negligence  which  will  excuse  the 
defendant  from  liability  must  be  the  personal  act  of  the 
party  injured,  or  of  some  one  whose  fault  is  imputable  to 
him;  ^  and  the  negligence  of  a  mere  stranger,  contributive 
to  the  injury,  affords  no  excuse  for  the  negligence  of  the 
defendant,  nor  a  reason  why  the  latter  should  not  respond 
in  damages.^    Xhe  rule  as  to  contributory  negligence,  in 
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the  case  of  a  child  injured  by  the  careless  management  of 
a  railway  train,  is,  that  if  the  child  would  have  oscaped 
injury  by  the  exercise  of  such  diligence  as  might  reason- 
ably  be  expected  from  a  person  of  its  age  and  intelligence, 
Ow  company  is  not  Uable.^^  The  cantion  required  in  ac- 
cording to  tlie  maturity  and  capacity  uf  the  child,  and  this 
is  to  l>e  determiued  by  the  circumstances  of  each  partic- 
ular caso.**  If  the  owner  of  cattle  or  other  live  stock 
permits  them  to  raugu  in  proximity  to  pas^iug  tniiud,  and 
to  wander  on  the  uninclosed  track  of  a  railroad,  ho  takes 
the  risli  of  their  loss  or  injury  by  unavoidable  accident. ^^ 
Aud  if  he  permits  them  to  go  at  large  in  a  rity,  where  a 
railroad  is  nut  required  to  be  fenced,  it  is  such  negligence 
cm  his  part  as  will  prevent  a  recovery  by  hiiu  for  cattle 
killed  by  tlie  trains  of  the  company  at  such  place,  ^^  unless 
the  injury  was  willful .i<  But  the  owner  of  stock  killed 
by  a  railway  company  is  not  chargeable  with  contributory 
negligence  in  lotting  it  run  at  large,  if  it  breaks  out  of 
the  pasture  without  his  fault. ^^ 

1  Centnvl  etc.  R.  R.  Go.  v.  Dixon,  42  Oa.  327;  Robinson  v.  Western 
Paclf.  11.  U.  Co.  4!5  Cal.  409:  Itailroail  Co.  r.  Houston.  Oh  U.  S.  (>»T; 
Maker  r.  Atlantic  etc.  R.  U.Co.  t>4  Mo.  267;  Toledo  etc.  K.  R.  Co.  v. 
Sliuckman.fH)  Iiiil.  4-';  rodueah  etc.  R.  K.  <'o.  r.  lloelil,  12  Dusli,  41; 
Uoclifurtl  etc.  It.  R.  ('o.r.  Byam.  8U  Ill.dJ^;  Weiss  t;.  J'euu'a  R.  R.  Co. 
IJ  I'u.  St.  'i6l;  McCall  r.  N.  Y.  etc.  R.  R.  Co.  .M  N.  Y.  b4J. 

2  Iloyt  V.  nu(lson,4I  Wis.  10^;  22  Am.  K.  714;  Tlioinpson  v.  North 
Mo.  R.  U.  ('0.51  Mo.  IIHI;  11  Am.  R.  44J:  UHilrua«l  C'u.  r.  (iliulman.  15 
Wall.  4iil ;  and  see  Stackus  v.  N.  Y.  etc.  It.  R.  Co.  7:»  N.  Y.  AiA. 

3  Brown  v.  Milwaukee  etc.  R.  R.  Co.  22  Mliui.  U'A, 

4  SCO  Pondleton  etc.  R.  R.  Co.  r.  Htallman.  22  Ohio  St.  1;  Warner 
r.  N.  Y.  Cent.  11.  U.  Co.  44  N.  Y.  4W:  Dickey  o.  Maine  Tel.  Co.  41  Me. 
iiri;  Muniliy  I*.  DeiUie,  lul  Mass.  4do;  a  Aiu.  R.  ^i.iU;  Mich.  Cent.  R.  It. 
Co.  V.  Coieiuun.  2i  3i  ich.  44U. 

5  Flynn  r.  S:in  Franctoco  etc.  R.  K.  Co.  40  Cal.  14;  6  Am.  R.  .W5; 
Maninusr.  Cliaiiiplui),4uCa].r21;  and  nee  Button  v.  Hudson  ItivorR.  U. 
Co.  18  N.  Y.  24-^;  Beers  v.  lioussitoulc  R.  It.  Co.  1-)  Conn.  .HM;  Isl>oll  «. 
K.  Y.  etc.  It.  K.  Co.  27  Ul.  «.)3;  Kerwiiaeker  r.  Railroaii  Co.  ;{  Ohio  St. 
17.';  Davle.H  f.  Mann.  10  Mees.  &  W.  64<);  Fernaudes  r.  Sacraiueuto 
City  Railvv.  Co.  oJ  V.a].  4o. 

6  Matilv  r.  Wilnilii'jton  etc.  R.  E.  Co.  74  No.  Car.  CV);  Miss.  etc.  R. 
B.  Co.  V.  Mason.  51  Ai  Us.  2;{4;  Walsh  v.  Miss.  Valley  Transn.  Co.  r*2  Mo. 
4:i4;  Clcvilaml  etc.  K.  11.  Co.  r.  E.liott,28  01ii«»  St.  34U;  ^iecdhani  ». 
San  I'l-nnciseo  etc.  U.  K.  Co.  37  Cal.  40!);  Baltimore  etc.  R.  R.  Co.  p. 
Mnlll;;an,  4.'>  Md.  480.  Comiiare  Cook  v.  N.  Y.  etc.  U.  U.  Co.  1  Al>i).  N.  Y. 
Api».  4:L'. 

7  Chlcajfo  etc.  R.  R.  Co.  v.  Poudroin,  51  HI.  333;  2  Am  R.  300;  Rock- 
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ford  etc.  R.  B.  Co. «.  Dehuiey,  83  HI.  196;  25  Am.  B.  308;  Chicago  etc. 
Railw.  Co.  9.  Clark,  70  111.  276;  Chicago  etc.  B.  R.  Co.  r.  Hatch.  79  Id. 
137;  and  see  Railroad  Co.  V.  Carroll,  6  Heisk.  847:  Paclflc  It.  R.  Co.  p, 
liouts.  13  Kau.  338;  Lafayette  etc.  R.  R.  Co.  v.  Adams,  3tt  Ind.  76. 

8  See  Webster  v.  Hudson  River  B.  B.  Co.  38  N.  T.  260;  Sauter  v.  N. 
Y.  etc.  K.  U.  Co.66  K.  Y.OO;  33  Ain.  R.  18;  Schmidt  o.  MUwaiiKee  etc. 
R.  R.  Co.  33  Wis.  186;  Wright  v.  Iklaldeii  etc.  R.  R.  Co.  4  Allen,  283; 
Rait.  etc.  R.  R.  Co.  r.  State.  30  Md.  47:  Keefo  v.  Milwaukee  etc.  R.  li. 
Co.  31  Minn.  207;  18  Am.  R.  393;  McGarry  v.  Loouiis,  63  N.  Y.  1U4;  30 
Am.  B.  5IU;  Waite  v.  Northeastern  Kailw.  Co.  Kl.  li.  A  £.  719;  bur- 
rows  V.  March  Gas  Co.  Law  B.  5  Ex.  67. 

9  Webster  v.  Hudson  Blver  B.  R.  Co.  S8  N.  T.  260. 

ID   Beynolds  V.  N.  T.  Cent.  etc.  B.  B.  Co.  2  Thomp.  AC.  644;  Ken« 

Jon  r.  N.  Y.  Cent.  B.  R.  Co.  5  Han»  479;  Costeilo  v.  Syracuse  etc.  U. 
:.  Co.  65  Rarb.  93;  RockXord  etc.  R.  B.  Co.  v.  Delauey,  83  III.  IH8; 
Bait.  etc.  R.  R.  Co.  v.  Breinig,  25  Bid.  878;  Kagle  v.  Allegheny  Valley 
B.  B.  Co.  88  Pa.  St.  35;  83  Am.  R.  413. 

n  Railroad  Co.  v.  Oladman,  15  Wall,  401;  and  see  North  Penn*a  R. 
R.  Co.  r.Mahoney,57  Pa.  St.  187;  Chicago  etc.  R.  R.  Co.  v.  Beaker. 76  111. 
Hi;  Reynolds  V.  N.  Y.Ceut.  R.  R.  C0.A8N.  Y.  348;  Casey  v.  N.  Y.etc 
B.  R.  Co.  8  Daly,  230. 

12  Raiford  v.  Miss.  R.  R.  Co.  43  Miss.  233;  Locke  «.  St.  Paul  etc.  R.  R. 
Co.  15  Minu.  350;  Eames  v.  Salem  etc.  R.  R.  Co.  98  Mass.  hw.  Cumiiare 
Rockford  etc.  R.  R.  Co.  v.  Irish,  72  111.  404;  Georgia  etc.  R.  R.  Co.  0. 
Me«*fv..%6  Ga.  540;  McPheeters  p.  Hannibal  etc.  R.  R.  Co.  45  Mo.  33; 
Jefferson viile  etc.  R.  R.  Co.  v.  Adams,  43  lud.  403. 

13  Peoria  etc.  R.  R.  Co.  t>.  Barton,  80  111.  73:  Brady  r.  Rensselaer  etc. 
R.  B.  Co.  1  Hun.  378;  8  Thomp.  A  C.  537;  Jeflersouville  etc.  R.  R.  Co. 
V.  Huber,  43  lud.  173. 

14  Jefferson ville  ete.  B.  B.  Co.  v.  UnderiUU,  48  Ind.  889;  and  see 
{  253,  ante, 

15  See  Pacific  R.  R.  Co.  v.  Brown,  14  Kan.  469;  Toledo  etc.  B.  R.  Co. 
V.  Johnston,  74  lU.  83 ;  Sheaf  «.  Utlca  etc.  R.  R.  Co.  2  Thomp.  &  C.  388. 

§  263.  Associated  companies.  ~ A  railway  com- 
pauy  with  ordinary  powers  is  presumably  liable  only  for 
its  own  line  for  passengers  or  freight  received  to  be  trans- 
ported over  that  and  connecting  lines.  ^  But  it  is  compe- 
tent for  the  company,  as  a  common  carrier,  to  contract  to 
carry  either  passengers  or  freight  beyond  the  terminus  of 
its  own  line;  3  and  where  such  a  contract  is  entered  into» 
the  company  subjects  Itself  to  liability  for  loss  or  injury 
OTer  the  whole  course  of  transit.^  And  it  has  been  held 
in  some  of  the  states,  in  accordance  with  the  English  rule,^ 
that  the  acceptance  by  a  railway  company  of  goods 
marked  to  a  point  beyond  its  own  line  imposes  a  duty  to 
deliver  them  to  the  consignee.^  But  the  rule  generally 
followed  in  the  United  States  is,  that  the  company  is  lia* 

ble  for  injuries  that  occur  beyond  the  termination  of  -  its 
BooHx  coap.— 8S. 
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own  lOftd  only  when  it  enten  into  a  contract  to  deliver 
the  property  at  a  point  beyond.*  But  when  it  does  so  con- 
tract, any  Btipulation  in  the  contract  or  notice  to  the  other 
party,  to  tlie  effect  that  the  company  will  not  be  Liable  for 
lojw  or  damai;^  occasioned  by  negliji^ence  or  fault  while  the 
goods  are  not  upon  its  ovm  road,  is  against  public  policy 
and  Toid,  equally  as  in  case  of  transportation  exclusively 
upon  its  own  road  J  The  company  delivering  property  in 
an  injured  condition  is  presumed  to  be  responsible  for  the 
injury,  rather  than  some  prior  company  from  which  it  re- 
ceived the  property." 

1  Bailroad  Co.  v.  Pnitt,  82  Wall.  128;  Sherman  v.  Hudson  River  R. 
R.  Co.  64  N.  T.  254;  Walt  v.  Albany  etc.  R.  R.  Co.  5  Lans.  476:  Knlglit 
V.  Portland  etc.  R.  R.  Co.  56  Me.  £M;  Hartan  v.  Eastern  U.  iL  CoTlU 
Mass.  44. 

2  Kessler  v.  N.  T.  etc  R.  R.  Co.  7  Lans.  63;  61  N.  T.  538;  Hills  v. 
Oranjre  etc.  R.  R.  Co.  1  McAr.  285;  Croft  v.  Baltimore  etc.  K.  K.  Co.  Id. 
493;  Noves  v.  Rutland  etc.  R.  R.  Co.  27  Vt.  110;  Rome  R.  R.  Co.  o.  Sul- 
UTan,25Ga.238. 

t  Kessler  v.  N.  T.  etc.  R.  R.  Co.  7  Lans.  63:  61  N.  Y.  538;  Monell  v. 
Kortberu  etc.  R.  R.  Co.  67  Barb.  631 ;  Croft  v.  Baltimore  etc.  R.  R.  Co. 
1  McAr.  492;  Wylde  v.  Northern  R.  R.  Co.  14  Abb.  Pr.  N.  S.  213. 

4  Bee  Morse  v.  Brainerd,  41  Vt.  650:  Muschamp  v.  RaUw.  Co.  8 
Mees.  A  W.  421;  Cranch  v.  KaUw.  Co.  25  Eng.  L.  &  £q.  287. 

5  Bee  LoniSTlile  etc.  R.  R.  Co.  v.  Campbell,  7  Heisk.  253;  Mulligan 
V.  111.  etc.  R.  R.  Co.  86  Iowa,  181 ;  Nashua  Lock  Go.  v.  Worcester  etc.  R. 
R.  Co.  48  N.  H.  889;  2  Am.  R.  262;  Milwaukee  etc.  R.  IL  Co.  v.  Smith,  74 

nLm. 

6  Crawford  v.  Southern  R.  R.  51  Miss.  222;  Lowenbnrg  v.  Jones,  66 
Id.  688;  81  Am.  R.  879;  Morse  v.  Brainerd,  41  Vt.  SV);  and  see  Cutts  v. 
Brainerd,  42  id.  666;  Toledo  etc.  R.  R.  Co.  p.  Lockhart,  71  lU.  627. 

7  Cin.  etc.  R.  R.  Co.  v.  Pontius,  19  Ohio  St.  221 ;  2  Am.  R.  891. 

8  Evans  v.  Atlanta  etc  R.  R.  Co.  56  Ga.  498;  Paramore  v.  Western 
R.  R.  Co.  68  id.  383;  and  see  Sherman  v.  Hudson  River  R.  R.  Co.  64  N. 
T.254. 

§  264.  Railroads  in  streets.—The  legislature  may 
authorize  a  railway  company  to  build  its  road  within  the 
corporate  limits  of  a  town  or  city,  or  upon  a  street  or  other 
public  highway.^  It  may  even  authorize  the  use  of  a  street 
for  a  railroad  without  the  consent  of  the  city,  and  without 
making  compensation  to  the  city.^  The  power  which  the 
state  has  to  set  apart  a  proper  portion  of  a  city  street  for 
railroad  use  may  be,  and  usually  is,  delegated  to  the  mn« 
Bicipal  government;'  and  a  railway  company  may  ao* 
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quire,  by  conveyance  from  the  city  authorities,  the  same 
right  to  occupy  the  streets  for  the  use  of  its  road  as  21 
might  acquire  under  the  right  of  eminent  domain.^  Thf 
grant  of  a  right  to  build  a  railroad  in  a  city  street  is  nof 
necessarily  exclusive;^  and  under  such  a  grant,  notes 
elusive,  the  legislature  may  lawfully  authorize  a  second 
company  to  use  the  tracks  of  the  first  railway,  making 
compensation  therefor.^  And  city  councils,  having  a  gen- 
eral  power  to  authorize  railroads  to  be  laid  in  the  streets, 
may,  although  there  is  one  track  in  a  street,  grant  thf 
right  to  construct  another  in  the  same  streetJ  And  c 
street  railway  company  cannot  complain  that  another  rail 
way  track  is  allowed  to  cross  theirs.^  Nor  is  the  exclusive 
right  to  construct  and  operate  a  horse  railway  in  a  city  ixk 
fringed  by  the  construction  of  a  road  in  the  same  city  tc 
be  operated  by  steam.'  It  has  generally  been  held,  that 
the  construction  and  operation  of  a  horse  railroad  in  tha 
public  streets  of  a  city  does  not  impose  a  new  servitude 
upon  the  land,  for  which  the  owners  of  the  fee  are  entitled 
to  compensation;  ^'^  except,  perhaps,  where  some  private 
right  of  such  an  owner,  as  his  free  access  to  his  own  land 
or  buildings,  has  been  materially  impaired  thereby.U 
But  the  courts  in  some  of  the  states  hold,  that  the  ownei 
of  the  fee  is  entitled  to  compensation  for  the  additional 
burden  imposed  by  the  street  railway .^'^  If  the  chartei 
requires  the  consent  of  a  majority  of  the  property  ownen 
along  the  proposed  route,  their  acquiescence  in  standing 
by  without  protest,  and  seeing  the  company  construct  and 
operate  its  road  under  a  claim  of  right,  may  be  regarded 
as  evidence  of  consent.^ 

1  Tenn.  etc.  R.  R.  Go.  v.  Adams,  8  Head,  696:  and  see  Baltimoif 
etc.  R.  K.  Co.  r.  Reaney,  42  Md.  117;  Adams  v.  Saratoga  etc.  R.  R.  Oa 
11  Barb.  414;  People r.  N.  Y.  etc.  R.  R.  Co.  45  Id.  73;  Porter  r.  Nortll 
Ho.  R.  R.  Co.  U  Mo.  128;  Ex  parte  So.  Car.  R.  R.  Co.  2  Rich.  434;  StaU 
V.  Mayor  etc.  35  N.  J.  L.  205. 

2  Htne  r.  Kf^nknk  etc.  R.  R.  Co.  42  Iowa.  636:  and  see  HlncbnuHllft 
Peterson  Horse  Railw.  Co.  17  N.  J.  Eq.75;  People  p.  Kerr,  37  Barb.  SO: 
New  Orleans  etc.  R.  K.  Co.  r.  Now  Orleans,  26  La.  An.  517;  Cln.  etc.  B 
B.  Co.  p.  Cummingsvllle,  14  Ohio  St.  523;  SoutU  Carolina  R.  R.  Oe^n 
Bteiuer.  44  Ga.  54(). 
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5  ir.  T.  ete.  R.  R.  Co.  v.  New  York,  I  Hilt.  563:  Jersey  City  ete 
BaUw.  Co.  v.  Jersey  City  etc.  Bailw.  Co.  20  N.  J.  £q.  61. 

4  Cook  r.  City  of  DarllU{^ii,  36  Iowa,  S57;  and  compare  Ing^m  v. 
Ballroad  Co.  38 1<L  669.  But  city  authorities  cauiiot  couf er  unou  Indt- 
vlduals.  by  contract  or  Uceiiso  for  an  indelinite  i>erlo<l,  the  irauchisa 
of  coiiMtructiJi)(  and  oiicratiug  a  raliroatl  In  the  public  streets  for  their 
own  private  use:  Mllbau  v.  Bliarp,27  N.  Y.  611;  State  v.  luliabltaats 
etc. W N.J.  L.79. 

$   Brooklyn  ete.  R.  B.  Co.  v.  Coney  Island  B.  B.  Co.  35  Barb.  364. 

6  Metropolitan  R.  R.  0.  Illffhlancl  Rt.  Rallw.  Co.  1 18  Mass.  2fi0;  and 
see  Metroiiolitan  IC  U.  1*0.  v.  guhicy  K.  It.  Co.  13  Allen,  2611  Brooklyn 
Cent.  It.  U.  Co.  v.  Brooklyn  City  K.  It.  Co.  33  Barb.  358. 

7  Oakhuid  B.  B.  Co.  v.  Oakland  etc.  R.  R.  Co.  45  CaL  365. 13  Am.  B. 
181. 

8  Market  St.  Rallw.  Co.  r.  Cent.  Rallw.  Co.  51  Cal.  iS63;  Brooklsm 
etc.  R.  R.  Co.  V.  Brooklyn  K.  R.  Co.  .^3  Barb.  420.  See  I'erry  v.  New 
Orleans  <ac.  R.  R.  Co.  M  Ala.  413:  2S  Am.  It.  740.  But  such  company  is 
entitled  to  exclude  from  the  habitual  au<l  continuous  use  of  Its  truck, 
any  one  rnflra^^fiMl  In  carrying  passeusrers  for  hire  In  competition  with 
it :  Cltlseus'  Coach  Co.  v.  Camden  Horse  it.  IL  Co.  23  Alb.  L  J.  160. 

9  Denver  etc.  Rallw.  Co.  v.  Denver  City  Rallw.  Co.  2  Cal.  673. 

10  New  Albany  Rallw.  Co.  v.  O'Dally,  12  Ind.  551:  Att.-aen.  v. 
Metn>p.  Railway  Co.  13.)  Mass.  615:  28  Am.  R.  264;  Elliottv.  Fair  Ilaven 
etc.  R.  It.  Co.  Zi  Coim.  579;  Hinehmaii  r.  Paterson  Horse  Rallw.  Co.  17 
N.  J.  £<|.  75;  Patcrsou  etc.  Ilorso  U.  R.  Co.  v.  Paterson,  9  Greeu»  C.  £«. 
158.    Compare  Ford  p.  Chicago  etc.  U.  R.  Co.  14  Wis.  609. 

11  Hobart  0.  Milwaukee  City  R.  R.  Co.  27  Wis.  194;  9  Am.  S.  4«1. 
Bee  also  Cin.  etc.  Rallw.  Co.  «.  CummlngsvlUe,  14  Ohio  St.  523;  Craw- 
ford V.  Delaware,  7  Id.  459. 

12  Craig  V.  Rochester  City  etc.  R.  R.  Co.  39  N.  T.  404 ;  and  compare 
S  248.  ante. 

13  Paterson  etc.  R.  R.  Co.  9.  Mayor  etc.  24  N.  J.  £q.  156. 

§  265.  Extent  of  right  to  use  of  street.— The  Iq- 
tereat  of  a  horse  railway  company  in  the  street  through 
which  its  tracks  run  is  a  right  of  way.^  The  franchise 
autliorizes  the  company  to  use  the  street  only  in  common 
with  others.^  The  business  of  the  company  in  carrying 
passengers  in  cars  orer  the  streets  must  be  conducted 
under  the  restrictions  which  govern  natural  persons 
transacting  the  same  business.^  The  municipal  authori- 
ties have  the  power  to  regulate  the  manner  in  which  the 
franchise  of  the  company  is  to  be  exercised;^  and  this 
includes  authority  to  impose  upon  the  company  a  reason- 
able license  fee,  for  the  purpose  of  maintaining  proper 
police  regulations.^  If  a  railway  company  accepts  a 
license  from  a  city  to  construct  its  road  in  the  streets  of 
the  latter,  the  terms  and  conditions  of  the  license  consti- 
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tute  a  contract  which  is  binding  upon  the  parties.  <  But 
wlien  a  company  has  the  right  to  occupy  the  streets  with 
its  track,  without  the  consent  of  the  municipal  author- 
ities, the  city  cannot  impose  conditions  upon  the  com- 
pany, by  an  ordinance  granting  tlie  right  of  way,  which 
will  be  binding.?  In  running  its  cars,  a  street  railway 
company  is  not  subject  to  the  ordinary  law  of  the  road;' 
and  other  vehicles  must  turn  out  of  the  way  for  its  cars.^ 
But  an  individual  has  the  right  to  walk  on  the  track  of  a 
street  rail  way,  ^^  and  is  not  required  to  abandon  the  track 
to  avoid  pr)ssible  injuries  which  may  result  from  the 
carelessness  of  the  company. ^^  So,  if  a  street  car  is 
stopped  so  as  to  obstruct  the  passage  of  a  traveler  on 
foot,  he  may  riglitfully  step  upon  antl  pass  over  the  plat- 
form of  the  car,  in  order  to  avoid  the  obstruction.^  The 
company  is  bound  to  lay  its  tracks  in  a  proper  manner, 
and  to  l<($ep  them  in  repair:  ^^  and  the  ol)ligatlou  to  re- 
IMiir  extends  to  those  parts  of  its  road  proximately  con- 
nected with  its  track,  as  well  as  to  tlie  track  itself. ^^  A 
charter  provision  requiring  the  company  to  keep  the 
street  *' in  perpetual  good  repair"  imposes  the  duty  of 
removing  from  the  street  a  deposit  of  rocks  and  debris 
caused  by  an  extraordinary  rain.io  For  any  careless 
management  of  trains  along  a  city  street,  causing  sudden 
and  UDUSUiil  noises,  whereby  horses  are  needlessly  friglit- 
ened  and  caused  to  run,  from  which  injury  results,  the 
company  may  be  lield  liable. ^> 

1  New  York  etc.  B.  IL  Co. «.  Forty-Mcond  St.  R.  B.  Co.  32  How.  Pr. 
481 ;  fiO  Barb.  2^.). 

3  Middlesex  K.  R.  Co.  v.  Wakefield,  103  Slass.  261;  and  see  Kellln- 
ger  V.  Koriy^ecDud  St.  U.  K.  Co.^0  N.  Y.  206. 

3  Fnuikfort  etc.  Kallw.  Co.  p.  Plilladnlnhia,  58  l*a.  St.  1I»;  and 
eompHra  Tn^er  p.  Forty-second  St.  K.  B.  Co.  51  N.  Y.  iifj.  But  see 
Barues  v.  Didt.  of  CuluuibU,  1  McAr.  322. 

4  Allddlcsex  R.  R.  Co.  v.  Wakefield.  103  Mass.  261.  A  raoniclpul 
corfMiraiion,  authorized  to  construct  sewers,  may  remove  a  hurse 
railway  from  the  street,  If  necesnary  for  that  purpose:  Klrby  «.  Citl- 
sens*  Kallw.  Co.  48  Md.  16S;  30  Am.  R.  4.». 

6    Johnson  r.  Philadelphia.  60  Pa.  St.  445. 

6  Mayor  etc.  v.  Troy  etc.  U.  B.  Co.  49  N.  T.  6.17:  and  compare  Cor- 
iQgton  etc.  K.  R.  Co.  v.  Coyinffton,  9  Bush,  127;  Pacific  B.  B.  Co.«w 
liWveiiwortb,  1  Dill.  393. 
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7  Conncfl  Blnfls  v.  Kaatu  City  etc.  R.  S.  Co.  45  Iow»,  S38. 

8  Barker  r.  Hadson  Rlrer  B.  R.  Co.  4  Daly.  274. 

9  Commoiiw.  v.  Temple,  14  Gray,  89;  latho  r.  Rallw.  Co.  4 Phlla.  24: 
Jenry  Ciiy  etc.  R.  K.  Co.  r.  Jersey  City  etc.  U.  R.  Co.  20  N.  J.  Eq.  61; 
Adolpb  V.  Central  Park  etc  R.  R.  Co.  65  N.  T.  554;  Whltaker  v.  Elghtb 
▲r.  JL  IL  Co.  51  N.  Y.  295.  Compare  Camden  Horse  R.  R.  Co.  vTcitl- 
lens'  Coach  Co.  2S  N.  J.  Eq.  145. 

19  Kansas  etc.  Rallw.  Co.  v.  Pointer,  9  Kana.  620. 

11  Shea  r.  Potrero  etc.  R.  R.  Co.  44  Cal.  414.  And  see  Schlerhold  v. 
North  Beach  etc.  B.  B.  Co.  40  id.  447;  Citizens'  Street  Bailw.  Co.  9. 
Carey,  60  Ind.  396. 

13  Shea  V.  Sixth  Ar.  R.  R.  Co.  A  Daly,  221;  62  N.  T.  180;  20  Am.  R. 

480. 

IS  Carpenter  v.  Cent  Park  etc.  B.  R.  Co.  11  Abb.  Pr.  N.  S.  416;  Rock- 
weU  V.  Third  Av.  R.  B.  Co.  64  Barb.  438;  53  N.  T.  635;  Fash  «.  Third 
Av.  B.  B.  Co.  1  Daly,  148. 

14  Conroy  v.  Twenty-third  St.  R.  R.  Co.  53  How.  Pr.  49.  See  also 
McKeuua  V.  Metropolitan  R.  B.  Co.  112  Mass.  55. 

15  Pittsburg  etc.  Rallw.  Co.  v.  Pittsbunr,  80  Pa.  8t.  73.  As  to  the 
duty  of  the  company  to  keep  in  repair  tue  pavement  between  Its 
tracks:  see  Mayor  etc.  v.  Troy  etc.  R.  R.  Co.  3  Laos.  270;  McMahon  «. 
Second  Av.  R.  U.  Co.  II  Hun,  347;  Phila.  v.  £ni;)ire  etc.  Railw.  Co.  3 
Brewst.  570:  St.  LouLs  v.  St.  Louis  R  R.  Co.  50  Mo.  94;  Passennrer  R  R. 
Co.  V.  Birmingham,  51  Pa.  St.  41;  People  v.  Fort  St.  etc.  Railw.  Co.  41 
Mich.  413. 

16  Hahn  v.  Southern  Pacific  R.  R.  Co.  51  CaL  605;  and  see  Gulp  v. 
Atchison  etc.  R.  R.  Co.  17  Kan.  475. 

§  266.  Care  tow^ards  passengers  on  street  cazB. — 
A  street  railroad  company  is  held  to  the  exercise  of  a 
very  high  degree  of  care  towards  its  passengers  in  carry- 
ing them  throagli  the  streets  of  a  dty.^  It  is  boand  to 
exercise  the  utmost  diligence  in  order  to  avoid  colli- 
sions; ^  and  with  regard  to  persons  getting  on  or  alighting 
from  its  cars,  it  is  boand  to  use  every  reasonable  precau- 
tion.* It  is  the  duty  of  the  company  to  cause  its  cars  to 
come  to  a  full  stop  for  passengers  to  alight;^  and  it  is 
negligence  to  start  the  car  before  the  passenger  has 
stepped  down,  or  has  had  a  reasonable  time  to  do  so.6 
The  conductor  of  a  street  car  is  invested  with  implied 
authority  to  determine  who  may  be  admitted  and  who 
excluded  from  the  car,  and  the  company  is  liable  for  the 
wrongful  exercise  of  this  authority;*  but  it  will  not  be 
liable  for  the  malicious  excess  of  force  and  wanton  in- 
jury by  one  of  its  conductors  while  ejecting  a  passenger 
for  a  refusal  to  pay  fare.^    The  company  may,  howevera 
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beheld  liable  in  exemplary  damages,  for  ejecting  from 
its  car  a  passenger  who  refuses  to  pay  fare  illegally  ex« 
acted.s  The  conductor  has  authority  to  stop  his  car  and 
eject  an  unruly  passenger; ^  and  may  exercise  such  au- 
thority when  the  conduct  or  condition  of  the  passenger  ia 
such  as  to  render  it  reasonably  certain  that  he  will  oc- 
casion discomfort  or  annoyance  to  other  passengers. ^^ 
Whether  it  is  due  care  to  attempt  such  removal  while  the 
car  is  in  motion  is  a  question  of  fact  for  the  jury.u  it  is 
not,  under  all  circumstances,  negligence,  as  matter  of 
law,  for  a  person  to  get  upon  or  leap  from  a  street  car 
-while  in  motion;^  ordinarily,  it  is  a  proper  case  for  the 
jury.*'  Hut  the  law  requires,  on  the  part  of  a  passenger, 
ordinary  care  and  attention  in  protecting  himself;  ^^  and 
if  it  appears  that  he  is  riding  on  a  car  in  a  place  of  dan- 
ger, his  negligence  is  prima  facie  established,  and  the 
burden  is  upon  him  to  rebut  the  presumption. ^^  But 
standing  on  the  platform  of  a  horse  car,  when  there  is  no 
room  inside,  is  not  such  contributory  negligence  on  the 
part  of  a  passenger  as  will  prevent  a  recovery  by  him  for 
injuries  sustained  in  being  thrown  from  the  car  by  the 
negligence  of  the  driver.  !•  And  even  when  there  is  room 
inside,  standing  on  the  platform  is  not  of  itself  conclu- 
sive evidence  that  the  person  injured  by  the  driver's 
negligence  was  not  in  the  exercise  of  due  care.^^ 

1  Clark  V.  Eigrtith  Ar.  R.  R.  Co.  82  Barb.  657;  86  N.  Y.  135;  Chicago 
City  Rallw.  Co.  r.  Young,  62  III.  238;  Schierhold  o.  North  Beach  etc.  li. 
R.  Co.  40  Cal.  447;  Barksdull  v.  New  Orleans  etc.  II.  R.  Co.  23  La.  An. 
180. 

2  Liddy  r.  St.  Louis  R.  R.  Co.  40  Mo.  806. 

3  Chicago  etc.  R.  R.  Co.  v.  Stumps,  55  IIL  867:  Wlieaton  v.  North 
Beach  otc.  K.  K.  Co.  36  Cal.  590;  Pittsburg  etc.  Rallw.  Co.  v.  Caldwell, 
74  Pa.  St.  421. 

4  Criaaey  v.  HestonvUle  etc.  Rallw.  Co.  75  Pa.  St.  R3;  and  see  Mnr- 

I»hy  V.  Uuiou  Railw.  Uo.  118  Mass.  228;  Pouliu  v,  Broadway  etc.  li.  R. 
Jo.eiN.  Y.621. 

A  Poulln  «.  Broadway  etc.  R.  R.  Co.  61  N.  Y.  621 ;  and  see  Drew  v. 
Sixth  Av.  R.  U.  Co.  1  Abb.  N.  Y.  App.  556;  3  Keyes.  429. 

6  HIgglns  ».  Watervllet  Tump.  Co.  46  N.  Y.  23;  7  Am.  R.  293;  Pas- 
senger It.  K.  Co.  V.  Young,  21  Ohio  St.  518;  8  Am.  R.  78;  and  see  Isaacs 
r.  Third  Av.  U.  R.  Co.  47  N.  Y.  122;  7  Am.  R.  418;  Uealey  o.  City  Pass. 
B.B.  CO.  28  Ohio  St.  23. 
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7  Suiford  V.  EIaMIi  At.  B.  R.  Co.  7  Bo0W.  123:  YanderbUt  «.  Rich- 
mond Tornp.  Co.  'IN.  Y.  479;  Pittsburg  etc.  B.  K.  Co.  r.  Donahue,  70 
]*a.  Ht  119;  Crocker  v.  New  l.oiidou  K.  11.  Co.  .24  Conn.  ZiX    Bnt  com- 

ra  Colien  p.  Dry  Dock  etc.  U.  K.  Co.  69  N.  Y.  170;  Itouiids  r.  Del.  etc. 
It.  Co.  64  Id.  120;  21  Am.  U.  Wi  IndUuapolis  etc.  BaUw.  Co.  r.  An- 
tbony,  43  Ind.  l83. 

8  Bait.  etc.  Tump.  B.  «.  Boone,  45  Md.  944.  Compare  Turner  v. 
Kortb  Beach  etc.  It  It.  Co.  M  CaL  604. 

0    Westchester  etc.  R.  R.  Co.  v.  Miles,  6ft  Pa.  St.  200. 

10  Vinton  V.  Middlesex  R.  R.  Co.  11  Allen,  904;  Murphy  v.  Union 
Ballw.  Co.  118  Mass.  228. 

11  Murphy  v.  Union  Rallw.  Co.  118  Mass.  228. 

12  Eppendorf  r.  Brooklyn  City  etc.  R.  R.  Co.  00  N.  T.  109;  25  Am.  B. 
171 :  Wvult  p.  Citizens'  Uailw.  Co.  M  Mo.  485;  Kelly  r.  IIannI1i.aI  etc.  B. 
R.  Co.  .0  Id.  MM;  Mi'ttlcstadt  r.  Ninth  Av.  U.  R.  Co.  4  Rubt.  377.    Com- 

{tare  Dickson  v.  Broiulway  etc.  R.  K.  Co.  41  How.  I'r.  151;  Texas  etc 
{jiilw.  Co.  P.  Murphy,  4tt  Tex.  9.')H;  20  Am.  R.  272;  Geora'la  R.  R.  Co.  v. 
McCurdy.  45  (la.  2t»;  12  Am.  R.  577. 

19  Eppendorf  v.  Brooklyn  City  etc.  R.  R.  Co.  00  N.  T.  105;  25  Am.  R. 
171. 

14  Sheridan  v.  Brooklyn  etc.  R.  R.  Co.  96  N.  T.  99.  One  who  Is  com- 
pelled to  act  at  once.  In  the  face  of  Impending  peril,  cannot  bo  held 

Eullty  of  eontrlbiitlve  ncifllsreuce  as  a  matter  of  law,  merely  because 
e  did  not  t-hoose  the  licst  means  of  e.scai)e;  Dyer  r.  Erin  Rallw.  Co. 
71  N.  Y.  22vS;  Morrison  v.  N.  Y.  Cent.  R.  K.  Co.  65  id.  e43;  Schultz  v. 
Chicago  etc.  Uullw.  Co.  44  Wis.  038;  CoitrUI  v.  Chicago  etc.  Rallw.  Co. 
47  Wis.  034;  32  Am.  R.  UMi. 

15  Ward  V.  Cent.  Park  etc.  R.  R.  Co.  11  Abb.  Pr.  N.  S.  411 ;  1  Jones  A 
R.  392;  Clark  v.  Hffhth  Av.  R.  R.  Co.  30  N.  Y.  135;  Solomon  «.  Cent. 
Park  etc.  R.  K.  Co.  1  .sweeny,  208. 

10  GInna  v.  Second  Av.  R.  R.  Co.  8  Hnn,  404;  67  N.  Y.  506;  and  com- 
pare Au(fii8ta  etc.  R.  K.  Co.  v.  Reus,  l»  Ga.  120. 

17  IfsM^iire  v.  Middlesex  Rallw.  Co.  115  Mass.  239;  and  compare 
Lovett  V.  Saiem  etc.  R.  R.  Co.  9  Allen,  557;  Bums  p.  Bcllefontaino  R. 
R.  Co.  50  Mo.  Lt^  Wilton  p.  Middlesex  R.  R.  Co.  107  Mass.  106;  9  Am. 
R.  11;  Seigel  v.  Elseu.  41  Cal.  100. 

§  267.  Duty  of  rail-way  company  toi^arda  em- 
ployees.— ^A  railway  company  is  bound  to  use  all  rea- 
sonable precautions  for  the  safety  of  employees.  *  Thus, 
it  is  bound  to  exercise  reasonable  care  in  the  construction 
and  maintenance  of  a  safe  road-bed,  track,  engines,  cars, 
appliances,  and  tools;  ^  to  employ  attentive  and  compe- 
tent persons  in  the  various  departments  of  its  service;* 
and  to  adopt  such  rules  and  regulations  for  running  its 
trains  as  will  insure  safety.^  And  for  injuries  sustained 
by  employees,  through  the  negligence  of  the  company  in 
any  of  these  respects,  it  will  be  responsible.^  But  if  the 
negligence  of  the  employee  has  in  any  important  xespect 
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contributed  to  the  injury,  lie  cannot  recover  against  the 
company;*  nor  can  lie  recover,  if  Injured  while  disre* 
garding  tlie  instructions  issued  by  the  company  for  his 
guidance  J  And  it  is  a  well-settled  general  rule,  that  a 
railway  company  is  not  liable  to  one  of  its  employees  for 
an  injury  happening  to  him  tliroughthe  negligence  or 
wrongful  act  of  another  employee  engaged  in  tlie  same 
general  branch  of  the  company's  business,^  provided  the 
company  has  not  been  negligent  in  tlie  selection  or  re- 
tention of  the  employee  at  fsiult.^  All  employees  on  a 
train,  including  conductors,  are  presumptively  fellow- 
servants  within  the  general  rule.^^  But  the  rule  has  no 
application  where  the  employee  receiving  the  injury  is 
employed  in  a  separate  and  disconnected  branch  of  the 
business  from  that  of  the  party  by  whose  negligence  the 
injury  is  caused;  ^  as  where  a  day  laborer  on  the  track  of 
the  company  was  run  over  and  injured  by  au  engine, 
through  the  carelessness  of  the  company's  engiueer.^^ 

1  Qreetileaf  p.  111.  Cent.  R.  R.  Co.  29  Iowa,  14;  Cooper  v.  Central  R. 
R.  44  id.  IZi;  Weilgfwond  p.  Chicago  etc.  Rallw.  Co.  41  Wis.  47^;  Mobile 
etc.  li.  K.  Co.  V.  Tiioiu:u.  i2  Aia.  (j7J:  Filielil  v.  Nurtlicni  U.  11.  Co.  4i 
V.  II.  2J5;  Morgan  «.  Vale  of  Neath  Bailw.  Co.  Law  U.  1  Q.  B.  145;  6 
lkw(&8uiilh,5iO. 

2  Lewis  r.  St.  Lonis  etc  R.  R.  Co.  Ki  Mo.  4n»;  21  Am.  R.  3<)5;  Kirk- 
Patrick  r.  N.  Y.  <!tc.  B.  R.  Co.  Tj  N.  Y.  240;  Chiirtiao  vie.  Railw.  Co.  v. 
TDiylor.  6:i  III.  4.>1 ;  Porter  r.  Hannihal  etc.  R.  K.  Co.  60  Mo.  KiO;  Saltcrs 
V.  ihil.  etc.  Caual  Co. 3  Uuii.  i-iS;  A  Tiiump. &  C.  55);  Wcsicni  etc.  K.  R. 
Co.  p.  nisiiop.M  Oa.  4ii5;  Flank  r.  N.  Y.  etc.  R.  R.  Co.  1  Tlionip.  A  r. 
319;  St.  Li'UiM  etc.  Railw.  Co.  p.  Valinu:},  6tf  lud.  511;  Junes  p.  N.  Y. 
Cent.  etc.  R.  R.  Co.  22  Hun.  2M. 

8  New  Orleaiiii  etc.  R.  R.  Co.  r.  Ilaghes,  4?)  Miss.  258:  Banlec  r.  N. 
Y.  etc.  R  R.  Co.  5  I.Ans.  4'3G;  69  N.  Y.  350;  Wonder  p.  Bait.  etc.  R.  U. 
Co.  32  Md.  411 ;  3  Am.  R.  143:  Ala.  etc.  R.  R.  Co.  v.  Waller,  43  Ala.  459; 
Chapman  «.  Erie  Itallw.  Co.  55  N.  Y.  579. 

4  Cooper  r.  Central  R.  R.  44  Iowa,  134;  Hardy  p.  Carol iuu  etc. 
Railw.  Co.  76  No.  Car.  6;  Bnulley  p.  N.  Y.  etc.  R.  R.  Co.  62  N.  Y.  U9; 
l*iiu»burK  etc.  It.  R.  Co.  v.  Powers,  74  111.  341. 

6  Bee  Lewis  v.  St.  Lonis  etc.  R.  R.  Co.  59  Mo.  4fl5;  21  Am.  R.  385; 
Wonder  p.  Bait.  etc.  R.  R.  Co.  32  Md.  411;  3  Am.  R.  143;  Oilman  p. 
Eastern  R.  It.  Co.  13  Allen,  433;  Chicago  etc.  R.  R.  Co.  p.  Swett.  45  IlL 
PJ7. 

6  Hnldowney  p.  ni.  etc.  R.  R.  Co.  8!>  Iowa,  615;  Erans  r.  Atlantic 
etc.  R.  R.  Co.  62  Ho.  4');  Western  etc.  R.  R.  Co.  p.  Adams,  55  Ga.  279. 
Spron?  p.  Boston  etc.R.  R.  Co.  60  Barb.  3U:  itallroad  Co.  p.  Jones,  !)5  U. 
8. 43:1;  AtriiUitfon  etc.  R.  R.  Co.  p.  Retford.  18  Kan.  245;  Owen  p.  N.  Y. 
etc.  IL  R.  i:o.  1  Lans.  lOd;  Lecialr  p.  First  Div.  etc.  B.  R.  Co.  20  Minn.  9; 
Compare Vord «. Fltchburg R. R. Co.UO Mass.  240;  Georgia R. R. Co. 
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V.  RlitMlM,  56  Oa.  645;  Steele  v.  Central  B.  B.  43  Iowa,  109;  Lyob  v.  De- 
troit K.  U.  Co.  SI  Mich.  429. 

7  Memphis  etc.  R.  R.  Co.  v,  Tbomas,  61  Mias.  637. 

8  Wcff<*r  V.  Penn'a  R.  R.  Co.  55  Pa.  St.  460;  Honsrh  v.  Rallw.  Co.  100 
U.  8. 2Kt;  Mad  Rirer  etc.  B.  R.  Co.  p.  Barber.  6  Ohio  St.  &4I ;  Coluuibus 
etc.  Ruiltv.  Co.  V.Arnold,  81  Ind.  174;  Yeoinans  v.  Coutra  Costa  etc. 
Co.  44  Cal.  71;  Davis  v.  Detroit  et<*.  K.  R.  <'o.  20  Mich.  105;  4  Am.  K. 
3^4;  Plttslnir?  etc. Rallw.  Co.  p.  Ruby.  38  Iiid.294;  10  Am.  R.  Ill;  Os- 
born«*.  r.  Kiiox  etc.  R.  R.  C8  Me.  4»:  28  Am.  R.  16;  Sk  pp  p.  Eastern 
Cdaiities  Kailw.  Co.  9  Ex.  223:  HntchIn?ioii  v.  Yorlc  etc.  Ridlw.  Co.  5  Id. 
34J;  Degg  v.  Midland  RaUw.  1  Hurl.  &  V.  773. 

0  Ilowd  p.  Mian.  Cent.  R.  R.  Co.  50  Miss.  178;  Banlec  v.  N.  Y.  etc. 
R.  IL  (  o.  4S  Uow.  Pr.  399;  52  N.  Y.  633;  8.  C.  afrain.  5!»  Ul.-ViS;  17  Am.  R. 
3.'.>:  Ala.  etc.  U.  U.  Co.  v.  Waller,  48  Ala.  459:  Tyson  p.  Railroad  i  o.  61 
Id.  554:  32  Am.R.8. 

10  McO<»wsn  p.  St.  Louis  etc.  R.  R.  Co.  61  Mn.  528;  and  see  Moran  p. 
N.  Y.  etc.  U.  K.  Co.  67  llarb.  06;  Union  Pacific  R.  It.  Co.  p.  Young.  8 
Kan.  6.M:  Lawler  p.  Andro^co^zin  U.  H.  Co.  6i  Mu.  463:  16  Am.  117492: 
Liming  p.  N.  Y.  etc.  R.  R.  Co.  4Jf  N.  Y.  621 ;  Ross  p.  N.  Y.  etc.  tt.  R.  Co. 
5  Uuu.  iSS;  Foster  p.  Minn.  etc.  Railw.  Co.  14  Minn.  3(i0. 

11  NashrlUe  etc.  R.  R.  Co.  p.  Carroll,  6  Hebk.  347;  Pittsburg  etc.  R. 
R.  Co.  p.  Powers,  74  111.  341. 

12  Toledo  etc.  R.  R.  Co.  p.  O'Connor.  77  HI-  391 ;  and  see  McKnl!^ht 
V.  Iowa  etc.  R.  11.  Co.  44  Iowa,  406;  Uyau  p.  Chloairo  etc.  Kailw.  Co.  «0 
111.  171 ;  14  Am.  R.  32.  But  compare  Ryan  p.  Cumberland  Valley  ii.  B. 
Co.  23  Pa.  St.  3M. 

§  268.  Leases  of  railroads.— One  railway  company 
cannot  lease  the  entire  use  of  its  road  to  anotlier  company 
without  tlie  consent  of  the  legislature;^  and  a  court  of 
equity  will  not  aid  in  enforcing  a  lease  of  a  railroad  made 
without  such  consent.^  The  English  courts  have  even  re- 
strained railway  companies  from  carrying  such  contracts 
into  effect.^  Bat  under  a  grant  of  authority  from  the  legis- 
lature to  do  so,  a  railway  company  may  lease  its  corporate 
works  and  property,  with  its  franchises,  to  anotlier  com- 
pany, and  such  lease  will  be  valid.4  And  under  an  au- 
thority to  a  railway  company  to  take  a  lease  of  any 
railroad  that  might  be  connected  with  its  own,  it  may 
take  a  lease  of  a  comi>etiug  road,  if,  when  united,  the  two 
roads  are  capable  of  forming  a  continuous  line.^  And  an 
unrestricted  power  granted  to  a  company  to  farm  out  its 
road  was  construed  to  authorize  a  lease,  with  power  to 
the  lessee  to  change  the  gauge  of  the  road.^  But  a  lease 
made  by  the  company  for  the  purpose  of  extending  its 
road  beyond  the  terminits  &xed  by  its  charter  is  ultra 
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vires  and  void,  as  against  public  policy.^  A  railway 
company  leasing  its  road,  even  by  consent  of  the  legisla- 
ture, does  not  thereby  escape  all  responsibility  to  tlie 
public;  >  and  this  is  clearly  so  in  the  absence  of  statutory 
authority  to  lease  its  road.^  It  Is,  however,  held  that  the 
company  lessee,  under  a  lease  authorized  by  statute, 
may,  in  respect  to  its  traffic  on  the  road,  be  held  to  the 
rule  of  liability  imposed  by  law  on  the  company  leas- 
ing; ^o  and  that  it  cannot  dispute  its  liability  on  the 
ground  that  the  lease  is  void.^^  So  the  company  lessee  is 
in  general  bound  by  all  the  prohibitions  and  limitations 
contained  in  the  charter  of  the  company  leasing,  as  well 
as  entitled  to  all  its  rights  and  franchises;  '^  but  it  does 
not  take  the  property  and  franchise,  subject  to  an  exist- 
ing liability  for  an  injury  caused  by  negligence  which 
occurred  prior  to  the  lease.^*  Where  the  lease  contains  a 
covenant  that  the  lessee  shall  keep  up  the  fences,  the 
leasing  company  is  not  liable  to  one  traveling  upon  the 
highway  for  damages  resulting  from  an  omission  of  the 
lessee  to  repair  a  fence  which  was  in  good  order  at 
the  time  of  the  lease  and  surrender  of  possession  to  the 
lessee.  ^^  A  lease  by  one  company  to  another  of  its  road 
for  a  hundred  years  does  not  vest  in  the  lessee  any  power 
to  exercise  the  right  of  eminent  domain,  but  that  power 
remains  in  the  lessor.  ^^ 

1  Troy  etc.  R.  R.  Co.  v.  Kerr,  17  Barb.  681:  Black  v.  Del.  etc.  Canal 
Co.  23  N.  J.  Eg.  S'lO;  Thomas  v.  Kailroad  Co.  101  U.  8. 71;  sbrowHbury 
etc.  Kallw.  V.  London  etc.  Railw.  4  De  Oex,  M.  &  O.  115;  6  U.  L.  Gas. 
113;  and  seo  Richardson  v.  Sibley,  11  Allen,  67. 

2  Johnson  v.  Shrewsbury  etc.  Railw.  Co.  S  De  Oez,  M.  &  0. 914. 

S  Beman  v.  Rufford,  1  Sim.  N.  8. 550;  West  London  etc.  Railw.  v. 
London  etc.  Railw.  il  Com.  B.  327;  London  etc.  Railw. «.  Southeastern 
BaUw.  Co.  8  Kx.  584. 

4  Bhick  V.  Del.  etc.  Canal  Co.  24  N.  J.  Eq.  455:  Kent  Coast  Railw. 
Co.  V.  London  etc.  Uailw.  Co.  Law  R.  3  Ch.  <>d6;  Phlia.  etc.  R.  R.  Co.  v. 
Catawissa  R.  R.  Co.  53  Pa.  St.  20;  Peters  v.  Boston  etc.  R.  R.  Co.  114 
Hass.  137;  Central  R.  R.  Co.  v.  Macon,  43  Ga.  005. 

5  Wallace  v.  Long  Island  R.  R.  Co.  12  Hun,  460. 

6  State  V,  Richmond  etc.  B.  R.  Co.  73  No.  Car.  634. 

7  Union  Bridge  Co.  v.  Troy  etc.  R.  R.  Co.  7  Lans.  240. 

8  Nelson  v.  Vermont  etc.  Railw.  26  Vt.  717;  and  see  Clement « 
Canfield,28ld.S0-Ji  Parker  v.  Rensselaer  etc.  Railw.  16  Barb.SiA;  I» 
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fcnoll  r.  Stocklirhliro  etc.  R.  R.  Co.  8  Allen,  43S:  Whitney  v.  Atlantic 
etc.  It.  R.  Co.  41  Ue.  ML':  Wyninn  p.  Penobscot  etc.  R.R.  Co.  4R  Id.  I(i2: 
York  etc.  Kallw.  v.  Wliiaus,  17  llovr.  30;  Itallroail  Co.  v.  Brown,  it 
Wall.  44-1:  Plttsbnrg  etc.  K.  R.  Co.  p.  Ifaimon.  60  Intl.  417;  Maron  etc. 
R.  U.  C'o.v.  ftlaycji.  49  On.  355;  15  Am.  R.  tiit).  But  compare  KilU  v. 
OnuiTo  etc.  R.  U.  Co.  1  McAr.  285;  Nashville  etc.  R.  E.  Co.  p.  Carroll, 
«  UuMk.  347. 

9   Al>t)ottv.  Joltnutnwn  etc.  IIorM  R.  R.  Co.  9  N.  T.  Week.  Dig. 
(Ct.  Ain>-)  54i4;  60  N.  Y.  U. 

10  McMillan  p.  Mich.  etc.  R.  R.  Co.  16  Mich.  79.  See  aI»o  Lanj^ley 
V.  i;o<iton  istc.  R.  B.  Co.  10  Oray,  103;  Olilo  etc.  U.  R.  Co.  v.  Duubai',20 
111.  bJ3. 

11  McCIner  v.  Alanchestcr  etc.  R.  R.  13  Oray,  124. 

12  Penn'a  U.  R.  Co.  p.  Sly,  65  Pa.  8t.  205;  and  see  LInfleld  v.  Old 
Colony  U.  IL  (!o.  10  Cush.  ML'. 

13  PIttsbnrff  etc.  Ito  II w.  Co.  p.  Kain.  35  InrU  291 ;  and  compare  Pitts- 
bun;  etc.  R.  R.  Co.  V.  Harliauffh.  4  Brctvst.  115. 

14  DItcliett  V.  Spuyten  Duyvll  etc.  IL  R.  Co.  67  N.  T.  425.    See  §  3S3» 

15  Bfayor  etc.  v.  Norwich  etc.  R.  R.  Co.  109  Mass.  103. 

§  269.  Remedies.— An  action  at  law  in,  in  many 
caiWA,  the  proper  remedy  against  a  railway  company;  ^ 
and  especially  in  cases  where  the  company  has  been 
guilty  of  negligence,  or  want  of  skill,  in  the  exercise  of 
its  legal  rights.'  So  an  action  lies  against  a  railway  com- 
pany for  unlawfully  entering  upon  and  appropriating 
lan<l  for  its  road.'  But  as  a  general  rule,  where  the  com- 
pany proceeds,  in  tlie  exercise  of  the  right  of  eminent  do- 
muin,  to  take  land  for  railroad  right  of  way,  the  remedy 
provided  by  statute  for  t^e  assessment  of  damages  is  ex- 
clusive of  all  other  remedies  for  that  purpose,  and  the 
landowner  cannot  resort  to  a  common-law  action.^  A 
railway  company  may  be  sued  in  trespass  for  assault  and 
battery.^  And  for  wrongfully  refusing  to  receive  and 
transport  freight,  a  railway  company  is  liable  in  an  action 
at  law,  at  the  suit  of  the  party  aggrieved,  and  the  remedy 
is  not  by  mandamus.^  The  measure  of  damages  in  such 
action  is  the  difference  between  the  value  of  the  property 
at  the  place  where  it  was  tendered  and  its  value  at  the 
place  to  which  it  was  to  be  taken,  less  the  expenses  of 
transportation.^  Where  a  landowner  relinquishes  bis 
right  of  way  over  his  land  to  a  railway  company,  on  its 
engagement  to  locate  the  depot  on  a  certain  spot,  hii 
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remedy  for  the  failure  of  the  company  to  do  8o  is  by  ao* 
tioD  for  the  breach  of  contract,  or  by  suit  for  specific  per- 
formauce.8  In  some  cases,  relief  against  a  railway  com- 
pany must  be  sought  in  a  court  of  equity;  as  where  the 
company  is  acting  in  excess  of  its  powers,  and  an  injunc- 
tion is  issued  to  restrain  it.^  So  if  the  company  neglect 
t-o  pay  the  damages  awarded  to  the  landowner  for  the 
right  of  way,  it  may  be  restrained  by  injunction  from 
using  the  land  until  the  damages  are  paid.^o  And  this 
remedy  lies  at  the  suit  of  an  abutting  house-owner,  to 
enjoin  a  street  railway  company  from  leaving  the  snow 
which  it  removes  from  its  tracks  heaped  up  between  them 
and  the  plaintiff's  premises  for  a  longer  time  than  is  re&>^ 
sonably  necessary  for  its  removal,  ^i- 

1    See  SS  147, 355-60,  ante, 

S  Perlpy  p.  Rallroarl  Co.  57  N.  H.  212;  Little  Miami  R.  R.  Co.  v. 
Kaylor,  2  Ohio  St.  2;i5;  Tenn.  etc.  R.  R.  Co.  v.  Adams,  S  Head,  6%;  and 
Bee  Etttabrooks  r.  Peterborough  etc.  R.  R.  Co.  12  Cusn.  224. 

S  Sherman  v.  Mtlwankee  etc.  R.  R.  Co.  40  Wis.  645;  Kanms  Paolflo 
Railw.  Co.  V.  Hopkins,  18  K:in.  4^4;  Anderson  etc.  U.  R.  Co.  v.  Ker- 
Bodle,  54  Ind.  314;  Powers  r.  Hurmurt,  51  Mo.  136;  and  see  S  248.  ante. 

4  Tenn.  etc.  R.  R.  Co.  v.  Adams,  3  Head.  SM;  Sherman  v.  Mllwan- 
kee  etc.  R.  K.  Co.  40  Wis.  645;  E:iHt  &  Wo8C  India  etc.  Kailw.  Co.  v. 
Oattke,  3  Macn.  A  G.  155.  But  compare  Kenuett  Nav.  Co.  v.  Wither- 
lU(,ton.  18  Q.  B.  5;tl. 

5  Mason  v.  Kennebec  etc.  Railw.  Co.  31  Me.  215.    See  S  248.  ante. 

6  People  V.  N.  T.  etc.  R.  R.  Co.  22  Hun,  533.  Compare  Chicago  etc 
B.  R.  Co.  0.  People.  56  111.  ;t65. 

7  People  V.  N.  Y.  etc.  U.  R.  Co.  22  Hun,  !iS3. 

8  Hubbanl  v.  Kansan  City  etc.  R.  R.  Co.  63  Mo.  68. 

0  See  Stone  v.  Commercial  Railw.  9  .Sim.  621 ;  Bohlman  v.  Green 
Bay  etc.  R.  R.  Co.  80  Wis.  1U5;  Saudford  v.  Catawlssa  etc.  R.  R.  Co.  24 
Pa.  St.  378;  S  \iS,ante. 

10  lioHs  V.  Elizabeth  eto.  R.  R.  Co.  2  N.  J.  £q.  422.  Compare  Cblcaffo 
etc.  R.  R.  Co.  V.  Davis,  86  111.  20. 

11  Prime  V.  Twenty-third  St.  Rallw.  Co.  1  Abb.  N.  C.  63.  Compare 
Bbort  9.  Bait.  City  eto.  Railw.  Co.  50  Md.  73;  33  Am.  B.  298. 

Boon  COBP. 
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S  281.  Tmstees  and  other  ollieers. 
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S  288.  'Expulsion  of  members. 

S  284.  Judicial  control  and  reylew, 

g  270.  Natnre  of,  in  general.— Bel! jcioQfi  corpora- 
tions or  societies  exiating  by  statute  in  most  of  the  states 
of  the  Union  are  not  ecclesiastical  corporations  in  the 
sense  of  the  English  law.i  They  are  rather  to  be  re- 
garded as  civil  coii>oration8»  to  be  controlled  and  man- 
aged according  to  the  principles  of  the  common  law.> 
Under  the  Kew  York  statute,*  a  religious  corporation 
consists  of  the  members  of  the  society.^  The  members  of 
the  society,  whether  church  members  or  not,  are  the  cor- 
porators; ^  and  the  trustees  are  but  the  managing  officers 
of  the  corporation,  invested,  as  to  the  temporal  affairs  of 
the  society,  with  the  powers  specifically  conferred  by  the 
statute,  and  with  the  ordinary  discretionary  powers  of 
officers  of  civil  corporations.*  So  under  the  New  Jersey 
statute,  the  congregation  are  the  substantial  beneficial 
owners  of  the  church  property,  and  the  trustees  are  the 
legal  instruments  to  execute  the  will  of  the  congr^ga- 
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tion.T  Tliey  are  trustees  in  the  same  sense  with  the 
preaideut  and  directors  of  a  bank  or  of  a  railroad  com-, 
pany.'  The  Illinois  statute  makes  the  trustees  of  any 
relifi^ous  society  the  corporate  body,  and  they  alone  can 
bind  the  society  by  the  assumed  name.^  Among;  Chris- 
tians, whose  p<dity  is  conjin^egational  or  independent,  a 
distinction  is  made  between  a  "  clmrcli "  and  a'*  society  " ; 
and  the  former  comprises  those  who  are  associated  to- 
i;t>tlier,  not  only  for  the  purpose  of  maintaining  worship, 
but  the  sacraments  as  well.^^  Each  body  is  entirely  in- 
dependent, and  the  existence  of  the  *'  church  '*  proper  aa 
an  organized  body  is  not  recojoiized  by  the  law.u  The 
legal  tribunals  of  tlie  state  have  no  jurisdiction  over  the 
church,  or  the  members  thereof,  as  such,^  except  to  pre- 
Befve  the  peace  and  protect  the  civil  rights  of  all  persons 
connected  with  tlie  body;  i>  and  such  tribunals  will  not, 
of  course,  interfere  to  compel  an  individual  to  attend  wor- 
ship at  any  place,  nor  to  remain  connected  with  any 
church,  nor  to  receive  any  one  as  his  pastor. ^^ 

1  Reft  5  6,  ante.  The  pORitlon  of  the  church  of  EniorlaTicl  In  a  colony 
whirb  has  an  cstalilishi'd  leeislature,  but  where  no  church  is  entab- 
ILshecl  1)v  law.  is  tliat  of  a  voluntary  association :  Colenso  v.  Gladstone, 
Law  K.  3  Eq.  1.  Ree  Loni?  r.  CIray,  1  Moore  P.  C.  C.  (N.  8.)  411;  Ex 
parte  JeDkius.  Law  It.  2  P.  C.  258. 

2  Boiw»rtson  r.  Bullions,  11  N.  Y.  243;  Watlcins  r.  Wilcox,  4  Hun, 
230:  fi  Ti>  iinp.  A  C.  b'i^;  Teopie  v.  Church  of  Atonement,  48  Barb.  (>03; 
anil  see  smith  r.  Nelson.  18  Vt.  511. 

5  Rer.  Laws,  1813,  ch.  60,  S  1R;  3  Edm.  Stat.  695. 

4    Robertson  v.  Bullious,  11  N.  T.  243;  9  Barb.  64, 87. 

ft  Robertson  v.  Bullions,  11  N.  T.  243;  Baptist  Church  v.  Witberell, 
S  Paige.  2H6;  Wyatt  v.  Benson,  4  Abb.  Fr.  182;  23  Barb.  327. 

6  Oram  p.  Prussia  etc.  Soc.  36  N.  Y.  161;  Burrell  «.  Assoc.  Bef. 
Church,  44  Barb.  282. 

7  Worrell  p.  First  Presby.  Church,  23  N.  J.  Eq.  98;  and  see  Dore- 
mns  V.  Dutch  Ref.  Church,  3  Id.  332. 

8  Robertson  p.  Bullions,  11  N.  Y.  243;  WatUns  v.  WUcoz,  4  Hun, 
SaO:  6  Thomp.  *  C.  63.«*. 

•    Lltq^v  Bailey.  87  111.  239. 

10  Sllsby  p.  Barlow.  16  Gray,  329;  and  see  Jefts  p.  York,  10  Cush. 
SSn;:  Weld  p.  May, »  Id.  181. 

11  Petty  p.  Tooker,  21 N.  Y.  267.  But  compare  Sawyer  p.  Baldwin, 
llPlck.  4»2. 

12  Rawer  p.  Clppcrly,  7  Paige,  ttl;  Bapttst  Church  p.  Witherell,  S 
Id.  296.  ' 
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13  Orlm^  f .  ntimon,  IS  Ind.  198;  WatMO  v.  Arerr,  2  BosL.  333; 
Liinu  V.  CaM.  9  iU.  W;  SUfie  v.  Hebrew  Cong.  30  La.  An.  205;  tt  Am. 
H.  ill. 

14  Pellet  v.Tnittaat  etc  9  Kaiufias. 

§  27X.  How^  Inoorporated.— Relif^ious  societies  are 
liiC4»rporat«d  under  {general  statutes  enacted  in  the  differ- 
ent states  autliorizing  their  formation.  ^  The  provisions 
of  tlie  statute  shouid  be  substantially  followed,  and  its 
express  requirements  complied  with;'  but  for  some  pur- 
poses, the  formal  requisites  to  organization  under  tlie 
statute  will  be  presumed,  although  they  do  not  appear 
by  the  certiticates  tiled.*  And  it  is  not  necessarily  fatal 
to  the  validity  of  the  certificate,  as  recorded,  that  it  does 
not  appear  to  have  luid  seals  attached.^  Incorporation  is 
Butttcieutly  proved  by  showing  a  certificate  of  organiza- 
tion, ami  acts  of  user  under  it.^  And  a  mere  association 
of  iiersous  fur  religious  purposes,  and  to  maintain  public 
worship,  formed  under  the  direction  and  advicts  of  minis- 
ters and  elders  of  their  denomination,  were  held  to  con-. 
Btitute  a  religious  society,  competent  as  such  to  talce 
grants  or  donations,  and  to  prosecute  actions  of  tre8])ass.^ 
lleiucorporation  of  a  religious  society  may  be  had  under 
the  Nttw  York  statute,  not  only  after  a  formal  dissolution 
of  the  old  corporation,  but  also  where  it  has  become 
practically  dissolved  by  a  neglect  to  elect  trustees^ 

1  See  Heth.  E.  Cbnrch  r.  .Sherman.  36  WiR.  4m:  Hale  r.  Everett. 
£3  N.  II.  »;  Itf  Am.  U.  tSl;  Ada  St.  M.  K.  Cbiinli. bK  111.  1:{2;  Att.-Uiii.  v. 
Clcivy  Soo.  8  Rich.  Eq.  IM);  Van  Bureu  v.  Ref.  Church.  &  HiuU.  4;>5. 

2  Ferraria  9.  Vasconcelles,  23  III.  456.   See  S  21,  ante, 

3  AU  Saints'  Church  9.  Lovett.  1  Hall.  l»l. 

4  St.  Jacob's  Luth.  Church  v.  Bly,  73  N.  T.  323. 

5  Willard  V.  Meth.  E.  Church.  6ti  111.  55;  and  see  Meth.  E.  Chorcta 
9.  rickett.  1»  N.  Y.  48-J;  Fadduck  0.  Brawn,  b  Hill,  53U. 

it  Christian  Soc.  etc.  r.  Macon)l)er,  5  Met.  155.  Compare  HaniMett 
r.  BcuiK'it.b  Alien.  14U;  M.  E.  Union  Church  r.  Pickett,  !»>'.  Y.4i£2; 
N(>\vark  M.  E.  Church  9.  Chuk.  41  Mich.  73U;  White  0.  Milled  71  K.  V. 
118. 

7    First  Soo.  etc  «.  Brownell,  5  Hun,  464. 

§  272.  Name.—The  name  of  a  religions  society  may 
be  changed  without  thereby  affecting  the  identity  of  the 


425  RELIGIOUS  SOCIETIES.  §  273 

corporation ;  ^  and  it  is  not  necessary  that  all  the  corpo- 
rators sliouhl  be  heard  upon  the  application  for  change  of 
nam«.3  The  fact  that  a  religious  sect  assumes  a  strictly 
sectarian  or  denominational  name,  affords  a  presumption 
that  it  was  formed  for  the  purpose  of  promoting  the 
vital  and  fundamental  doctrines  of  such  sect.*  And 
the  corporate  name  of  the  society  will  be  presumed  to 
be  the  one  in  which  a  mortgage  was  executed  by  the 
trustees.^ 

.  1  Cabin  0.  BIffffer,  8  Mon.  B.  2U :  FIrat  Soc.  etc.  v.  Brownell,  A  Han, 
4ft4;  and  nee  Wardens  etc.  v.  Hall,  22  Conn.  125;  Episcopal  etc.  Soc.  p. 
Episcopal  Ohurcli,  1  Flck.  872.    :»ee  §  31,  ante. 

2  Watklns  v.  Wilcox,  4  Hun,  220 ;  6  Thomp.  A  G.  639;  66  N.  T.  654. 

3  Dublin  Case,  38  N.  H.  459;  Hale  v.  Everett,  53  N.  H.  9;  16  Am.  R. 
82. 

4  KendallTllle  M.  £.  Church  v.  Schulze,  61  Ind.  511. 

§  273.  Membership.  —  Membership  in  a  religious 
society  may  be  acquired  by  stated  attendance  on  divine 
worship  therein,  and  contributing  towards  its  support.  ^ 
And  the  right  of  a  member  to  vote  at  a  corporate  election 
depends  on  his  membership  in  the  particular  society,^ 
and  not  on  his  connection  with  the  denomination  to 
which  the  society  belongs.^  One  who  withdraws  from  a 
religious  society  does  not  continue  a  member  thereof, 
simply  because  he  holds  the  same  religious  faith  and 
tenets  with  the  members  of  that  society.^  But  it  is  not  a 
withdrawal  from  membership  in  the  society  for  members 
thereof  to  meet  for  worship  or  the  transaction  of  church 
business  in  some  other  building  than  the  church  edilice 
of  the  society  .< 

1  People  9.  Tnthill.  31  N.  T.  550;  and  see  S  28,  ante.  None  are 
deemed  parinhloners  In  the  Episcopal  Cburoh.  oxcppt  those  vho  re- 
ceive communion  in  the  parish,  with  the  couseut  of  the  incumbent: 
Groesbodc  v.  Dmuicomb,  4l  How.  Fr.  302. 

5  Watklns  v.  Wilcox.  4  Hun.  220;  6  Thomp.  A  C.  539:  66  N.  Y.  654. 

3  Watklns  v.  Wilcox,  4  Hun,  220;  6  Thomp.  «fc  C.  539;  66  N.  Y.  654. 

4  Den  V.  Bolton,  12  N.  J.  L.  206. 

6  Perry  ».  Tiipper,  74  No.  Car.  722;  Bonldln  r.  Alexander.  15  Wall. 
131.  See,  M  to  reslgniation  of  mombership:  M.irks  r.  Cong.  Daruch 
Aramio,  5  Daly,  8;  People  v.  Farriugton,  22  How.  Pr.  294;  Jones  v. 
Uuy,  6  Me.  448. 
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g  274.  Rights  of  majority.— The  afFain  of  a  reliR- 
loos  society  are  in  general  determined  by  the  will  of  tlie 
majority;  1  and  especially  in  respect  to  temporalities  of 
tbe  society,  tlie  majority  must  govern,  and  tlie  minority 
mnst  submit  or  witiidraw.^  A  majority  may  disclose  of 
tbe  church  property  to  pay  the  debts  of  the  society,  when 
necessary  for  that  purpose;*  and  may  change  the  denom« 
ination  of  the  church,  and  the  mo<l«  of  worship,  as  they 
see  lit.^  Nor  is  tbe  right  of  the  majority  to  tbe  property 
of  the  society  affected  by  a  cliange  of  doctrine  shown  to 
be  a  departure  from  the  lielief  of  tiie  majority  at  the  time 
tbe  proi»erry  was  purchased.*  But  it  was  held  that  the 
charter  of  a  cluircli  will  not  be  so  amended  as  to  involve 
an  alteration  of  its  original  principles,  although  asked 
by  a  majority,  if  the  minority  object.* 

1  Petty  r.  Tooker.  21  N.  Y.  267;  Watklns  r.  Wilcox.  4  Hnn.230;  • 
Thonip.  A  C.  &3!i:  W  N.  Y.  ftM;  Sutter  r.  Trustees  etc.  43  I*a.  St.  603. 

2  Miller  v.  Englteh,  1  Zaii.  S17.    Compare  Trostees  v.  Bly,  73  N.  Y. 

123.  S25). 

3  Egg\e8ton  V.  Doolittle,  S3  Conn.  396. 

4  rarlBli  of  Bt'llimrt  v.  Tookcr.  29  Barb.  256;  Watklns  v.  Wilcox.  4 
Hun.  220;  6  Thouip.  A  C.  639;  66  N.  Y.  654.  The  coiuproiuise  of  a  suit 
by  a  majority  bluds  the  miuorlty:  Ilortoa  v.  Baptlat  Ciiurcb  etc  SI 

Vt.3UM. 

A    Keyset «.  Stanslfcr,  6  Ohio,  363. 

6  flatter  of  Iloliron  etc.  Church,  9  VhlltL  809.  Compare  Sutter  v« 
Trustees  etc.  42  Pa.  St.  603. 

§  275.  Property  rights.— What  property  may  be  ac- 
quired by  religious  societies,  the  mode  of  acquisition,  and 
the  riglit  of  the  society  to  control  and  dispose  of  its  prop- 
erty,  are  matters  regulated  to  a  great  extent  by  the  stat- 
utes of  iucorporation.^  In  general,  the  trustees  of  the 
society  liave  the  possession  and  control  of  the  temporal- 
ities,3  auj  it  is  the  duty  of  the  courts  to  protect  them 
against  every  irregular  and  unlawful  intrusion  made 
against  their  will,  whether  by  the  pastor,  members  of  the 
congregation,  or  by  strangers.^  In  New  York,  either  real 
or  personal  property  may  be  held  in  trust  for  the  use  of 
an  unincorporated  religious  society,  witbout  restriction  as 
to  time,  except  that  upon  the  lawful  incorporation  of  the 
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society  the  title  vests  in  the  corporation.^  The  trust  may 
be  shown  by  parol  as  well  as  by  deed ; '  and  the  same 
rale  governs  as  to  personal  property  held  by  an  incorpo- 
rated religious  society,  for  the  use  of  an  anincorporate^l 
one,  as  if  it  were  held  by  natural  persons.  ^  In  the  ab- 
sence of  any  restraining  statute,  a  religious  society  has 
power  to  mortgage  its  personal  property  to  secure  its 
debts.''  But  it  cannot  sell  and  convey  its  real  property 
without  the  authority  of  some  enabling  statute;  ^  and  an 
unauthorized  conveyance  by  the  society  of  its  real  prop- 
erty cannot  be  held  valid,  although  fully  executed  by 
delivery  of  possession  and  receipt  of  the  purchase-money  .^ 
And  to  constitute  a  sale. of  the  real  property  of  a  religious 
society,  within  the  meaning  of  the  New  York  statute, 
there  must  be  a  valuable  consideration  inuring  to  the 
corporation  as  such.^o  ^  religious  society  may  acquire 
title  to  real  estate  by  adverse  possession,  under  color  of 
title.u  Land  bought  and  paid  for  by  individuals  for  the 
use  of  a  religious  society  intended  to  be  formed,  the  title 
to  which  the  vendor  retains,  is  hekl  in  trust  for  the  society 
'when  incorporated.^  In  ^lassacliusetts,  a  deed  of  land  to 
a  religious  society,  although  unincorporated,  vesta  a  valid 
title  in  the  grantees  as  a  body.^'  The  property  of  an  ex- 
tinct religious  corporation  vests  in  the  former  individual 
members  thereof.  ^*  What  are  known  as  *  glebe  lauds " 
are  the  property  of  the  parish  in  its  aggrt^gate  capacity, 
and  when  sold,  the  proceeds  become  x^arochial  property.  ^^ 

1  See  Worrell «.  First  Presby.  Clmrch,  23  X.  J.  Eq.  ?W;  Cont?.  Beth 
Elohlm  9.  Cent.  Presby.  Clmrch,  10  Abb.  Pr.  N.  S.  484;  Hale  v.  Everett, 
K  N.  U.  9;  16  Am.  R.  tSl;  S  4U.  ante. 

2  Barrel  v.  Asroc.  Ref.  Church.  44  Barb.  282;  Meth.  Epiit.  Church 
V.  FIlkiDB,  4  ThoMin.  A  O.  27»;  Orrman  etc.  Con?,  v.  Pressler,  17  La. 
All.  127;  Ureeiip.Cady,!)  Weud.4U;  People  «.  Uunkel.  U  Johns.  147. 

8    German  etc.  Coug.  v.  Pressler,  17  La.  An.  127. 

4  Chnrrli  of  the  Redemption  r.  Grace  Church,  6  Hun.  166;  68  N.  T. 
570.  Bee  alMo  Dutch  Church  v.  Veeiler,  4  Wend.  494;  Van  Dcnzen  v. 
Presby.  Coiiif.  3  Kcye.s.  .V'H);  4  Abb.  N.  Y.  App.  465;  Aiezauaer  Presby. 
Church  V.  Presby.  Church,  (>4  N.  Y.  m, 

ft    Footc  V.  Br>'aiit,  47  N.  Y.  644. 

6  Church  of  the  Redemption  v.  Grace  Church,  68  N.  T.  670. 

7  Walrath  r.  Campbell,  2S  Mich.  HI.  Compare  .<)outh  Bantist 
Church  V.  Chipp,  18  Bsi-b.  35;  Manning  v,  Moscow- Presby.  Soc  27  icL  68. 
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8  ^rudlsoii  Areniie  etc.  Ctanrch  v.  Bnpttet  Ctanrcb,  11  Abb.  Pr.  K.S. 
13?:  46  N.  Y.  131.  CoinparQ  Church  of  St.  Uartboloniew  v.  Wood. 80 1'.x 
St.  2IU:  Sohier  v.  Trluity  Churcli,  m  Mmk.  1;  Vau  llouteu  v.  Fint  Ref. 
Dutcb  Church.  17  N.  J.  £<i.  I'JB. 

9  Madison  Avenue  etc.  Chorch  «.  Baptist  Church,  9  Jones  A  8. 869: 
73  N.  Y.  Ifit. 

10  Maatson  Avenue  etc.  Chorch  «.  Baptist  Churcb,  11  Abb.  Pr.  S. 
B.  132:  MN  Y.  131. 

1 1  Ref.  Church  «.  Schoolcraft*  68  N.  Y.  134;  ICatter  of  Boman  Cath. 
die  Soc.  4  Laus.  14. 

13  Newmjer's  Appeal*  73  Pa.  dt.  131;  African  U.  £.  Church  v.  Con- 
over.  37  N.  J.  £q.  157. 

13  Hamhlett  v .  Bennett,  0  Allen.  140 :  and  see  Cooper  v.  Trxuten  etc 
K  Barb.  3*22;  Van  Deuzeu  «.  Presby.  Cong.  3  Keyes,  &50;  4  Abb.  N.  Y. 
App.  4<>5.  But  see  BuuOy  9.  Birdsall,  39  uai*b.  31;  Metb.  Soc.  v.  Beu- 
uett,  3d  Coun.  3b3. 

14  Burke  V.  Wall.  39  La.  An.  38. 

15  Mason  v.  Mnnoaster.  9  Wheat.  445,  468;  and  see  Selden  «.  Over- 
Men  etc.  11  Leigh,  137;  llirpin  v.  Loclcet.  G  Call,  113. 

§  276.  Contracts.— In  the  absence  of  evidence  an  to 
the  manner  in  which  a  religions  society  makes  contracts, 
it  will  be  presumed  that  the  trustees  are  empowered  to 
bind  it  by  contract;  ^  but  they  must  act  jointly,  delegate 
their  power,  or  ratify  the  acts  of  one  or  more  of  them.^ 
The  separate  action  of  the  trustees,  though  a  majority  in 
number,  creates  no  corporate  liability .<  But  a  contract 
with  a  board  of  trustees  de  facto^  in  possession,  made  by 
one  having  no  knowledge  of  an  illegality  in  their  election, 
is  binding  on  the  corporation.^  And  a  mortgage  executed 
by  all  the  trustees,  to  secure  a  debt  of  the  society,  is  bind- 
ing on  the  corporation,  without  a  formal  resolution  of  the 
lioard.^  A  church  society  accepting  the  services  of  a  sex- 
ton may  become  liable  to  him  therefor;  ^  but  it  is  other- 
wise if  the  evidence  clearly  shows  that  the  performance 
of  the  duty  was  voluntary,  and  that  it  was  supposed  on 
both  sides  that  his  service  was  something  he  was  sponta- 
neously giving.^  So  church  music  in  smr.ll  country  vil- 
lages or  hamlets  is  usually  gratuitous;  ^  and  to  authorize 
a  recovery  fur  services  as  an  organist,  an  actual  employ- 
ment of  the  plaintiff  by  the  defendant  must  be  shown, 
and  a  promise,  binding  on  the  corporate  body,  to  pay  the 
plaintiff  fur  the  service.* 
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1  9t.  Patrtrlc's  Chtiirh  v.  Gayftlon,  83  HI.  170;  2A  Am.  B.  805.  Com* 
pare  Uaprlst  Cong.  r.  Scannel,  3  Uraiit  Cas.  48;  Constant  o.  St.  Albaui 
Cburcli.  4  I>aiy.  3U5;  M.  £.  Church  o.  Shermaii,  36  Wis.  404. 

2  St.  Patrick's  Church  «.  Oavalon.  83  111.  170:  25  Am.  R.  SM. 

3  Constant  v.  St.  Albans  Church,  4  Daly,  805;  and  see  United 
Brethren  Church  p.  Vandusen,  37  Wis.  54. 

4  Kbauf^b  r.  German  Ref.  Chnrch,  3  Smith,  E.  D.  60.  Compare 
Presby.  Soc.  r.  Smlthers,  12  Ohio  St.  248. 

5  M.inulnff  r.  Moscow  Presby.  Soc.  37  Barb.  62.  See  KendallYllle 
If.  E.  Chun-h  v.  Schulze.  61  Ind.  511. 

6  .St.  Patrick's  Church  r.  Abst.  76  HI.  253. 

7  St.  Jndp's  Church  v.  Denberg.  31  Mich.  287. 

8  See  Van  Bnreu  r.  Ref.  Church,  63  Barb.  495. 

9  Van  Bureu  r.  Ref.  Church,  63  Barb.  495. 

§  277.  Subscriptions.— Voluntary  subscriptions  for 
cliaritalile  or  relig^ious  objects  are  valid  and  binding  in 
law; '  the  implied  undertaking  of  the  promisee,  to  appro- 
priate the  fundi)  subscribed  in  conformity  with  the  terms 
and  objects  of  the  sub.scription,  being  deemed  a  suffi- 
cient consideration,  in  the  absence  of  any  other,  for  the 
promise  of  tlie  subscriber.^  And  where  several  persons, 
Itaving  in  view  the  organization  of  a  religious  society, 
unite  in  subscribing  the  necessary  funds,  the  promise  of 
each  subscriber  is  a  sufficient  consideration  for  those  of 
the  others,^  and  the  money  subscribed  may  be  recovered 
by  the  trustees,  after  incorporation.*  So,  if  a  subscri^v 
tion  is  made  upon  condition  that  a  certain  additional 
amount  shall  be  obtained,  the  labor  and  expense  incurred 
in  obtaining  such  amount  is  a  good  consideration  for  the 
Kubsoriptiou.^  And  if  a  party,  by  the  promise  of  a  sub- 
scription, encourages  a  congregation  to  go  on  and  erect  a 
church  edifice  in  a  specified  locality,  the  congregation 
can  maiutAin  an  action  on  the  promise.^  And  notice 
given  by  one  who  has  made  a  valid  unconditional  sub- 
scription, that  he  revokes  it  and  will  not  pay,  does  not 
operate  to  release  him.''  And  notice  given  by  a  subscrib- 
er to  a  treasurer  to  whom  the  subscription  has  been  paid, 
not  to  pay  it  over,  will  not  protect  the  treasurer  from  a 
recovery  against  him  by  the  society.^  And  in  an  action 
on  a  subscription  it  is  not  competent  for  the  subscriber  to 
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prove  that  be  sii^ned  merely  npon  the  assurance  of  the 
agent  that  he  wanted  his  signature  to  influence  otbeiSi 
anil  that  he  would  never  be  called  upon  to  pay  the  sub- 
scription.* But  a  promise  to  subscribe,  made  to  one  hav- 
ing no  authority  to  act  as  agent  for  the  society  in  solicit- 
ing sulwcriptions,  may  be  retracted  at  any  time  before  it 
has  been  accepted  by  a  vote  of  the  society,  or  by  an  au- 
tliorized  agent. ^<^ 

1  See  Latbrqp  v.  Knapp,  27  Wis.  314 ;  Tmstees  «.  Oarrey,  53  III  401; 
ft  Am.  R.  51;  Williams  CoUei^e  «.  Danforth,  12  Pick.  541;  Cooper  «. 
McCrimmlii.  33  Tex.  383;  7  Am.  R.  388;  Barnes  v.  Ferine,  Vi  N.T.  18. 
Cumpart)  Curry  «.  Rogers,  21  N.  li.  247;  Gait  r.  Swalu,  if  Gratt.  iXii. 

2  M.  E.  Chitrrh  v.  Ganrey,  53  HL  401 ;  6  Am.  R.  51 ;  Ladies'  Colleffl- 
atP  IiiKt.  V.  Freucli.  1«  Gray,  hi6;  North  Ecclesiastical  Soc.  v.  Matsou, 
3K  Coiiit.  v|{;  Korthwesteru  Conference  9.  llyers,  86  Ind.  375;  Caul  *. 
Gilj80U,3Pa.  St.416. 

3  Refurmed  Church  r.  Brown.  4  Abb.  K.  T.  App.  81 ;  24  How.Pr. 
76;  Chrltftlau  College  v.  Handley,  49  Cal.  347. 

4  Christian  CoUeire  r.  Handley,  49  Cal.  847;  WUlard  v.  H.  E. 
Church.  M  111.  K;  Wilson  «.  First  Presby.  Church,  66  Ga.  564. 

5  Kentucky  etc.  Soc. «.  Carter,  73  HI.  247. 

6  Ryerss  v.  Cong,  of  Blossbnrg,  32  Pa.  St.  114. 

7  SneU  v.  M.  E.  Church,  58  m.  290;  Wilson  t.  First  Presby.  Charch» 
86Ga.5&4. 

•   Church  of  the  Redeemer  «.  Crawford,  48  N.  Y.  476. 

9   Blodgett  V.  MerrUl,  30  Yt.  509. 

10   M.  £.  Church  «.  Sherman,  86  Wis.  404. 

§  278.   Eflfects  of  divisionB  and  Becessions.— 

Where  property  has  been  dedicated  by  way  of  trust,  ^to 
the  support  of  a  speciiio  religious  belief,  it  is  the  duty  of 
the  court  to  see  that  the  property  so  dedicated  is  not  di- 
verted from  this  purpose.^  And  in  order  to  ascertain 
which  of  the  divisions  of  the  church  adheres  to  the  faith 
which  the  donor  desired  by  his  gift  to  sustain,  it  will  be 
proper  for  the  court  to  inquire  into  questions  of  religious 
belief  and  practice.^  If  each  of  the  two  divisions  adheres 
to  such  faith,  so  that  the  administration  of  the  property 
by  either  would  be  an  execution  of  the  trust  on  which  it 
was  given,  the  property  should  be  shared  between  them, 
in  proportion  to  their  numbers  at  the  time  of  the  divi* 
sion.«    In  cases  involving  property  acquired  in  any  of  the 
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usual  modes  for  the  general  use  of  a  religions  society, 
and  free  of  any  special  trust  in  favor  of  particular  tenets, 
the  title  to  the  church  property  of  a  divided  congregation 
is  in  that  part  which  is  acting  in  harmony  with  its  own 
laxrs;^  and  the  ecclesiastical  laws,  etc.,  which  were  ao- 
cepted  among  them  before  the  suit  began,  constitute  the 
standard  for  determining  which  party  is  right.'  When 
questions  of  discipline,  or  of  faith,  or  ecclesiastical  law, 
have  been  decided  by  the  highest  church  judicatory  to 
which  the  matter  has  been  carried,  the  civil  courts  must 
accept  such  decisions  as  final,  and  as  binding  on  them,  in 
their  application  to  the  case  in  hand.^ 

1  Watson  «.  Jones,  13  Wall.  679;  M.  E.  Church  v.  Wood,  5  Ohio.  28S; 
Assoc.  Bef.  Cburcli  «.  Theoloff.  Sem.  4  N.  J.  £q.  77;  Sctmorr's  Appeal, 
S7  Pa.  8t.  1S8;  ft  Am.  R.  415;  KInkead  v,  McKee.  9  Bush,  ft35;  Swedes- 
borough  Church  V.  Shivers,  16  N.  J.  En.  HH;  Dublin  Case,  38  N.  H.  459. 
Compare  Trustees  v.  Sturgeon,  9  Pa.  SL  321. 

2  Hale  9.  Everett,  53  N.  H.  9;  16  Am.  R.  83.  See  also  Att.-Oen. «. 
Pearson,  3  Mer.  400;  Att.-Oen.  v.  Clapham,  10  Hare,  540. 

3  Nlccolls  9.  Bugg,  47  III.  47;  and  see  Brooks  t,  Shacklett,  18  Gratt. 
801 ;  Gartin  v,  Penick,  5  Bush,  110;  Nelson  v.  Benson,  69  111.  27. 

4  Roshl's  Appeal,  69  Pa.  St.  463;  Ferrarla  v,  Yasconcelles,  33  HI. 
456;  Lewis  v.  Watson.  4  Bush,  228;  Bouldin  v.  Alexander,  15  Wall.  131; 
Trustees  etc.  v.  Seaford,  1  Dev.  Eq.  453. 

6   McGlnnis  9.  Watson,  41  Pa.  St.  9;  Roshl's  Appeal,  69  Id.  462. 

6  WatMon  «.  Jones,  13  Wall.  679:  and  see  Tenable  o.  Coffman,  3  W. 
Va.  310;  M.  E.  Church  v.  Adams,  4  Qreg.  76:  Newmauo^  Proctor.  10 
Bush.  318;  Harper  v.  Straws,  14  Hon.  B:  48;  HaiTlSou.f.  Hoyle»24  Ohio 
St.  264;  Schmidt  «.  Hess,  60  Mo.  591. 

§  279.  Pews  and  pew-owner.— In  England,  the 
right  to  a  pew  in  a  church  can  only  exist  by  faculty  or  by 
prescription;  1  and  in  an  action  for  disturbance  in  the 
enjoyment  of  it,  the  plaintiff  must  prove  a  prescriptive 
right,  or  a  faculty,  and  should  claim  it  in  his  declaration 
as  appurtenant  to  a  messuage  in  the  parish.^  Every  pa- 
risliioner  has  a  right  to  be  seated,  but  not  to  a  pew;  *  and 
non-parishioners  have  no  right  to  a  pew  or  a  sitting,  ex- 
cept by  prescription.^  The  church  wardens  alone  have 
the  regulation  of  the  pews  in  a  parish  church,'  and  have 
a  discretionary  power  to  appropriate  them  among  the 
parishioners,  and  may  remove  persons  intruding  on  seats 
already  appiopriatecLo   The  door  of  a  pev  hoag  upoa 


§  279  BBUOious  sociETun.  432 

htn|;efi,  And  removable  without  inteiferind:  with  the  sta- 
ple, In  a  chattel,  and  not  part  of  the  freehold.?  Id  this 
tM)untry,  the  owuera  of  pews  in  a  meeting-lioiise  l>elong- 
iuff  to  a  religious  society  hare  only  an  easement  in  the 
freehold.*  It  is  an  exclusiTe  right  to  occupy  a  certain 
part  of  the  meeting-house  for  the  purpose  of  attending; 
upon  public  worship,  and  for  no  other  purpoee."  And  the 
ri;<lit  is  suliordinate  to  the  power  of  the  aggregate  body 
to  remodel  the  building,  or  to  sell  it  as  an  entirety,  on 
d«M;iding  to  remove. ^^  The  sale  of  a  pew  in  a  church  for 
an  unlimitml  perio<l  is  a  sale  of  an  interest  in  real  estate, 
and  must  ha  in  writing  under  the  statute  of  frau<ls;  ^^  but 
a  sale  of  pews  is  held  not  to  be  a  sale  of  real  estate  with- 
in a  statute  re<]uiring  the  sanction  of  the  court  to  a  sale 
of  real  property  uf  a  religious  society. ^^  Trespass  lies  for 
disturbing  the  owner  of  a  pew  in  its  possession;  ^  even 
agaiuHt  the  society  or  person  in  whom  the  title  to  the 
land  and  buihling  is  vested;  ^*  but  not  for  the  mere  break- 
ing and  entry  of  the  editice  in  which  the  pew  is  situated. ^^ 
^Vbere  neither  claimant  tu  a  pew  has  any  legal  title 
thereto,  the  one  in  possession  will  not  be  dLnturbed.^^ 

1  Morgau  0.  CurtU,  3  Mees.  A  R.  389;  an<l  see  GrlfflUi  v.  Matthews. 
ft  Ttmn  Kei>.  *JMf:  HdlhKk  «.  «:ambrutjc«  Uiiivei'slty.  1  Q.  U.  &d3{  1  Gale 
A  D.  100:  »  Dowl.  P.  0. 5(3:  Cliurcli  v.  WuUs.  24  Pa.  BU  24». 

2  Stocks  r.  Booth,  1  Term  Kep.  428;  Mainwaiintf  «.  Giles,  5  Bam. 
A  Adol.  3dm;  and  see  Parke.r  r.  Lea4;h,4  Mooi*o  P.  C.  C.  (N.  8.  i  IKI):  Crisp 
9.  Martin,  Law  It.  '2  Pro.  Je  O.  lit;  Cliurtou  o.  Fremeii,  Law  B.  'i  £q.634. 

S    Iir  re  Cathedral  Church  etc.  8  L.  T.  N.  S.  861. 

4  ■  Byerley  «.  Wiudus.  A  Bam.  A  C.  1 ;  7  Dowl.  A  B.  964. 

5  In  re  Cathedral  Church  etc.  8  L.  T.  N.  S.  861. 

6  Reynolds  v.  Mooktou.  2  Moody  A  B.  384.  Compare  Jones  «, 
ifSlls.  2  Youui;e  A  J.  265. 

7  Maut  V.  Collins,  10  Jur.  390. 

8  Abemethy  v.  Church  of  Puritans,  3  Daly,  1 ;  8t  Paul's  Chnrch  «. 
Ford.  34  Barb.  16;  Sohier  v.  Trinily  Church.  109  Mass.  1;  Purriu  «. 
Grau^er,  33  Vt.  101 ;  Uulon  Moetinir  House  «.  Kowell,  liH  Me.  4U0.  Pews 
are  cousidered jpersonal  property  in  PeDiisylvaula;  Church  ».  Wells, 


WW  is  separate  from  the  fee.  and  may  be  leased  and  held  distinct 
irom  the  lee:  Woodworth  v.  Pa>ne,  74  X,  Y.  lad;  30  Am.  u.  25«. 


^,  9   Daniel  r.  Wood,  1  Pick.  103;  Union  Meeting  House  r.  Rowell.  fi6 
Me.  400;,  Kks&Jjaffit^t  doc  v.  GrauCr  5a  Id.  245;  Whi^}  v.  M.  JL  Oimrob. 


v'T 


1.  ■ 


^1-=' 


^■! 


43$  BBLiGions  BociEnBS.  §~280 

$  "Laxut.  477;  and  see  Oreenway  o.  Hockln,  Law  B.  S  Com.  P.  235;  Hinde 
«•  Cliarlton,  Law  K.  2  Com.  P.  104. 


11  Trustees  v.  Bigelow,  16  Wend.  28;  Ylelle  9.  Osgood,  8  Barb.  130. 

12  Fre  Ugh  v.  Piatt,  5  Coweu,  494. 

13  Shaw  V,  Bcveridge.  3  Ilill.  26;  Stocrks  v.  Booth,  1  Term  Bep»  428; 
'Woodworih  v.  Payoe,  i4  N.  Y.  196;  30  Am.  U.  296. 

14  O'Hear  v.  I>e  Ooesbrlaud,  33  Yt.  593. 

15  Howe  p.  Steveus,  47  V t.  262. 

16  Montgomerr  9.  Johnson,  9  How.  Pr.  233.  Bare  possession  of  a 
pew,  wiihout  title,  justifies  the  occupier  in  defending  the  possession- 
by  force  agaiuHt  the  entry  of  a  person  having  no  title:  Brett «.  Mai* 
larkey,  7  I.  R.  C.  L.  120. 

§  280  Burial-lots.— Provision  for  the  proper,  and  de- 
cent burial  of  the  dead  is  a  public  necessity  and: duty;  ^ 
and  the  legislature  may  lawfully  provide  for  the  compul- 
sory taking  of  land  by  rural  cemetery  corporations.^  And 
a  court  of  equity  may  restrain  invasion  and  quiet  the 
possession  of  grounds  appropriated  by  a  church  organiza^ 
tion  to  purposes  of  a  cemetery.'  The  purchaser  of  a  lot  in 
a  cemetery  for  **  burial  purposes "  does  not  take  any. 
title  to  the  soil.^  The  grant,  though  in  terms  conveying- 
the  fee,  is  an  easement  merely,  which  will  be  protected* 
from  disturbance,  but  the  owner  cannot  prevent  a  sale  of 
the  property.^  Vaults,  monuments,  etc.,  constructed  or^ 
erected  upon  a  lot  in  a  cemetery,  are  the  personal  property 
of  the  holder  of  the  lot,  and  he  may  remove  them  at  his- 
pleasure.  0  And  an  action  may  be  maintained  against  one 
for  taking  up  a  tombstone  in  a  churchyard  or  for  defacing, 
the  inscriptions  thereon,  by  the  party  by  whom  it  was 
erected."'  But  a  dead  body  is  not  the  subject  of  property, 
strictly  speaking,^  and  the  only  action  that  can  be  brought 
for  disinterring  it,  is  trespass  qtiare  vlaitsum,  which  any 
person  in  the  actual  possession  of  the  land  may  maintain, 
against  a  wrong-doer.^  Indignities  offered  to  human  re- 
mains, in  improperly  and  indecently  disinterring  them,  are 
the  ground  of  an  indictment ;io  and  if  any  one  in  taking 
up  a  dead  body  steals  the  shroud  or  other  apparel,  it  will 
be  a  criminal  offense. ^^    But  the  legislature  may  regulattt 

^»>  BOONB  COBP.— 37. 
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the  interment  of  the  dead,  bo  oa  to  prevent  injury  to  the 
health  of  the  community;  ^^  and  au  act  of  the  le^slature 
antliorizini;  the  Tacation  of  a  f^raveyard,  and  the  rpmoral 
of  the  hodiefi  therefrom,  may  ht*.  HUfltaine<l  ra  a  proper  ex- 
ercine  of  the  police  power  of  the  HtateJ*  A  dedicatiou  of 
land  for  a  baryiog-ground  is  valid  M  and  a  truHt  to  build 
and  keep  in  repair  tombn,  vaulrn.  and  burying-gruundn  of 
the  donor  ia  valid,  and  will  be  carried  Into  effect.^^  Tlie 
managers  of  a  cemetery  may  be  compelled  by  mandamus 
to  permit  the  burial  of  persons  entitled  to  sepulture 
therein.  !• 

I  pierce  v.  Swan  Point  Cem^^terf.  10  R.  L  227:  14  Am.  B.  fi67;  Mat- 
ter of  DeansTille  Cemetery  Amioc.  ft  Hun.  482.  Lvery  ueniuii  Uy iiff  In 
KufflanU,  onU  uut  witUia  certain  cccluslaHticai  pruliibltions.  Is  entitled 
toChristatn  burial:  Ror.  v.  Htewnit.  I'J  Ad.  A  K.  773;  4  Per^  it  D.  349. 
But  the  mode  of  burUu  to  of  ecclettiaiiticai  coRulzance :  Hex  v.  Cole* 
ridge.  1  Chit.  AS8:  3  Baru.  A  Add.  iMi6.  No  burlaJ-fee  la  due  at  conunon 
law,  buc  It  may  be  due  by  cuHtoiu  In  any  particular  parish:  Andrews 
V.  Cawtborae,  Willes.  5%. 

S  Matter  of  Deansville  Cemetery  Assoc.  6  Htm.  482:  Edgecnmbe  «• 
Bnrllntftoii.  46  Vt.  218;  Halch  r.  County  l^omui'rs,  l03  Mass,  106;  Lake 
View  V.  Rose  Uill  Cemetery  Co.  70  111.  lul. 

t  Trustees  etc.  v.  Walsh,  A7  TIL  363;  11  Am.  R.  21 ;  Pierce  «.  Swan 
Point  Cemetery,  10  It.  1. 227;  14  Am.  R.  Wu;  and  see  Morelandv.  Rich- 
ardson, 24  lieav.  S3.  lit  Kentucky,  u  cemetery  or  graveyard  cannot  be 
subjected  to  sale  to  pay  for  Improvements  on  streets  adjacent  thereto; 
Louisville  V.  Nevbi,  10  Bush,  My. 

4  Kincald's  Appeal,  66  Pa.  8t.  411 :  6  Am.  B.  877;  and  see  Sohler  «• 

Trinity  Church,  lui)  Mass.  1 :  Burke  v.  Wall.  2!)  La.  An.  9»;  2»  Am.  K.  316; 
Buffalo  City  Cemetery  e.  Buffalo.  46  N.  Y.  fi03;  Partridge  p.  First  etc. 
Church,  da  Md.  631. 

5  Wlndt  e.  German  Ref.  Church,  4  Sand.  Ch.  471;  Ex  parte  Bef. 
Presby.  Church,?  How.  Pr.476;  Richards «.  DiUch  Church,  11  Abb.Pr. 
30;  32  Bai-b.  42.  Compare  RosHeau  r. City  of  Troy,49  How.  Pr.  4V2:  Mat- 
ter of  Brick  Presby.  Ch.  3  Edw.  Cli.  l.'*ft.  A  mortianure  of  a  burlal-lot  Is 
not  void  asatfaiuiit  puwilc  policy :  Lautz  r.  Buckingham,  11  Abb.  Pr.  N. 
8. 64;  4  Lans.  m.    But  com|>are  Thumpsuu  o.  Hickey,  8  Abb.  N.  C.  IM. 

6  Partridge  e.  First  etc.  Church.  39  Md.  631.  Compare  Ashby  «. 
Harris,  Law  R.  3  Com.  P.  A23;  Kuet  v.  Smith,  Law  B.  1  Pjh>.  A  D.  73. 

7  Spooner  v.  Brewster,  2  Car.  A  P.  34;  3Bing.  136;  10  Moore*  494* 
See  Hitchcock  v.  Walter,  6  Dowl.  P.  C.  457;  Sabine  r.  Uarkne8S,4N. 
U.41&. 

8  See  Poster  v.  Do<M,  8  Best  A  Smith,  842;  Pierce  «.  Swan  Point 
Cemetery,  10  R.  1. 227:  I4  Am.  R.  667. 

9  Meagher  V.  Orlscoll,  99  Mass.  281.  See  Brewer  v.  Dew,  14  Mees.  A 
W.  62.'i. 

10   Foster  ».  Dodd,  8  Best  A  Smith,  842;  Beg.  v.  Sharpe,  7  Cox  G.  0. 

II  Rex  p.  Lynn,  2  Term  Rep.  733;  Haynes'  Case,  12  Co.  113. 
12   Lake  View  v.  Rose  Hill  Cemetery  Co.  70  lU.  19L 
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13  Klncald's  Appeal,  66  Pa.  St.  411 ;  ft  Am.  B.  377. 

14  Ilauter  v.  Trustees  etc.  6  Hill,  407;  Hiillman  «.  Honcomp.  5  Ohio 
St.  W. 

15  Floyd  r.  Lloyd,  2  Sim.  N.  8. 255;  Swasey  v.  American  etc.  57  Me. 
fiS7.    Compare  Uoare  p.  Ostforne.  Law  K.  1  £q.  583. 

16  Cemetery  Assoc,  v.  Commonw.  81  Pa.  St.  235;  22  Am.  B.  743. 

§  281.  Trustees  and  other  officers.— The  rules,  or 
even  a  Wfil-establisbed  usage,  of  a  religious  society,  gov- 
eniiug  the  election  of  trustees  and  other  officers,  must  be 
substantially  followed^  in  order  to  give  validity  to  the 
election.  1  But  an  election  of  trustees  is  good,  notwith- 
standing non-comiiliance  with  the  requirements  of  the 
statute  in  respect  to  notice,  provided  the  election  was 
fairly  conducted,  and  all  in  fact  had  notice.^  The  trus- 
tees of  a  religious  society  are  its  managing  agents,  and 
may  act  for  it  as  fully  as  the  directors  or  agents  of  other 
corporate  bodies.^  Tliey  are  presumably  authorized  to 
engage  services  in  taking  care  of  the  church  building 
and  grounds;'^  and  they  miiy  sue  to  recover  possession 
of  the  church  building,  although  it  is  occupied  by  a  ma- 
jority of  the  corporators.^  They  have  power  to  regulate 
and  order  the  renting  of  pews,«  and  to  act  in  the  preser 
vation  of  order  and  the  removal  of  disturbers  from  meet- 
ings of  the  church."  But  in  order  to  bind  the  corporate 
body,  the  trustees  must  meet  as  a  board,  so  that  they 
may  bear  each  other's  views,  deliberate,  and  decide.' 
"Where  the  trustees,  acting  in  good  faith  and  with  reason- 
able prudence,  make  expenditures  and  disbursements 
for  the  erection  of  a  bouse  of  worship,  they  should  be  al- 
lowed therefor,  although  such  expenditures  exceed  the 
amount  of  the  trust.^  If  trustees  are  required  to  be 
members  of  the  society,  and  withdraw  therefrom  after 
election,  they  thereby  cease  to  be  trustees.i^*  But  if 
trustees  are  not  required  to  be  communing  members,  the 
exclusion  of  a  person  from  communing  membership, 
though  it  be  rightful,  does  not  disqualify  him  from  hold- 
ing office  as  tru8tee.il  A  treasurer  of  a  religious  society 
is  not  justiiied  in  giving  negotiable  instruments  bindinif 


g  2n  BELIOIOUS  80CZSTU8.  436 

the  society,  without  being  aathorized  so  to  do  by  a  special 
TOle.^  A  member  of  a  congregational  church,  elected  its 
treanurer,  who  invests  the  funds  of  the  church  in  liis  in- 
dividual name,  holds  them  as  a  trustee  for  the  church. 
and  as  such  is  subject  to  the  jurisdiction  of  a  court  of 
equity,  u  In  general,  the  regularly  constituted  officers  of 
a  church  society,  acting  in  good  faith,  will  be  protected 
by  law.  ^4  In  England,  church  wardens  aud  overseers  are 
not  a  complete  body  corporate,  but  are  only  empowered 
to  accept,  take,  aud  hold  iu  the  nUture  of  a  body  corpo- 
rate.'<  Church  wardens  are,  however,  a  corporation  for 
the  purpose  of  the  custody  of  the  ornaments  of  the 
church ;  ^^  and  they  have  a  right  of  access  to  the  church 
at  proper  seasons,  but  are  not  entitled  to  the  custody  of 
the  keys  of  the  church.^?  If  oue  church  v.  arden  orders 
r(*pairs  to  the  church,  without  the  knowledge  of  the  otiier 
church  wardens,  he  is  liable  Individ ually.^  If  there  is 
more  than  one  church  warden,  they  must  join  as  co- 
plaintiffs,  iu  order  to  maintain  a  suit.^ 

1  First  African  etc.  Ctanrrh  v.  HlUery,  61  Cal.  155;  McIlTidn  v. 
Christ  Cliarcii,  8  Pbiia.  5UT:  McLson  v.  Bcuson,  ftl  III.  27;  Biiller  «. 
Esclibacli,  4a  Md.  1;  auU  see  People  v.  FaiTiiigtou,  22  How.  Pr.  2d4. 

2  People  o.  Peck.  1 1  Wend.  6M;  and  see  People  v.  Bonkel,  9  Johns. 
147;  People  «.  Moore,  13  111.  132. 

S  flatter  of  St.  Ann's  Church,  23  How.  Pr.  285;  14  Abb.  Pr.  424; 
Kullnski  e.  Datubiowski,  23  Wis.  109;  ante,  §  '^270. 

4  St.  Patrick's  etc.  Church  v.  Gavalon,  82  IU.  170;  25  Am.  R.  905. 

5  First  M.  £.  Church  r.  Fllklns,  3  Thomp.  A  C.  279;  aud  see  Beach 
V.  Allen,  7  lluu.  441;  Yourhees  9.  Pi-esby.  Church,  17  Barb.  103;  Matter 
of  8econ«l  Baptuit  Soc.  20  How.  Pr.  324.  Compare. North  Baptist 
Chuivh  e.  Parker.  SO  Barb.  171;  Morgan  p.  Uose,  22  N.  J.  £q.  583. 

6  Solomon  0.  Con^.  B*nal  Jeshnruu,  49  How.  Pr.  263.  See  S  279, 
onto. 

7  Beckett  v.  Lawrence,  7  Abb.  Pr.  N.  S.  403;  McLain  «.  Matlock,  7 
Ind.52.j;  Wall  v.  Lee,  34  N.  V.  141. 

8  Constant  v.  Rector  etc.  4  Daly,  305;  and  see  S  276.  anU, 

9  Bradbury  v.  Blrchmore,  117  Mass.  569.  Compare  Devoss  v.  Orsy. 
22  Oliio  St.  15;^;  Winship  v.  Smith, 01  Me.  118;  Kloop  v.  Moore,  0  &an.  27. 

10  Baptist  Church  v.  Noc,  12  How.  Pr.  497;  Connltt  v.  Bef.  Protes- 
tant etc.  Church,  4  Lans.  33U,  357.  Compare  Doremus  v.  Butch  Bef. 
Church.  2  Green  Ch.  332. 

11  Bouldin  V.  Alexander,  15  Wall.  131. 

12  Packard  v.  Unlversallst  Soc.  10  Met.  427. 

13  Weld  9.  May,  9  Cush  181;  and  see  Bruunenmeyer  9.  Bubre,  32 
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14  Lncas  v.  Case,  9  Bush,  297;  aiid  see  Commonw.  v.  I>(mgberty,  107 

111188.243. 

15  Smltli  V.  Adkiiis,  8  Mees.  &  W.  236. 

16  Llddell  v.  Itcal,  14  Moore  P.  G.  G.  1 ;  and  see  Jackson  v,  Adams,  2 
Blug.  N.  C.  40J;  2  Scott.  5»». 

17  Rltchings  V.  Cordlugley,  Law  R.  3  Ex.  113. 

18  Northwalte  v.  Bennett,  2  Car.  &  M.  316;  and  see  Brook  v.  Quest, 
3  Blng.  481. 

19  Fry  «.  Treasure,  2  Moore  P.  G.  G.  (N.  S.)  539. 

§  282.  Pastor  or  prieat.— In  England,  the  parson  as 
Bucli  has  a  freehold  estate  in  the  glebe,  the  tithes,  and 
other  dues  of  the  parish.^  But  in  this  country,  the  prop- 
erty of  the  church,  its  revenues,  its  glebe,  its  parsonage, 
if  it  have  any,  its  church  edifice,  and  tlie  like,  belong  to  the 
corporation ;  ^  and  tlio  clergyman  has  no  rights  or  estate 
in  any  of  them,  other  than  such  as  are  conferred  by  ex- 
press contract,'  except,  perhaps,  the  control  and  posses- 
sion of  the  clmrch  edifice,  or  the  right,  in  the  nature  of 
an  easement,  to  enter  therein  on  all  occasions  set  apart 
in  the  parish  for  divine  service.*  The  congregation,  in 
the  manner  indicated  by  the  law  of  the  land,  and  in  the 
case  of  Episcopal  churches  by  their  vestry ,5  call  a  clergy* 
man  to  exercise  his  functions  in  their  parish,  and  fix  his 
compensation ;  <^  and  an  injunction  will  lie,  at  the  suit  of 
the  trustees  of  a  religious  society,  to  restrain  a  clergyman 
not  chosen  according  to  the  usages  of  such  society  from 
using  its  building  for  the  purpose  of  conducting  religious 
Beryices.T  Hut  the  trustees  may  be  compelled  by  manda" 
mus  to  admit  a  minister  of  the  Methodist  Episcopal 
clmrch  appointed  by  the  bishop.^  A  contract  to  pay  an 
annual  salary  to  the  pastor  of  a  church,  so  long  as  he 
should  continue  to  officiate  as  such  pastor,  can  only  be 
dissolved  by  mutual  consent.^  If  the  salary  of  a  minis- 
ter  is  not  paid,  he  may  recover  by  action  against  the  cor- 
poration; ^^  and  in  'rder  to  support  the  action,  he  need 
not  show  that  the  trustees  have  acted  as  a  corporation  in 
ongagiDg  his  services.^^  A  call  to  a  minister  from  a  Pres- 
byterian congregation,  in  the  words  prescribed  by  the 
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discipline  of  the  charoh,  signed  by  tliree  elders  and  a 
trustee,  is  regarded  as  the  act  of  the  congregation,  and 
binds  it  to  pay  the  minister's  salary.^ 

1  8eA  nnlwerv.  Bu1wer,3  Rani.  A  Adol.  470;  Marlborongh  «.  St. 
Jobn.5DcGcxft  S.  174;  Ex  parte  Qam^^ton.  Law  K.  1  Ch.  DIt.  477; 
Uiimii  r.  Dhrliton, 6  Best  A  Siuitli,  itM;  Uiclilairi  v.  Cordingley,  19  L 
T.  N.  8.  2H;  Harrison  «.  Forbes,  «  Jur.  N.  S.  ISdfl;  Town  of  Pawlet  v. 
Cfairk.  9  Craucb.  'Jri. 

2  Sec  People  v.  Pulton.  11  N.  T.  94:  Wyatt  v.  Benson.  23  Barb.  £7; 
4  Abb.  Pr.  182;  Sobler  r.  Trinity  Churcli.  1U9  Mass.  1;  S  275,  ante. 

5  Youngs  r.  Ransom,  31  Barb,  49. 
4   Lynd  V.  Mcnzies,  33  N.  J.  L.  162. 

6  Youngs  V.  ttansom,  31  Barb.  49;  Vestry  etc.  t.  Mathews,  4  DeiaaB. 
Eq.  A78. 

6  Hee  Oerman  Ref.  etc.  Church  v.  Bu^che,  5  Sand.  666;  Grldley  r. 
Clark,  3  Pick.  4uU:  Bisbee  v.  £vaiiH,  4  Me.  37A:  Johnsou  r.  TriultV 
Church,  11  Allen,  123;  Smith  9.  Nelson,  Id  Vt.  511;  Petty  v.  Tooker.  'il 
N.  Y.  267. 

7  First  Cong.  Church  «.  Stewart,  43  111.  81.  But  compare  Lutheran 
Church  V.  Grlntgau,  34  Wis.  328. 

8  People  V.  Steele,  2  Barb.  397. 

9  First  Religious  Soc.  «.  Stone,  7  Johns.  112.  See  also  Sheldon  t. 
Cong.  Parish.  24  Pick.  281. 

10  Ebaugh  v.  Oerman  Bef.  Chiu%h,  3  Smith,  £.  D.  60;  Landers  v. 
Frank  St.  Church,  15  Han,  840;  Myers  v.  Baptist  Society.  38  Vt.  614; 
Thompson  V.  Catholic  Cong.  soc.  5  Pick.  46'j;  .Jones  v.  Mt.  Zinu  Cong. 
30  La.  All.  (part  1)711.  A  levy  made  on  the  church  comniuuiou  8er> 
vice,  to  satisfy  a  judgment  obtained  by  a  pastor  against  the  tiustees 
for  his  salary,  was  held  to  be  iu valid:  Lord  v.  ilardie,  82  No.  Car.  241; 
83  Am.  B.  683. 

11  Bliller  p.  Baptist  Church,  1  Ear.  (DeL)  251.  See  Vanvlieden  v. 
Welles,  6  Johns.  85. 

12  Paddock  v.  Brown,  6  Hill,  530. 

§  283.  Expulsion  of  menxbera.— Formerly,  in  £ng* 
land,  the  excommunication  of  a  church  member  was 
attended  with  serious  temporal  inconveniences  and  civil 
disabilities.^  But  in  this  age,  and  especially  iu  tlils 
country,  excommunication  is  a  measure  of  ri'ligious  cen- 
sure only,  and  is  incapable  of  impairing  or  affecting  a 
man's  civil  rights.^  And  a  member  of  a  religious  society 
owning  property  in  common,  who  has  been  wrongfully 
expelled  therefrom,^  may  sue  in  a  court  of  equity  to  com- 
pel an  accounting  and  payment  to  him  of  his  sbare  of  the 
assets. 4  And  the  civil  courts  may  inquire  whether  the 
expulsion  of  a  member  was  the  act  of  the  church,  or  of 
persons  who  were  not  the  church,  and  who,  consequently! 
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had  DO  autliority  to  excommunicate  by  any  proceed- 

1  See  3  Blackst.  Com.  101;  Barnabas  v.  Trannter,  1  Yin.  Abr.  3M. 

2  Stern  ».  CongfregatiOTi  etc.  2  Daly.  415;  Fitzgerald  v.  Bobinson* 
112  BIa.ss.  371 ;  bouldin  r.  Alexander,  15  Wall.  131. 

3  See  Lemlz  v.  Harmony  Sue.  3  WalL  Jr.  87. 

4  Nat'btrieb  v.  Harmony  Settlement,  3  Wall.  Jr.  66. 

5  BouIiUn  p.  Alexander,  15  Wall.  131;  and  see  Grosvenor  v.  United 
Boc.  etc.  1 18  Mass.  78. 

§  234.  Judicial  control  and  review.— Civil  courts 
will  interfere  with  churches  or  religious  societies  when 
rights  of  property  or  civil  rights  are  involved,^  and  will 
give  relief  to  the  parties  aggrieved.^  But  in  all  other 
cases,  the  spiritual  court  is  the  exclusive  judge  of  its  own 
jurisdiction  ;B  and  if  its  decisions  are  not  found  to  contra- 
vene public  policy  or  the  general  law  of  the  state,  they 
should  be  accorded  the  full  force  and  effect  which  the 
constitution,  rules,  and  course  of  discipline  of  the  relig- 
ious body  involved  ascribe  to  them.^  If  a  member  is 
convicted  of  a  moral  delinquency,  and  is  expelled  by  a 
decree  of  tlie  legally  constituted  church  judicatory ,fi  the 
courts  have  no  control  in  the  matter,  and  a  mandamus 
will  not  lie  to  reinstate  the  expelled  member.^  But  if  he 
has  been  wrongfully  deprived  of  the  right  to  exercise  an 
office  or  franchise,  or  to  hold  or  enjoy  rights  of  property, 
he  is  entitled  to  his  remedy  against  the  persons  guilty  of 
the  wrong.7 

1  Grimes  v.  Harmon,  35  Ind.  198;  Chase  v.  Cheney,  58  Dl.  509;  11 
Am.  K.  95;  Batteniou  v.  Thompson,  8  Phlla.  251. 

2  Watson  v.  Avery.  2  Bush,  333 ;  and  see  §  283,  €mte. 

8  Shannon  a.  Frost.  3  Mon.  B.  258;  German  Bef.  Church  v.  Seibert» 
t  Pa.  St.  21U ;  Chase  v.  Cheney.  58  111.  509;  11  Am.  B.  95. 

4  Harrison  v.  Hoyle,  24  Ohio  St4254 ;  and  see  S  278,  ante. 

5  See  S  283.  an^e. 

6  State  r.  Hebrew  Cong.  30  La.  An.  205:  33  Am.  R.  217;  People  «• 
German  etc.  Church.  3  Laus.  434;  .53  N.  T.  103. 

7  People  V.  German  etc.  Church,  53  N.  T.  103;  and  see  S  283,  ante. 
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299.  Rosulatlon  of  streets,  ete. 

294.  Local  Improvejnents. 

295.  Contracts  for  local  improvements. 

296.  Power  to  ffraiit  licenses,  etc. 

297.  Abatement  of  nuisance. 
296.  Regulation  of  markets. 
299.  rowers  an  to  taxation. 
SOO.  Liabilities  of,  in  goncraU 
301.  Liability  for  acts  uf  officers  or  agents. 

902.  Construction  and  repair  of  sewers. 

903.  Repair  of  streets. 

304.  Injuries  from  defective  sidewalks. 

305.  Liability  as  affected  by  notice. 

306.  Excavations  and  obstructions. 

307.  Damages  by  fire. 

308.  Injuries  by  mob. 
909.  Officers— election  or  appointment  of. 

3 10.  Powers  and  duties  of  officers. 

31 1 .  Liabilities  of  officers. 

312.  Compensation  of  officers  and  agents* 

313.  Remedies  by  and  against. 

314.  Nature  of  counties. 

315.  Property  of  counties. 
916.  Powers  of  county  board. 

317.  Contracts  of  counties. 

318.  County  bonds. 

319.  Liability  of  county  for  wrongs. 

320.  Allowance  of  county  claims. 

321.  Suits  i^fainst  county. 
922.  Nature  and  power  of  school  districts. 
323.  Powers  of  school  board. 
924.  Liability  of  school  officer. 


4il  MUNICIPAL   CORPORATIONS.  §  285 

§  285.  Legislative  control  over.— Municipal  corpo- 
ratiooM  are  createtl  by  tlie  legislature,  either  by  special 
cbarter  or  under  general  act»  of  incorporation:  *  and  it  ia 
a  general  rule,  that  the  legislature  ban  Hupreme  x>ower 
over  tliem,  unless  constitutionally  restrained.'^  Tlie  laws 
which  establisli  and  regulate  such  corporations  may  be 
repealed  or  altered  at  the  will  of  the  legislature,^  except 
so  far  as  the  repeal  or  change  may  affect  the  rights  of  third 
persons  acquired  under  them.*  The  legislature  has  un- 
doubted power  to  prescribe  and  to  enlarge,  from  time  to 
time,  the  territorial  limits  of  municipal  corporations;  6  so 
it  has  power  t<»  provide  as  to  the  mode  and  extent  of  tax- 
ation for  their  support,  and  how  their  debts  shall  be  paid ;  ^ 
and  it  may  validate  and  confirm  acts  and  contracts  of  the 
corporation  which  would  otherwise  be  invalid;'  and  may 
appropriate  the  moneys  of  the  corporation  in  payment  of 
claims,  ascertained  by  it  to  be  equitably  due  to  individ- 
uals, though  such  claims  cannot  be  judicially  enforced.* 
So  the  legislature  may  authorize  a  railway  company  to 
occupy  the  streets  in  a  city,  without  the  consent  of  the 
city ;  ^  so  it  has  power  to  create  a  police  district  or  a  board 
of  |K)lice  commissioners  in  or  for  a  city;  i*>  so  it  may  em- 
power a  city  council  to  determine  what  i)roperty  is  bene- 
tited  by  a  local  improvement,  and  should  therefore  be 
assessed  towards  its  cost;  ^^  so  it  may  confer  on  the  mu- 
nicipal authorities  a  power  which  they  may  exercise  or 
not,  to  make  engagements  for  or  in  aid  of  works  of  publio 
use  or  benetit;^''^  so  it  has  full  power  to  abolish  the  olliceg 
In  a  city  which  were  not  constitutionally  created.^*  And 
in  general,  as  it  respects  the  powers  and  rights  possessed 
by  a  municipal  corporation,  in  its  public  character  as  the 
agent  of  the  state,  the  control  of  the  legislature  is  com- 
plete; w  but  it  is  otherwise  in  respect  to  powers  and  rights 
conferred  upon  the  corporation  in  its  private  character  as 
agent  of  the  corporators. ^^  Among  the  latter  is  the  right 
to  acciuire,  hold,  and  dispose  of  property,  to  sue  and  be 
•ued«  etc.,i<^  as  to  which  the  legislature  has  no  right  to 
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eontrol  the  action  of  the  corporation  by  compulsory  legis- 
lation.^7  And  the  leKialatore  cannot  authorize  a  monici- 
pttl  corporation  to  issue  its  obligations  in  aid  of  a  work 
for  private  use  or  benefit.^ 

I  8«e  TlArnjr  v.  Dodge,  9  Minn.  171 :  YtrRlnU  City  r.  lUnlng  Co.  S 
Her.  M;  City  of  8t.  Louu  r.  »^bleldB,  <i2  Uo.  247;  Thomas  v.  Asbland,  13 
OUlo  St.  124;  McPhenoQ  r.  Fonter.  43  Iowa,  48;  22  Am.  R.  215. 

1  I'hllaflelphla  v.  Fox.  64  Pa.  St.  169;  Qroff  v.  Mayor  etc.  44  Md.  67; 
MartUi  r.  Dlx,  52  Miss.  53;  Baraes  v.  District  of  Columbia,  91  U.  S.  54a; 
l*ye  V.  Pateraon.  45  Tex.  312;  and  see  S  7.  ante* 

I  Police  Jury  v.  Sbrereport,  5  La.  An.  661;  New  Orleuis  e.  Hoyle* 
13  id.  746. 

4  Lansing  v.  County  Treararer,  1  DOl.  522;  Rader  r.  Road  District, 
W  N.  J.  L.  273:  Coniinisslonere  v.  Armstrong,  45  N.  Y.  234;  6  Am.  B.  70; 
BroughtOQ  V.  Penaacola,  93  U.  S.  266;  Olney  r.  Ilaruey,  50  111.  453. 

6  MrCaUie  r.  Chattanoo^ia,  3  Head,  817;  Martin  r.  Dlx,  52  Miss.  53; 
St.  Louis  r.  Allen.  13  Mo.4UU;  Wade  v.  itichmuml.  18  Gratt.  5<«:  Gib- 
oney  e.  Cape  Oiranlean  County.  68  Mo.  141;  Stilx  r.  Indianapolis,  S5 
Ind.  515;  Stoner  r.  Floumoy,  2SLa.  An.  8S(i. 

6  Yancev.  Little  Rock.  30  Ark.  435.  See  aUo  Love  v.  Schenck,  12 
Ired.  904;  Giitzweller  r.  People,  14  111.  142;  Riclimond  v.  Blclunond  etc. 
B.  R.  Co.  21  Uratt.  604. 

7  State  r.  Town  of  Guttenberg.  38  N.  J.  L.  419;  Brown  v.  Mayor  etc 
63  M.  T.  239;  Biiwell  v.  Jeffersonvflle.  24  How.  287;  Achl^on  v.  Butober, 
I  Kau.  104;  Bridgeport  v.  Bailroail  Co.  15  Conn.  475;  Wiuu  r.  Macon.  21 
Oa.275. 

8  Crelithton  r.  San  Francisco,  42  Cal.  446;  Town  of  Guildford  v. 
Supervisors  etc.  13  N.  Y.  143;  New  Orleans  r.  Clark,  »5  U.  S.  644. 

9  Clinton  V.  Railroad  Co.  24  Iowa.  455:  Darlington  r.  Mayor  etc  31 
N.  Y.  164;  Jersey  City  r.  Jersey  City  etc.  R.  U.  Co.  20  N.  J.  Eq.  360. 

10  People  r.  Draper,  15  N.  t.  532;  Baltimore  v.  Board  of  Police.  IS 
Md.  376;  Pollre  Coiiiiti'i*s  r.  Louisville.  3  Busli,597;  State  v.Covlugtou. 
S9  Ohio  St.  102;  GuJley  r.  Guicliard.  27  La.  Au.  396. 

1 1  Carpenter  v.  St.  Paul,  23  Minn.  232.  Compare  Baltimore  r.  HoTOf 
S6  Md.  1«J4;  Jolmsou  v.  Milwaukee, 40  Wis.  315. 

12  Att.-Gen.  v.  Ean  Claire,  37  Wis.  460;  Muscatine  r.  Railroad  Co.  I 
Dill.  536:  btate  v.  Linn  County,  44  Mo.  504;  Gllman  v.  Sheboygan.  2 
Black.  510.  Compare  Hanson  r.  Vernon.  27  Iowa.  28;  People  r.  Mayor 
etc.  51  111.  17;  Carter  V  Bridge  Proprietors,  104  Mass.  236;  PiiUadelphia 
V.  Field.  58  Pa. :  t.  320. 

1 J   State  r.  Hundhausen,  26  Wis.  432;  Kendall  r.  Canton,  53  Miss.  528. 

14  See  Ballev  v.  Mayor  etc.  3  Hill.  531 ;  Park  Commissioners  r.  De- 
troit. 28  Mich.  228:  Richmond  r.  Long.  17  Gratt.  375;  New  Orleana  etc 
B.  R.  Co.  r.  New  Orleans,  26  La.  An.  478. 

15  Small «.  Danville,  51  Me.  359;  Oliver  «.  Worcester,  102  Mass.  489; 
Gas  Co.  r.  San  Francisco,  9  Cal.  453;  People  v.  Hurlbnrt.24  Mich.  44; 
Jones  V.  New  Haven,  .^4  Conn.  I:  Commissioners  v.  Dttckett,20  Md. 
468.    But  compare  Darlington  v.  Mayor  etc.  31  N.  Y.  164. 

16  New  Orleans  etc.  R.  B.  Co.  r.  New  Orleans,  26  La.  An.  478;  Ton* 
chard  v.  Touchard,  5  Cal.  306. 

17  Park  Comm'rs  r.  Detroit,  28  Micb.  228. 

18  People  V.  Batchellor,  53  N.  Y.  128:  Welsmer  v.  Village  of  Douglaa, 
M  Id.  91  s  Att.-Geu.  v.  Eau  Claire,  37  Wis.  400. 
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§  286.  Charter  or  act  of  iiicorporation.->A  ma* 
nicipal  corporation  is  absolutely  created  by  the  act  of 
incorporatiou  itself,  and  acceptance  of  the  act  by  the 
I)eopIe  is  not  necessary.  ^  A  charter  of  a  city  may,  how- 
ever, be  granted,  subject  to  the  condition  that  the  people 
of  the  [)]ace  affected  give  consent.'^  A  legislative  grant 
of  authority  to  a  city  by  its  generally  received  though 
not  its  corporate  name  was  held  to  be  good.^  A  consti- 
tutional power  to  create  ''corporations  for  municipal 
purposes,"  means  municipalities  or  subdivisions  of  the 
state  erected  for  the  exercise  of  some  of  the  functions  of 
government,  local  or  general.^  A  change  in  the  charter 
of  a  municipal  corporation,  or  the  substitution  of  a  new 
cliarter  in  place  of  the  old,  will  not  be  deemed  to  affect 
the  identity  of  the  corporation,  or  to  relieve  it  from  its 
previous  liabilities,  unless  It  be  otherwise  expressly  so 
declared.^  Nor  is  its  identity  destroyed,  or  its  right  to 
hold  property  devised  to  it  affected,  by  a  change  of  its 
name,  an  enlargement  of  its  area,  or  increase  of  the  num- 
ber of  its  corporators.^  Where  part  of  the  territory  and 
inhabitants  of  a  town  is  created  a  new  town  by  the  legis- 
lature, the  new  corporation  takes  none  of  the  property  of 
the  original  town,  except  as  expressly  provided  in  the  act 
of  separation.'^  And  a  town  not  incorporated  has  no 
right  to  avail  itself  of  privileges  conferred  by  statute, 
npon  incorporated  towns  only.^ 

1  Berlin  p.  Gorham,  84  N.  R.  266;  Oorbam  v.  Springfield,  21  Me.  68; 
Blessing  v.  Galveston,  42  Tex.  641 ;  and  see  S  24.  ante, 

2  Stone  v.  Charlestown,  114  Mass.  214;  City  of  Paterson  r.  Society 
etc.  4  ZalK  385;  Mayor  etc.  r.  Finney,  64  Ga.  317;  Mills  r.  Williams,  11 
Ired.  &■». 

I   Pittsburg  V.  Craft,  1  Plttsb.  Rep.  188. 

4  State  V.  Lefflngwell,  64  Mo.  458;  and  see  Hamilton  County  v. 
MlRbeKs,  7  Ohio  8t.  fufi;  St.  Louis  v.  Shield,  62  Mo.  247.  That  the  term 
"municipal  corpuratlons,"  used  in  any  statute,  will  be  taken  in  the 
strict  constitutional  sense,  as  not  including  towns:  see  Eaton  v.  Man- 
ftowoi?  County,  44  Wis.  48J).  That  the  word  •*  town,"  in  a  constitution- 
al inhlbkcion  of  special  laws  regulating  the  internal  affairs  of  towns 
and  couiitles,  hicl udes  cities :  see  State  r.  Parsons,  40  N.  J.  L.  1.  Com- 
pare Whitull  V.  Gloucester,  40  id.  302. 

6  Brontrhton  r.  Pensacola,  93  U.  Fi.  266:  and  see  Bader  v.  Boad  Dls* 
tdct,  3tf  N.  «l.  L.  273;  State  v.  Mayor  etc.  24  Ala.  701. 
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f  Oinfd  •.  PhOadelpUa,  7  Wan.  1. 

7  inndham  r.  Pomand,  4  Ifass.  IM;  ChreeiiTlDe  v.  Haaon,  CS  N.  B. 
iU;  Nortb  YarmouUi  r.  SkUllngs,  45  He.  133. 

•  Jgf  Manning  ».  Farrar,  46  Mo.  37g. 

g  287.  Po^Rrers  in  generaL^Municlpal  eorporationfl 
can  exercise  no  powers  except  those  expressly  granted, 
or  such  as  are  necessarily  implied  from  the  express 
grant.^  And  they  have  no  right  to  appropriate  their 
revennes  to  obtain  an  increase  of  power  by  the  employ* 
meut  of  persons  to  appear  before  the  legislature.^  So,  as 
a  general  mle,  if  the  mode  in  which  a  power  is  t<o  be  ex- 
ercised on  any  given  subject  is  prescribed  in  the  charter, 
that  mode  must  be  followed.*  The  legislative  powers  of 
a  municipal  corporation  cannot  be  vicariously  exercised,^ 
or  delegated  to  others.*  If  the  corporation  exceeds  its 
powers,  even  by  acts  done  in  the  form  of  legislation,  the 
courts  of  law  may  reverse  or  set  aside  such  unautliorized 
legislation;*  but  it  is  otherwise,  as  it  respects  legislative 
acts  or  the  exercise  of  discretionary  powers,  within  the 
authority  of  the  corporation.?  The  latter,  however  un- 
wise or  impolitic,  are  beyond  the  control  of  the  courts.* 
Powers  clearly  conferred  are  not  to  be  defeated  or  im- 
paired by  astringent  construction  of  the  charter;*  and 
especially  is  this  so  in  respect  to  powers  conferred  for  the 
preservation  of  the  public  health.  ^^  Special  laws  con- 
ferring particular  rights  upon  municipal  corporations  are 
not  repealed  by  subsequent  statutes,  general  in  their 
character,  unless  the  provisions  of  the  two  are  clearly 
inconsistent.^^  A  later  law,  expressly  conferring  a  pow- 
er, prevails  over  a  prior  act  refusing  the  power,  i*  P*ro- 
visions  in  the  charter  inconsistent  with  amendments  to 
the  constitution  subsequently  adopted  are  void.^* 

1  Johnston  v.  LouLsvlUe,  II  BiiRh,  537;  Wallace  r>.  Jose,  29  Cal.  180; 
Leavenworth  v.  Norton,  1  Kan.  432;  Alley  «.  Inhabitants  etc.  53  Me. 
446:  Booth  r.  Town  of  Woodbury,  32  Conn.  118;  WelUi  v.  WUmington, 
68  No.  Car.  24;  Alton  v.  MtUB,  Ins  Co.  82  111.  45. 

2  Henderson  v.  Covington,  14  Bnsh,  312.  And  compare  WeatbroAk 
V.  Deeriug,  63  Me.  2;il ;  Mhiot  r.  West  Roxbury.  1 12  Mass.  1. 

_  S    Zottman  v.  San  JPranclsco,  20  CaL  96:  First  Presby.  Church  v. 
7ori;  Wayne,  36  lud.  338. 
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4  ICftttbetrs  v.  Alexandria,  68  Mo.  lift. 

A  Oakland  v.  Carpentler.  I«  Cal.  940;  Smith  r.  MorM,  2  Id.  534:  Lan* 
eoRtein  r.  Fond  Da  Lac,  2B  Wis.  836:  Scufield  v.  City  of  l^nslngr,  17 
Mich.  437;  St.  Louis  v.  Clemens,  43  Mo.  SStf;  Buggies  r.  Collier,  43  id. 
15S« 

6  Bond  V.  Mayor  etc.  19  N.  J.  £q.  376. 

7  Bond  V.  Mayor  etc.  19  N.  J.  Eq.  376.  And  compare  Mots  p.  De> 
trolt,  18  Mich.  49ft;  Mayor  etc.  r.  Britton,  13  Abb.  Pr.3tf7,  note;  21  Huw. 
Pr.2ftL 

8  Bond  r.  Mayor  etc.  19  N.  J.  Eq.  376. 

9  Kyle  r.  Malin,  8  Ind.  34 ;  and  see  Memphis  v.  Brown,  II  Law  Reg,^ 
(N.  8.)  O;  6  West.  Jur.  49ft. 

10  Gregory  v.  New  York,  40  N.  T.  273. 

11  See  Louisville  v.  Rean.  18  Mon.  B.  9;  Bond  «.  H1<^tand,  20  La. 
An.  139;  State  v.  Morrlstown.  33  N.  J.  L.  87:  Hauklns  v.  Mayor  etc.  64 
M.  T.  18.  Compare  Burchard  r.  State,  2  Oreg.  78;  Jersey  City  r.  Jer- 
sey City  etc.  B.  B.  Co.  20  N.  J.  Eq.  360;  Ottowa  v.  County  of  La  Saile, 
12IIL839.  •«•        . 

13  St.  Louis  V.  Life  Assoc.  S3  Mo.  466;  and  see  Brackett  v.  People, 
73I1L893. 

13  Trustees  etc  r.  Taylor,  30  N.  J.  Eq.  618. 

§  288.  Powers  as  to  property.— A  municipal  ror- 
poration  may  at  common  law,  unless  restrained  by  charter 
or  some  statute,  purchase  and  hold  all  such  real  estate  as 
may  be  necessary  to  the  proper  exercise  of  any  power 
specifically  conferred,  or  essential  to  those  purposen^of 
municipal  f^ovemment  for  which  it  was  created.^  And  a 
grant  of  land  for  a  specific  purpose,  as  for  a  school,  is  not 
forfeited  by  the  use  of  a  portion  of  the  land,  not  needed 
for  the  school,  for  other  purposes.^  A  municipal  corpora- 
tion cannot,  however,  as  a  general  rule,  purchase  and  hold 
real  estate  beyond  its  territorial  limits,  unless  the  power 
to  do  so  is  conferred  by  the  legislature.'  Bequests  and 
devises  directly  to  tbe  corporation  for  its  general  pur- 
poseSj^  or  in  trust  for  particular  objects  within  tbe  scope 
of  its  corporate  duties,^  are  good,  in  the  absence  of  disab- 
ling or  restraining  statutes.o  So  a  municipal  corporation 
may  alienate  its  property,  real  and  personal,  of  a  private 
nature,  when  not  restrained  by  charter  or  statute;  ^  but  it 
is  otherwise,  as  it  respects  property  held  by  the  corpora* 
tion  in  general  or  special  trust.*  Thus,  the  authorities  oi 
a  municipal  corporation  hold  the  title  to  streets,  pubilo 

BOONB  CORP.— 88. 
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■quareSf  commonR,  etc.,  in  trast  for  the  public  nse«  and 
cannot  dispose  of  them,  e^tcept  in  the  execution  of  that 
trust.*  A  power  to  erect,  repair,  and  ref^ilate  wharves  in 
a  city  does  not  enable  the  city  to  sell  its  wharf  property, 
whether  acquired  by  dedication  or  condemnation;  ^^  or 
even  to  make  a  lease  of  such  property  to  private  individ- 
uals for  a  flxed  period  not  determinable  at  the  will  of  the 
city.^^  The  power  to  expend  money  for  public  purposes 
In  municipal  corporations  is  vested  in  the  legislative  and 
not  in  the  executive  authorities  ;U  hence,  the  city  councils, 
and  not  the  heads  of  departments,  are  empowered  to  au- 
thorize public  expenditures.^'  And  the  judgment  of  the 
local  government  of  such  a  corporation  may,  in  general, 
be  safely  taken  an  prima  facie  evidence  as  to  whether  the 
object  proposed  is  a  legitimate  *•  corporate  purpose.**^* 
The  object  for  which  a  tax  is  imposed  by  the  corporate 
authorities  need  not  necessarily  be  within  the  corporate 
limits  to  make  it  a  corporate  purpose;  ^  if  it  be  a  matter 
of  vital  importance  to  the  permanent  interests  of  the  cor- 
poration, although  situated  beyond  the  limits  thereof,  it 
Is  «ufficient.^0  It  would  be  a  city  purpose  to  purchase  a 
supply  of  water  outside  of  the  city,  and  convey  it  into  the 
city,  and  for  such  a  purpose  a  city  debt  could  becreated.^^ 
So,  lands  for  a  park  for  the  health  and  comfort  of  the  in- 
habitants of  a  city  could  be  purchased  outside  of  the  city 
limits.  ^8  Money  required  by  statute  to  be  advanced  from 
the  city  treasury  for  preliminary  expenses  of  an  extension 
of  streets,  is  for  a  "  municipal  purpose." i®  .  A  provision 
In  a  village  charter,  that  no  "expenditure  shall  be  made 
or  incurred  until  the  money  or  tax  for  that  specific  object 
shall  have  been  voted  or  levied,"  should  not  be  restricted 
to  current  expenses;  but  it  extends  to  the  case  of  a  pur- 
chase by  the  village  of  a  lot  for  cemetery  purposes.^ 

1  Ketchnm  r.  City  of  Buffalo.  14  N.  Y,  396;  Peterson  p.  Mayor  etc 
71  Id.  44»;  Valge  v.  Helnbnrg,  40  Vt.  81 ;  and  see  Richardson  v.  Boston. 
24  How.  188;  DeWitt  v.  San  Fi*auclsco,  2  tal.  289. 

2  Castleton  v.  Lan^don,  19  Vt.  210. 

8  Blley  r.  Rorhpftter.  0  N.  T.  64;  Chambers  v.  St.  Louis,  29  Ifo.  MS; 
Concord  v.  Boacawen,  17  N.  n.  465. 
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4  Cbambers  v.  St.  Lonis,  29  Mo.  643;  State  v.  Atkinson.  24  Vt.  448; 
French  r.Quiucy,  3  Allen,  9;  Worcesterv.Eaton^lSMass.  371;  C<^ges- 
hall  V.  Pulton,  7  Johns.  Ch.  292. 

A  Olrard  r.  Philadelphia,  7  WalL  1, 14;  Holland  v.  San  Francisco,  7 
Cal.  361 :  Perin  v.  Carey,24  Uow.4<)5;  Mayor  etc.  e.  Elliott,  3  Kawle.  170; 
Wubb  V.  Meal.  5  Alltu,  575;  buigent  v.  Cornish,  54  N.  U. 

6  See  Inhabitants  etc.  v.  Cole,  3  Pick.  232;  Town  of  Hamden  v. 
Bice,  24  Conn.  350.   See  US  52. 53,  ante. 

7  Newark  v,  Elliott.  A  Ohio  St.  113:  Knox  County  v.  McComb,  19 
Ohio  St.  820:  ToucbarU  v.  Tuuchard,  A  Cal.  306;  New  Orleans  etc.  U.  It. 
Co.  V.  New  Orleans.  2H  La.  An.  478;  Beach  r.  Hayues,  12  Vt.  15;  and  tme 
Crook  r.  Corp.  of  Seaf ord.  Law  B.  10  £q.  678. 

8  Ransom  v,  Boal,  2i)  Iowa,  68;  Auinista  r.  Perkins,  3  Mon.  B.  4tT; 
Philadelphia  v.  Railroad  Co.  AS  Pa.  St.  2A3;  Supervisors  v.  Patterson, 
M  111.  Ill;  People  v.  City  of  Albany,  4  Hun,  675. 

9  Oiltner  v.  Trustees  etc.  7  Mon.  B.  680 ;  Commonw.  v.  Bush,  14  Pa* 
St.  186:  Reynolds  v.  Stark  County.  5  Ohio,  204;  Mllhau  v.  Siiarp,  15 
Barb.  193;  27  N.  T.  611;  Ransom  r.  Boal,  29  Iowa,  68.  See  Chcsliii-e  v. 
Adams  etc.  Beservoir  Co.  119  Mass.  3d6«  Brooklyn  Park  Conuu'rsv. 
Armstronff.  3  Laus.  429;  45  N.  Y.  234. 

10  lU.  etc.  R.  B.  Co.  V.  St.  Louis,  2  DilL  70. 

11  ni.  etc.  B.  R.  Co.  V.  St.  Louis,  2  Dill.  70. 

12  Philadelphia  r.  Flanlgen.  47  Pa.  St.  21.  Compare  Laueustein  v. 
Fond  du  Lac.  28  Wia.  336;  State  v.  Haben,  23  id.  660. 

15  Philadelphia  e.  Fiani^'en,  47  Pa.  St.  21. 
14   McCallie  e.  Mayor  etc.  3  Head,  317. 

1ft   McCallie  v.  Mayor  etc.  3  Head,  317. 

16  McCallie  v.  Mayor  etc.  3  Head,  317;  People  «.  Kelly,  ft  Abb.  N.  .C. 
J83;  76N.Y.475. 

17  People  r.  Kelly,  5  Abb.  N.  C.  383,447;  76  N.  T.  475;  and  see  Meyer 
•.  Mnscatlue.  i  Wall.  384, 391. 

18  People  V.  Kelly.  5  Abb.  N.  C.  383;  76  N.  T.  475.  Compare  Cham- 
bers V.  5t.  Louis,  29  Mo.  642;  Biley  v.  Rochester. 9  N.  Y.  64;  Oevricke  v. 
Pittsburg,  7  Am.  Law  Reg.  72A. 

19  Sinton  r.  Ashbury,  41  Cal.  52S. 
SO  Latham  e.  Richards,  12  Hun,  360. 

§  289.  Contracts  by  and  with.— A  municipal  cor« 
poration,  unless  in  some  way  restrained  by  charter,  1ms 
the  same  (general  powers  with  other  corporations  to  make 
contracts  in  furtherance  of  the  corporate  objects. ^  In  the 
ordinary  course  of  its  government,  it  may  make  prwmis- 
Bory  notes,  bonds,  guaranties,  and  all  other  agreements 
necessary  for  the  proper  financial  management  of  its  af- 
fairs.^  Under  a  general  authority  to  make  contracts 
necessary  for  its  welfare,  it  may  contract  for  roads  and 
bridges;'  for  water- works ;^  for  the  grading  of  streets ;& 
for  the  repair  of  engine-houses;  >  or  for  the  erection  of  a 
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"breakwater"  for  the  protection  of  the  city  streets 
againiit  the  waters  of  an  adjoining  lakeJ  If  the  mode  of 
contracting  is  prescribed,  that  mode  most  be  pursued;' 
but  if  no  mode  is  prescribed,  valid  contracts  within  the 
compass  of  the  corporate  powers  may  be  made,  just  as 
natural  persons  may  make  like  contracts.^  The  contract 
need  not  be  under  seal,  or  in  writing,  unless  expressly 
so  required.  ^<^  But  where  a  statute,  such  as  the  statute 
of  frauds,  requires  a  writing  **  signed  **  by  the  parties,  an 
ordinance,  resolution,  or  vote  accepting  a  proposal  is  not 
a  compliance  therewith,  since  it  is  not  a  signature.^^  A 
municipal  corporation  has  no  power  to  make  a  contract, 
tbt»  effect  of  which  would  be  to  limit  or  embarrass  its  leg- 
islative powers  and  duties.^  And  its  officers  or  agents 
cannot  bind  it  by  a  contract  made  in  violation  of  law,is  or 
beyond  the  scope  of  its  corporate  powers,  ^^  although  the 
corporate  seal  is  attached  thereto.^  And  persons  deal- 
ing with  the  corporation  must  ascertain  at  their  peril 
that  the  officers  or  agents  representing  it  are  acting  with- 
in their  powers. ^^  The  incidental  or  implied  power  of 
municipal  corporations  to  borrow  money  has  been  de- 
nied;^* and  it  was  held,  that  a  note  given  by  such  cor- 
jKiratiou,  for  an  unauthorized  loan,  is  incapable  of  being 
enforced,  although  the  money  borrowed  has  been  ex- 
pended for  municipal  purposes.^'  The  power  to  borrow 
money  may,  of  course,  be  conferred  in  express  lan- 
guage; ^^  and  a  power  to  borrow  money  for  any  public 
purpose,  whenever  in  the  opinion  of  the  city  council  it 
shall  be  expedient  to  exercise  it,  is  valid.^  And  in  gen- 
eral, as  it  respects  contracts  made  by  municipal  corpora- 
tions in  the  exercise  of  powers  intrusted  to  them  in  their 
municipal  character,  exclusively  for  public  iiurposes,  the 
courts  have  no  power  to  review  or  control  their  acts,  un- 
less they  transcend  the  limits  of  their  delegated  powers.^ 

1  Douglas  9.  Virginia  City.  5  Nev.  U7;  Goodrich  r.  Detroit,  12 
Mich.  27i>;  Albrlgiit  v.  Town  CuuucU.  9  Kich.  3iK);  Wllllamsport  v. 
Cuumiouw.  b4  Fa.  St.  i61;  liaieiuau  v.  Mayor  «lc.  3  Hurl.  Jk  N.  3£i. 

3  Galena  v.  Common  w.  44  111.  423;  Memphis  r.  liruwu,  b  West.  Jur. 
495;  UcFliei-HuU  v.  I'uoier.  U  Iowa.  4d;  'H  Am.  R.  215. 
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•  Boyalton  v.  Turnp.  Co.  14  Yt.  811. 

4  Borne  r.  Cabot,  28  Ga.  60;  and  see  Wells  v.  Aflante,  43  id.  VTs 
Hall  r.  Houghton,  8  Mich.  457;  HcKnight  v.  New  Orleans,  24  La.  An. 
412. 

5  StnrteyaBt  9.  City  of  Alton,  3  McLean,  M. 

6  Bobinson  v.  St.  Louis,  28  Mo.  488. 

7  Miller  v.  Milwaukee,  14  Wis.  642.  A  municipal  corporation  nsf 
offer  rewards  for  the  detection  of  offenders:  Borough  of  York  v. 
Forscht,  23  Pa.  St.  891.  And  may  legally  indemnify  an  officer,  acting 
In  good  faith,  for  a  loss  incurred  in  the  discharge  of  his  official  duty: 
State  V.  Hammoutou,  38  N.  J.  L.  430;  20  Am.  B.  404;  Gregory  r.  Bridge- 
port, 41  Conn.  76;  19  Am.  B.  485. 

8  Trustees  etc.  v.  Cherry,  8  Ohio  St.  564;  Terre  Haute  v.  Lake,  43 
Iiid.  480;  Bladen  v.  Philadelphia,'  tiO  Pa.  St.  4«l:  Baltimore  v.  Beyuolds, 
ao  Md.  1 ;  Pimental  v.  San  Francisco,  21  Cal.  351. 

9  Burrill  v,  Boston,  2  Cliff.  590;  City  of  Selma  v.  Mullen,  46  Ala.  411. 
And  see  ludianola  v.  Jones,  29  Iowa,  282;  Booth  v.  Shreveport,  29  La. 
An.  681 ;  §44.  ante, 

10  Selma  v.  Mullen,  46  Ala.  411 ;  Alton  v.  Mulledy,  21  111.  76;  Wade  v. 
Kewbern,  77  No.  Car.  4li0. 

11  Wade  V.  Newbem,  77  No.  Car.  460.  Compare  People  v.  Ran  Fran- 
cisco. 27  Cal.  655;  Argus  Co.  e.  Mayor  etc.  7  Lans.  264;  55  N.  Y.  4!>5; 
Cotumuuw.  V.  Marshall,  60  Pa.  Ht.  328;  Moore  v.  Mayor  etc.  4  Hun, 
645. 

12  New  York  etc.  B.  B.  Co.  v.  Mayor  etc.  1  Hilt.  562;  Louisville  City 
B.  B.  Co.  V.  Louisville,  8  Bush,  415;  Jackson  r.  Bowman,  3^)  Miss.  671; 
Thomas  v.  Richmond,  12  Wall.  349;  Ooazler  r.  Corp.  of  Georgetown,  6 
Wheat.  503;  Gale  o.  Kalamaaoo,  23  Mich.  344. 

13  Fox  r.  New  Orleans,  12  La.  An.  164;  and  see  Chicago  r.  Bmnpff, 
46111.90.  .^  K  . 

14  Perry  v.  Superior  City,  23  Wis.  64;  Norton  v.  Mansfield.  16  Mass. 
18;  FtOHt  r.  Belmont,  6  Alien,  162. 

15  Leavenworth  v.  Bankin.  2  Kan.  357;  Wallace  v.  San  Jos4, 29  C!aL 
180;  Braiiham  v.  San  .los6, 24  id.  585;  Marsh  r.  Fulton  County,  10  WnlU 
f76:  State  v.  Kirkley,  29  Md.  85.  Compare  Brown  r.  Mayor  etc.  63  N. 
T.  239. 

16  City  Conncfl  v.  Plank  Boad  Co.  31  Ala.  76;  Murphy  v.  Louisville, 
9  Bush,  m:  McDonald  v.  Mayor  etc.  68  N.  Y.  iSi;  Ualtlmorc  v.  Esrli- 
bach,  IH  Md.  276;  Scbunim  r.  Seymour,  24  N.  J.Eu.  143;  BauL-^ay  p. 
Western  District  Council,  4  Up.  Can.  Q.  B.  374. 

17  Hackettstown  v.  Swackhamor.  37  N.  J.  L.  191 ;  and  nee  Beaman  v. 
Board  of  Police,  42  Miss.  2:i8;  Polit'e  Jury  v.  Brltton,  15  Wall.  5«}. 
That  thoy  have  implied  j>ower  to  borrow  money  for  objocts  «'X|)n*ssly 
authortzod  l)y  charter,  for  the  execution  of  which  money  would  lie 
aneces-x^uTmeans:  see  Mills  r.  Gloasoa.  II  Wis.  47u;  Stratton  v.  Al- 
len. 16  N. ./.  £q.  229;  Ketchum  v.  City  of  Buffalo,  14  N.  V.  356. 

18  Hackettstown  v.  Swackhamer,  37  N.  J.  L.  191.  Compare  City  v, 
LamHOH,i)  Wall.  477. 

19  Oilman  v.  Sheboygan,  2  Black.  610. 

20  Bo{?ers  v.  Burlington,  3  Wall.  654;  Lamed  v.  Burlington,  4  Id. 
TtHi  Kelnboth  r.Plttoburg,  41  Pa.  St.  278;  Galena  v.  Corwith,  48  lU. 
428. 

21  Blttenhouse  r.  Mayor  etc.  26  Md.  336:  and  see  De  Voss  v.  Rich* 
■loiMl,  18  Oratt.  838i  Bond  v.  Mayor  etc.  19  N.  J.  £q.  876}  tf  286,  anU.  ' 
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g  290.  iMtie  of  negotiable  paper  by.— A  power 
ezpresslj  conferred  upon  a  municipal  corporation  "to 
borrow  money  "  includes  the  power  to  issue  its  nejs^otiable 
bonds,^  or  other  securities,  to  the  lender  ;3  but  it  does  not 
include  the  power  to  issue  paper  for  circulation,  in  the 
similitude  of  bank-notes,  in  contravention  of  the  statute 
law  and  public  policy  of  the  state.'  And  municipal  cor- 
porations have  not  implied  power  to  issue  notes,  bills,  or 
other  securities  of  a  commercial  character  which  will  be 
free  from  equitable  defenses  in  the  hands  of  innocent 
purchasers  for  value;  *  nor  have  the  officers  of  such  cor- 
porations implied  power  to  issue  ordinary  municipal  war- 
rants or  orders  which  shall  be  free  from  equities  in  the 
bands  of  holders.^  In  this  respect,  such  warrants  are 
different  from  authorized  negotiable  bonds  or  securities 
issued  by  municipal  corporations.^ 

1  Mayor  etc.  v.  Inman,  57  Oa.  370 :  Milner  v.  Pensacola,  2  Wood,  632; 
Tlcksburgv.  Lombard,  51  BCLss.  Ill;  and  see  Gomm'rs  etc.  v.  Atlantic 
etc  B.  B.  Co.  77  No.  Car.  289;  Tucker  r.  Kaleigh.  75  id.  267. 

5  Beinboth  v.  Pittsburg,  41  Pa.  St.278;  Seybert  v.  Plttsbui^.  1  Wall. 
172;  Bogers  v.  Burlington,  3  id.  654;  Galena  v.  Corwith.  48  111.  423. 

3  Tbomas  v.  Blohmond,  12  Wall.  349 ;  Dlvely  r.  Cedar  Falls,  21  Iowa. 
165;  Evaus  v.  Eicbmoud,  Chase  Dec.  551. 

4  Mayor  v.  Ray,  19  Wall.  468;  Willlamsport  v.  Commonw.  84  Pa.  St 
487;  Hackettstowu  v.  Swackhamer.  37  N.  J.  L.  191;  Chlsholni  v.  City  of 
Montgomery,  2  Wood,  584.  Compwe  Ketchum  v.  City  of  Buffalo,  14 
K.  Y.156;  Bank  of  Rome  v.  ViHage  of  Rome,  IS  i<l.  38;  Goodman  v. 
Comm'rs,  11  Minn.  31 ;  Clarke  r.  School  District,  3  R.  1. 199;  Clai'k  v.  Des 
Moines,  19  Iowa,  199.  A  city  has  not  power  to  execute  a  guaranty  of  a 
promissory  note,  as  incidental  to  a  power  conferred  by  charter  to  sell 
negotiable  puper,  and  such  a  guaranty  Is  void,  even  in  the  hands  of  an 
innocent  assignee  for  value:  Carter  v.  Dubuque.  35  Iowa,  416. 

9  Inhabitants  etc.  r.  Weir,  9  Ind.224;  Smith  v.  Cheshire,  13  Gray,318; 
People  V.  County,  11  Cal.  17U;  People  v.  Gray,  23  id.  125;  Emery  v.  M»> 
riavilIc.5(jMe.  315;  Comm'rs  v.  Keller,  6  Kan.  510;  O'Donuell  r.  City> 
2  Brewst.  481;  7  Phlla.  234;  Miller  v.  Thompson,  3  Man.  &  G.  576. 

6  School  District  v.  Lombard,  2  Dill.  493.  See  Danielly  v.  Cabanlss. 
52  Ga.  211;  Deming  e.  Houlton,  64  Me.  254;  McPherson  r.  Foster, « 
Iowa,  48. 

§  291.  SubscriptionB  in  aid  of  public  'vo'orks.— 
Municipal  corporations  cannot,  unless  expressly  author- 
ized by  their  charters  or  other  legislative  acts,  subscribe 
towards  or  pledge  the  corporate  credit  in  aid  of  publio 
works.i    But  it  is  a  well-settled  principle  that,  unless  re* 
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strained  by  the  organic  law,  it  is  competent  for  the  legis- 
lature to  confer  such  authority  upon  municipal  bodies,^ 
and  enable  them  to  issue  their  bonds  in  aid  of  publio 
works,  and  to  impose  a  tax  for  the  payment  of  such  bonds.* 
But  the  legislature  has  not  power  to  authorize  municipal 
bodies  to  bond  themselves  in  aid  of  enterprises  not  char- 
tered for  some  public  use.^  The  true  test  in  such  cases 
is,  whether  the  purpose  to  be  effected  is  public  or  pri- 
vate:' if  the  former,  a  mandatory  statute  is  valid;  if  the 
latter,  vuid.^  Railroads  are  clearly  a  public  use,  in  aid  of 
which  the  municipal  body  benefited  may  be  authorized 
by  the  legislature  t-o  lend  its  credit  or  issue  bonds  ;7  and 
the  constitutionality  of  municipal  railway-aid  bonds  is 
fully  sustained  by  the  courts.'  Public  parks  are  likewise 
a  public  use;^  and  authority  to  municipalities  to  issue 
bonds  in  aid  of  works  of  internal  improvement  was  held 
to  include  mills,  regulated  as  to  their  management  by  a 
general  statute.  ^^  But  the  power  of  municipal  taxation 
cannot  be  employed  in  aid  of  private  manufacturing  com- 
panies.u  To  the  extent  that  the  legislature  can  constitu- 
tionally authorize  municipal  bonds,  bonds  which  have 
been  issued  without  sufficient  statutory  authority  in  their 
origin  may  be  cured  or  sustained  on  the  principle  of  rati- 
fication by  subsequent  legislation. ^^  go  a  condition  or 
prohibition  that  a  subscription  shall  not  be  made  unless 
the  consent  of  a  majority  of  the  legal  voters  of  the  corpo- 
ration consent,  is  satisfied  by  an  affirmative  vote  of  a  ma- 
jority of  those  who  vote  at  the  election. J*  A  majority  of 
the  legal  voters,  voiting  at  an  election,  is  sufficient  to  au- 
thorize a  subscription,  although  those  voting  on  both  sides 
were  together  but  a  minority  of  all  the  legal  voters  of  the 
corporation.  1^  If  the  power  to  issue  bonds  in  aid  of  a 
public  enterprise  does  not  exist,  such  bonds  are  void,  even 
in  the  hands  of  a  bona  fide  holder  for  value.^^  And  au- 
thority to  a  municipal  corporation  to  subscribe  for  stock 
in  railroads,  and  to  issue  bonds  in  payment,  does  not  in- 
clude authority  to  contribute  to  a  railroad  by  indorsing 
its  bonds.19 
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I  CblsholiDV.Ctlrof  ]Iontiroiiiei7j2Wood.S84;  BaUrood  Gomimij 
9.  MKfOT  etc.  a  Ark.  800;  Aurora  e.  West.  22  Ind.  »8. 

5  Slmrpless  v.  Mayor  etc.  21  Pa.  st.  147;  Leavenworth  etc.  R.  B.  Co. 
V.  Comin'ni.  18  Kan.  Kid;  Pine  Grove  Township  v.  Talcott,  53  Ho.  Uti&i 
X>avldM>u  r.  Bauuey  Co.  18  Miuu.  482;  Harcouit  v.  Good, 39  Tex.  455. 

f  MUner  r.  Pensacola,  2  Wood,  632;  Township  of  Pine  Grove  v. 
Talcott,  Itf  Wall.  (W;  Queensbnry  v.  Culver,  Id.  83:  People  v.  White,  54 
Barb.  *S22.  As  opposed  to  the  power:  see  icailroad  Co.  v.  Sparta,  77  III. 
M5;  Hanson  v.  venion,  27  Iowa,  28:  People  v.  Township  Board,  2Q 
Mich.  4S2;  Bogan  v.  Watertown,  SO  Wis.  26»;  People  v.  Uayor  etc.  51 
SI.  17. 

4  Allen  V.  Jay,  00  Me.  124;  Bissell  v.  Kankakee,  64  111.  249;  Lowell  v. 
Boston  ,111  Mass.  454 ;  Clevehmd  Bank  v.  City  of  lola,  9  Kan.  68B ;  Lewis 
•.  Comui'rs,  12  id.  186. 

ft   Dunkirk  etc.  R.  B.  Co.  r.  Batchellor,  53  N.  Y.  128. 

6  Dunkirk  etc.  B.  B.  Co.  r.  Batchellor,  53  N.  T.  128. 

7  Lawson  v.  Railway  Co.  SO  Wis.  5f)7;  Perry  «.  Keene,  56  N.  H.  514; 
Mitchell  r.  Burlington,  4  Wall.  27U;  People  e.  Henshaw.  61  Barb.  409; 
Strickland  v.  Railroad  Co.  21  Mh».  200;  Ohio  v.  Comui^,  14  Ohio  St. 
560;  King  v.  Wilson,  1  DUl.  655. 

•  People  9.  Mitchell,  35  N.  T.  551 ;  Leavenworth  County  c.  Miller,  7 
Kmi.  47»;  Oolpcke  v.  Dubuque,  1  Wall.  175;  Bntx  r.  Muscatine,  s»  WalL 
671;  Township  of  Pine  Grove  v.  Talcott.  1»  Id.  666;  County  of  Cass  «. 
Johnston,  «J5  U.  &».  S60.  But  see  People  v.  Salem,  20  Mich.  452;  4  Am. 
U.400. 

9   People  r.  Brlslin,  W  III.  433. 
10    Township  of  Burlington  «.  Beasley,  94  U.  S.  310. 

II  Commercial  Bank  v.  City  of  lola,  2  DUl.  353;  Allen  v.  Jay.  60  Me. 
124;  and  see  Wcismcr  r.  VilUi^o  of  Douclas,  64  N.  Y.9I;  Att.-6en.  v. 
£au  Claire,  37  Wis.  4U0;  Loan  Assoc,  v.  Topeka,  20  Wall.  655. 

VI  Putnam  0.  New  Albany, 4  Biss.  365;  Beloit  v.  Morn^n.  7  WalL  619; 
Kuapp  V.  Grant,  27  Wis.  147;  State  r.  Florida  etc.  K.  R.  Co.  15  Fla.  6S)0. 

13  county  of  Cass  r.  Johnston,  95  U.  S.  360.  But  see  eo»<ra.*  Harsh- 
man  e.  Bates  Co.  iri  id.  56.9. 

14  St.  Joseph  Township  v.  Rogers,  16  Wall.  644. 

15  Clay  V.  Nicholas  County  Court.  4  Bush,  154 ;  Harshman  r.  Batea 
County,  3  Dill.  150;  Police  .Jury  v.  Britton»  15  Wall,  sm;  Wilson  v, 
Shrevcport,  2f)  La.  An.  673;  Ochich  v.  Pittsburg,  1  Pittsb.  Bep.  622; 
William.Hon  v.  Keokuk,  44  Iowa,  88. 

16  Blake  v.  Mayor  etc.  53  Ga.  172. 

§  292.  Ordinances.— It  is  competent  for  the  legisla- 
ture  to  delegate  to  a  municipal  corporation  the  power  to 
enact  ordinances  for  tlie  government  of  the  place ;  ^-'and  if 
the  organic  law  containH  nothing  restricting  the  exercise 
of  the  power  to  any  particular  part  of  the  municipal 
body,  it  may  be  conferred  upon  any  department  thereof, 
as  may  appear  to  be  most  just  and  expedient  in  the  judg- 
ment of  the  legislature.^  A  special  grant  of  power  to 
legislate  by  ordinance  on  enumerated  subjects  connected. 
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with  municipal  afTairs  \h  conBtnied  as  in  addition  to  the 
power  of  making  by-laws,  which  is  incidental  to  the  crea- 
tion of  a  corporation.'  A  power  to  pass  ordinances  and 
appoint  officers  to  enforce  them  includes  all  i^cessary 
power  to  make  such  ordinances  effectual;  ^  hence,  muni- 
cipal corporations  have  implied  power  to  impose  reasona- 
ble and  proper  lines  upon  those  who  violate  their  onli- 
uances.^  But  where  the  charter  or  act  of  incorporation 
preHcribes  the  mode  of  enforcinjc  ordinances,  that  mode 
must  be  followed.*  City  ordinances,  duly  enacted,  are 
binding  upon  all  tlie  inhabitants  of  the  city,'  and  operate 
throughout  the  actual  boundaries  of  the  city,  even  after 
they  are  enlarged.^  An  ordinance  must  be  intelligible ;d 
and  to  be  good,  it  must  be  reasonable,^^  and  not  oppres- 
sive, ^i  nor  be  in  restraint  of  trade,!^  or  in  contravention 
of  common  right.^'  And  a  grant  of  power  to  pass  ordi- 
nances 'is  imderntood  to  be  subject  to  the  implied  limita- 
tion that  they  shall  not  be  contrary  to  the  general  laws  of 
the  state.  ^"^  If  part  of  an  ordinance  is  void,  another 
essential  and  connected  part  of  the  same  is  also  void. ^^ 
Onlinances  have  been  held  void  for  want  of  publication 
in  the  manner  prescribed  by  the  charter;  ^^  and  an  ordi- 
nance not  published  in  a  newspaiier  properly  appointed 
by  a  municipal  corporation  to  be  its  official  puper,  was 
held  to  be  void.^^  An  ordinance  imposing  a  forfeit uro, 
fine,  or  imprisonment,  without  giving  the  pnrty  an  oppor- 
tunity to  be  heard  on  re.isonabia  notice  before  the  pi^nalty 
is  intiicted,  is  invalid. ^^  And  one  who  is  affected  by  an 
ordinance  is  entitled  to  a  hearing  in  the  courtfi  to  dct er- 
mine the  validity  of  the  ordinance,  even  before  any  at- 
temiit  had  been  made  to  enforce  it.^^  But  authority  may 
be  conferred  by  charter  upon  a  municipal  legislative  body 
to  prohibit,  by  ordinances,  practices  which  are  against 
good  morals  or  public  decency  ;2'^  and  when  such  body 
determines  as  a  fact,  that  a  particular  practice  is  against 
good  morals,  and  prohibits  it  by  ordinance,  its  decision  is 
final,  and  the  courts  will  not  review  it.^    And  ordinances 
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enacted  by  a  department  of  a  city  government,  relating 
to  some  }>articular  subject,  are  not  rendered  invalid  by 
tbe  fact  tbat  acts  forbidden  by  the  ordinances  under  a 
penalty  %re  also  punishable  under  the  general  laws  of  tbe 
state;  ^  but  both  laws  cannot  be  enforc<^d  in  a  particular 
case,  thus  subjecting  the  party  to  a  double  penalty  for  the 
same  offense.^  The  repeal  of  an  ordinance  pending  a 
prosecution  under  it  ends  all  proceedings  founded  there- 
on,^ and  operates  to  release  the  defendant.^ 

I  Bt.  I*aul  V.  Coulter.  12  Mlun.  41 :  State  r .  Clark.  R  Post  176 :  Trii^Ily 
V.  MeD)i»Ul!i.  b  Colli.  382:  Hill  v.  Dccntur.22  Ga.  208;  Uiieswlck  v.  Mayor 
etc.  51  1(1.  tijn;  Horn  p.  ruople,  26  Mich.  221.  Aii  ordinance  prescribes 
a  pennaneut  rule  of  couduot  or  goverumcot:  Dlnuclnird  r.  Bissoll,  II 
Oliio  St.  96.   See  also  St.  Louis  r.  Bank,  49  Mo.  574;  HeUmd  r.  Lowell, 

3  Allen,  407.  And  a  resolution  lias  ordinarily  the  saiuo  rff<'ct  as  an  or- 
dinance: See  Gas  Co.  v.  8nn  Fronrlsro.  6  Cnl.  1!)U:  Ki'puer  e.  Com- 
uonw.  40  I'a.  Kt.  124;  Sower  r.  ruiladelpbla,  35  Pa.  Kt.  231. 

I  Blazler  v.  MlUer.  10  Hun,  435;  People  v.  Special  Sessions.  7  id.  214. 

3  Stater.  Morristown,  33  N.  J.  L.  57.    Compare  Williams  v.  Auj^ista, 

4  Ga.54K):  State  0.  Fert?u.sou,  33  N.  H.  424;  Des  Moines  Gas  Co.  v.  l>es 
Uolues,  44  luwa,  505;  and  see  tit.  By-Laws. 

4  Kelnhard  e.  Mew  York,  2  Dnlv,  243;  and  see  State  v.  Cleveland,! 
B.  1. 117:  Uoddy  V.  Finnc};aii,  43  Md.  4i)0. 

5  Trlgallye.  Memphis,  6  Cold.  382;  Fisher  v.  Harrisburg,  8  Grant 
Gas.  291 ;  Ewbanks  «.  Ashley,  36  Ul.  178. 

6  Williamson  v.  Commonw.  4  Mon.  B.  146;  Miles  v.  Chamberlain,  17 
Wis.  44ti :  GoidUi walte  v.  City  Coiuicil.  50  Ai.'i. 48(i;  Ilelso o.  Town  Coun- 
cil. «  llich.  404 ;  Hart  r.  Mayor  etc.  9  Wend.  671.  Soe  suite  v.  Thread- 
gill.  76  No.  Car.  17:  Davenport©.  Bird,  34  Iowa,  624;  City  of  Brown- 
viile  r.  Cook.  4  Neb.  lUl;  City  of  Uuntlngtou  v.  Tease,  56  Ind.  3U5. 

7  Whitfield  V.  Longest,  6  Ired.  268;  City  Council  r.  Pepper.  1  Rich. 
964;  Joues  v.  Insurance  Co.  2  I>aly,  307;  Beed  v.  People,  1  Park.  481. 

8  St.  Louis  Gas  Light  Co.  v.  St.  Louis,  46  Mo.  121.  But  see  New 
Orleaus  r.  Auderson,  i)  La.  An.  323. 

9  State  V.  Plalnfield,  38  N.  J.  L.  95;  Merriamv.  New  Orleans.  14  La. 
An.  318;  BuiT  f.  Newcastle,  49  Ind.  322.   KlTect  must,  however,  be 

?Iven  to  all  ordinances,  if  possible:  Commonwealth  v.  Bobertsou. 5 
;u8h.  4»8. 

10  state  r.  Mavor  etc.  37  N.  J.  L.  348;  Peoria  v.  Calhoun,  29  HI.  317; 
CouiniuHW.  V.  Wilklns,  121  Mass.  356;  Corrlgan  v.  Gage,  68  Mo.  541. 

II  Mavor  v.  WInfleld,  8  Humph.  7(17;  Plerl  r.  Slilcldsboro.  42  Mbw. 
49:t;  St.  LouU  v.  Weber,  44  Mo.  647;  and  see  Gridley  v.  Bloonilugtou.  88 
111.554;  .30  Am.  It.  566. 

12  Commonw.  r.  Stodder.  2  Cuah.  .'502;  Barling  v.  West,  29  Wis.  307. 
Compare  Croniu  r.  People,  10  N.  Y.  Week.  Dig.  565. 

13  nason  r.  Milwaukee,  30  Wis. 316:  Wlllard  r.  Killiugworth.S Conn. 
247;  Tngnian  r.  Chicago,  78  111.  405;  City  of  Shrevenori  v.  Levy,  26  La. 
All.  671 :  21  Am.  R.  553.    Compare  Taylor  v.  Grlswold,  2  Green.  222. 

14  St.  Louis  r.  Kalme,  2  Mo.  App.  66;  Canton  v.  Nist,  9  Ohio  St.  439; 
Tiiomas  V.  Kichmoud,  12  Wall.  349;  Petersfleld  v.  Vickers,  3  Cold.  209; 
People  V.  Prattp  22  Hun,  300. 
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1 5  StaXB  9.  Mayor  etc.  38  N.  J.  L.  110.  Compare  Shelton  v.  Mobile,  30 
Ala.  MO. 

16  See  Philadelphia  v.  Edwards,  78  Pa.  St.  62;  Olds  r.  Erie  City,  79 
id.  380;  State  v.  Mayor  etc.  88  N.  J.  L.  110;  Barnett  v.  Newark.  28  III  83; 
Klais  V.  Pulford,  38  Wis.  687.  Compare  People  v.  San  Francisco,  *27 
Cal.  655;  Clark  v.  Janesville,  10  Wis.  138;  Stevenson  r.  Bay  City,  26 
Mich.  44;  Whalln  v.  Macomb,  76  111.  49. 

17  Matter  of  Astor,  50  N.  T.  363;  and  see  Be  Douglass,  12  Abb.  Pr. 
K.  S.  161:  46  N.  Y.  43.  Compare  matter  of  Anderson,  60  N.  Y.  457; 
Matter  of  Bnrke.  63  id.  224;  Moore  o.  Mayor  etc.  73  Id.  238;  Higley  v. 
Bunce.  lU  Conn.  435;  Tlsdale  v.  MUionk,  46  111.  9;  Wasem  v.  Cincumatl* 
2  Cln.  84. 

18  Judson  9.  Reardon,  16  Minn.  431 ;  Durst  v.  People,  51  HI,  286. 

19  State  «.  Paterson,  34  N.  J.  L.  163;  State  9,  Jersey  City,  34  Id.  390. 

20  See  Nolin  v.  Mayor  etc.  4  Yerg.  163;  McAllister  v.  Clark,  83  Conn. 
91 ;  Shaffer  «.  Mumma,  17  Md.  331 ;  Ex  parte  Deianey,  43  CaL  478. 

21  £x  parte  Deianey,  43  Cal.  478. 

22  Polinsky  e.  People.  11.  Hun,  390;  and  see  Brownvllle  «.  Cook,  4 
Keb.  lul ;  Huddlesou  v.  Kufflu,  6  Ohio  St.  604. 

23  Poliiuikyv.  People,  U  Hun,  390. 

24  Nayior  v.  Gaiesburg,  56  ni.  285. 

25  Kansas  City  p.  Clark,  68  Mo.  568, 

§  293.  Regulation  of  streets,  etc.— The  legislature 
may,  and  usually  does,  confer  upon  municipal  corpora- 
tions full  and  paramount  control  over  the  streets  and 
public  ways  within  their  limits.^  The  municipal  author- 
ities of  cities  and  villages  may  regulate  the  use  of  the 
streets,  etc.;'  and  they  are  the  exclusive  judges  of  the 
propriety  and  necessity  of  the  widening  or  laying  out  of 
a  street  within  the  corporate  limits.'  A  general  power  to 
lay  out  and  open  streets  in  a  city  implies  power  to  estab- 
lish the  grade  of  such  streets  ;4  and  also  the  power  to 
determine  the  respective  widths  of  the  streets  and  side- 
walks.B  And  power  to  grade  streets,  etc.,  includes  power 
to  make  contracts  relating  to  the  same,  with  respect 
to  the  work  to  be  done  and  compensation  to  be  paid.^ 
The  corporate  authorities  of  a  city  hold  the  streets, 
whether  they  own  the  fee  or  have  acquired  an  easement 
only,  in  trust  for  the  public,  and  for  purposes  of  general 
travel."  ^yhatever  interferes  unreasonably  and  unneces- 
sarily with  the  public  right  of  free  and  unobstructed 
travel  over  the  streets  is  a  nuisance,  which  the  authorities 
jnay  prohibit  by  ordinance;  &  and  the  power  of  a  city  ovef 
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ito  streetSf  and  the  right  of  tlie  public  to  them,  extends 
npwanl  indetinitely  for  the  purpose  of  their  preservation, 
safe  use,  and  enjoyment.^    But  city  authorities  cannot 
lairf  ully  obstruct  the  streets  with  public  or  private  build- 
inflS";  ^^  nor  can  they  sell  the  streets  so  long  as  they  are 
h4']d  for  public  use;  ^^  nor  can  they  confer  upon  a  private 
person  a  right  to  use  a  street,  or  any  portion  of  the  same, 
for  any  pur]X)se  except  for  passing  and  repassing;  ^  and 
in  the  absence  of  legislative  authority,  ordinary  city  au- 
thorities have  no  power  to  release  the  public  right  in  a 
de<1icat€Hl  stre<'t.^'    The  streets  of  a  city  may,  however, 
be  appropriated  to  authorized  purposes,  promotive  nf  tlie 
convenience  of  its  inhabitants,  and  not  substantially  in- 
terfering with  travel. ^^    And  a  town  or  city,  having  con- 
trol of  its  streets,  may  allow  property  holders  to  adorn 
the  same  by  setting  out  and  caring  for  shade  trees  along 
their  preraisea.^    The  right  to  use  the  streets  of  a  city  for 
the  purpose  of  furnishing  gas  to  the  inhabitants,  at  a 
profit,  is  a  franchise,  and  can  only  emanate  direc^tly  or 
indirectly  from  the  sovereign  itower.^*    But  it  is  compe- 
tent for  the  legislature  to  confer  upon  an  individual  or 
private  company  the  exclusive  right  to  manufacture  and 
sell  gas,  and  to  erect  works  and  lay  pipes  therefor  with- 
in the  limits  of  a  municipal  corporation;  i?  and  it  may 
grant  to  a  private  company,  for  a  term  of  years,  the  ex- 
clusive use  of  the  streets  and  alleys  for  the  erection  of 
water-works  therein,  and  thus  revoke  the  power  of  tiie 
city  to  use  them.^>    A  charter  power  to  prevent  the  en- 
cumbrance of  sidewalks,  etc.,  warrants  not  only  the  re- 
moval of  what  has  become  an  obstruction  thereon, »  hot 
also  measures  to  stop  the  erection  of  what  will  be  one.* 
Under  a  ix>wer  "  to  exercise  control  over  the  streets,**  mad 
"to  cause  nuisances  to  be  removed,'*  city  authorities  say 
enact  an  ordinance  impounding  hogs  going  at  laise  in  the 
streets.^    And  a  city  having  the  control  of  the 
squares,  etc,  within  its  limits  may,  by  ordinance. 
hibit  the  appropriation  of  them  to  private  use* 
aales  by  individuals  at  auction  thereon.3s 
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1  See  Balrd  v.  Rice,  63  Pa.  St.  489;  Slntoo  v.  Ashtmry,  41  Cal.  525; 
LItctafleUI  V.  Veniou,41  N.  Y.  123;  Dnbnqiie  ».  Maloney.  9  Iowa,  450; 
State  V.  Graves,  lH  MU.  361;  Inliabltauts  etc.  v.  New  Orleaas,  14  La. 
All.  452. 

3  Commuiiw.  t.  Stodder,  2  Cusb.  662;  Common w.  v.  Robertson,  $ 
Id.  438;  Washington  r.  Nashville,  1  Swan.  177;  liailroad  Co.  v.  Buffalo, 
6  Hill.  209;  Gartside  v.  East  St.  I.ouls.  43  lU.  47. 

3  Dunham  v.  Hyde  Park,  75  111.  371. 

4  Smith  V.  Corp.  of  Washington,  20  How.  135;  Himmelmann  v. 
Hoadiv,  44  Cal.  213;  and  see  Fish  v.  Mayor  etc.  6  Paige,  268;  Creal  v. 
Keocuk,  4  Greene,  47:  Macy  v.  Indlaiinpolfs,  17  Ind.  267.  As  to  iiotlre 
to  property  owners  affected,  of  the  Intention  to  open  or  alter  a  street: 
seeStatev.  Monistown,  34N.  J.L.445;  State  v.  i^lUabeth,  32  Id.  357; 
SUte  r.  PlaluOeld,  38  Id.  95. 

5  State  V.  Morrlstown,  38  N.  J.  L.  67. 

6  Sturtevant  v.  Alton,  3  McLean,  393 ;  and  compare  People  t.  Flags, 
17  N.  Y.  5H4. 

7  Carter  v.  Chicago,  57  HI.  283;  Chlcagov.  Wright,69id.  318;  Kreigh 
«.  Chicago,  86  id.  407;  Meth.  £.  Church  o.  Hoboken,  33  N.  J.  L.  13; 
Winona  r.  Huff,  11  Minn.  119. 

8  Waco  V.  Powell,  32  Tex.  288;  Pedrick v.  Bailey,  12  Gray,  161 ;  New 
York  etc.  R.  U.  Co.  v.  Mayor,  1  Hilt.  562:  Philadelphia  v.  liailroad  Go. 
W  Pa.  St.  253;  Fox  v.  Winona,  23  Minn.  10. 

9  Grove  v.  Port  Wayne,  45  Ind.  429 ;  15  Am.  R.  262. 

10  Lutterloh  v.  Mayor  etc.  16  Fla.  306. 

11  People  V.  Albany,  4  Hun,  675;  Meth.  £.  Church  «.  Hoboken,  St 
2i«  w.  L.  13. 

12  Green  v.  Portland,  32  Me.  431;  Smith  v.  Leavenworth,  16  Kan.  81. 

13  Hoboken  Land  etc.  Co.  v.  Mayor  etc.  36  N.  .1.  L.  540;  St.  Vincent 
A5t>'lum  V.  City  of  Troy,  76  N.  Y.  108.  Compare  Anderson  v.  Turlie- 
▼tlle,  16Cold.  150:  Rixgs  v.  Board  of  Kducation,  27  Mich.  262;  Treuor 
«.  Jackson.  15  Abb,  l^r.  N.  S.  115;  46  How.  Pr.  389. 

14  Tompkins  v.  Hodgson,  2  Hun,  146;  4  Thomp.  &  G.  436;  State  «• 
Cincinnati  Guii  Liglit  Co.  18  Ohio  St.  262. 

16   Baker  r.  Normal,  81  111.  108. 

16  State  V.  Cincinnati  Gas  Light  Co.  18  Ohio  St.  262;  and  see  Norw 
wich  Gas  Co.  v.  Norwich  City  Gas  Co.  25  Conn.  19;  Boston  v.  Rich* 
•nlsnn,  13  Allen,  146,  160;  Queen  v.  Gas  Co.  2  £1.  &  £.  651;  Reg.  v. 
Sheffield  Gas  Co.  22  Eng.  L.  &  £q.  200. 

17  State  V.  Milwaukee  Gas  Light  Co.  29  Wis.  454;  9  Am.  R.  598. 

18  Memphis  v.  Memphis  Water  Co.  5  Ileisk.  495.  Connmre  West  v. 
Bancroft,  32  Vt.  867;  Kelsey  v.  King,  32  Barb.  410. 

19  McCarthy  v.  Chicago,  53  111.  38;  and  see  Sheen  v.  Slothart,  29  La. 
An.  630. 

20  Fox  V.  Winona,  23  Minn.  10. 

21  Waco  V.  Powell,  32  Tex.  258. 

S3   Shelton  v.  Mobile,  30  Ala.  540;  White  v,  Kent,  II  Ohio  St.  550. 

§294.    Local   improvements.  — **I^cal  improve* 

menta  '*  are  tbose  made  in  a  particular  locality,  by  whirb 

the  real  property  adjoiuing  or  near  Buch  locality  is  8pe- 

eifically  benefited.^    And   the   legislatiire   may,  in  tbe 
BOOHB  Co&p.— S9. 
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exercise  of  the  taxing  power,  impose  the  cost  of  such  im- 
proTements  upon  the  neighboring  proprietors  who  are  to 
be  benefited  thereby;^  and  it  can  delegate  this  power  to 
local  municipal  goTemments;'  and  may,  moreover,  em- 
power the  city  authorities  to  judge  what  property  is  spe- 
cially benefited  by  the  improTement,  and  define  the  taxing 
district  accordingly.^  Bat  a  statute  authorizing  an  as- 
sessment for  street  improvements,  being  in  derogation  of 
individual  rights,  must  be  strictly  construed,  and  rigor- 
ously observed.'  And  any  departure  in  substance  from 
the  formula  prescribed  by  the  statute  vitiates  proceedings 
under  it.*  Nor  can  a  city  so  ratify  proceedings  as  to  ren- 
der them  valid,  if  they  were  in  the  first  instance  invalid  ;7 
the  power  to  ratify,  if  it  exists,  is  in  the  legislature.*  But 
property  owners  benefited,  who  suffer  street  improve- 
ments to  be  completed  without  remonstrance,  thereby 
affirm  the  acts  of  their  agents  (the  common  council  of  a 
city)  in  making  the  improvements.*  The  right  of  a  mu- 
nicipal corporation  to  condemn  the  lands  of  individuals 
for  local  improvements  can  only  be  exercised  in  virtue  of 
some  express  legislative  grant;  ^^  and  the  proceedings 
must  comply  strictly  with  all  requirements  of  the  law,  or 
no  title  will  be  acquired.  ^^  If  notice  of  the  proceedings 
1)0  not  given  when  required,  or  if  not  given  in  the  way 
prescribed,  the  proceedings  are  void.^  So,  if  the  charter 
require  that  an  effort  be  made  to  purchase  from  the  owner 
before  condemnation  of  the  property,  and  the  property  is 
condemned  without  its  having  been  made,  the  proceedings 
are  void.^  The  owner  of  the  property  appropriated  and 
used  for  a  city  improvement  is  entitled  to  compensation;  ^* 
and  this  rule  applies  where  the  use  of  private  lands  in- 
volved connits  In  flooding  them  with  waste  water,  i*  And 
if  lands  owned  in  fee  by  a  municipal  corporation  are  ap- 
propriated for  the  purpose  of  widening  a  public  street, 
the  corporation  is  entitled  to  compensation.^*  It  is  not 
within  the  corporate  power  of  a  city  to  take  the  property 
of  the  state,  17  or  of  the  United  States,  ^  for  the  purpose 
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of  a  public  8treet.iB  And  under  a  general  power  to  lay 
out  and  open  streets,  a  city  has  no  authority  to  lay  out 
and  open  a  street  through  the  depot  grounds  of  a  railway 
company,  so  as  to  destroy  or  impair  the  value  of  the  com- 
pany's easement,  acquired  under  an  express  legislative 
grant.2()  And  property  cannot  in  general  be  acquired 
against  the  owner's  consent  when  wanted  for  purposes 
merely  ornamental.^^  But  where  the  trustees  of  a  village 
authorized  the  erection  of  a  soldier's  monument  in  one  of 
the  public  streets,  it  was  held  that  they  could  do  so  with* 
out  the  consent  of  the  owner  of  the  f  ee.^ 

1  Boirera  V.  City  of  St.  Paol,  22  Minn.  494. 

2  Palmer  v.  Morton.  25  Mo.  593;  Motz  v.  Detroit,  18  Mich.  495; 
Woodhouse  r.  Burlin.firton,  47  Vt.  301;  Hundley  r.  Commissioners  etc. 
e7  111.  55»;  Utirlg  r.  St.  Louis.  44  Mo.  458;  Broadway  etc.  Church  v. 
McAtee,  8  Busih,  508:  Matter  or  New  Orleans.  2U  La.  An.  4!)7.  Compare 
St.  John  V.  East  St.  Louis.  50  111.  92;  State  v.  Maj'or  etc.  36  M.  J.  L.  291; 
Matterof  Market  St.  49  Cal.  546;  Siuton  v.A8hbury,41  id.525;  Morange 
r.  Mix,  44  N.  Y.  315;  Wlllai'd  r.  Presbury,  14  Wail.  676;  Gllkesou  v.  Jus- 
tices, 13  Oratt.  577.  But  a  local  assessment  for  a  general  public  benefit 
Is  unconstitutional:  Washington  Avenue. 69  Pa.  St.  852;  8  Am.  B.  255^ 

3  Bradley  v.  McAtee.  7  Bush.  667;  3  Am.  B.  309. 

4  Moran  v.  Lindoll,  52  Mo.  229;  Hoyt  v.  East  Saginaw.  19  Mich.  39; 
S  Am.  B.  76;  Oest  v.  Cincinnati,  26  Oiiio  St.  275. 

A  Hopkins  r.  Mason ,  4i  How.  Pr.  1 15 ;  61  Barb.  469 ;  and  see  Welker  v. 
Potter.  18  Ohio  St.  85:  Hurfurd  r.  City  of  Omalia,  4  Neb.  336. 

6  Merritt  v.  Village  of  Portchester,  71  N.  Y.  309. 

7  Meuser  v.  Kisdou,  36  Cal.  239. 

8  Meuser  r.  Bisdon,  36  Cal.  239. 

9  People  o.  Utica,  45  How.  Pr.  289;  65  Barb.  1.  See  Bond  v.  Mayor 
etc.  19  N.  J.  £q.  376;  Lake  v.  Trustees,  4  Dcnio,  520. 

10  Allen  r.  Jones,  47  Ind.  438;  Water  Works  Co.  v.  Burkhart,  41  id. 
364;  Dyckman  v.  Mayor,  5  N.  Y.  434.   See  tit.  Eminent  Domain. 

11  Newell  c.  Wheeler,  48  N.  Y.  4S6:  Matter  of  Schreiber.  3  Abb.  N. 
C.  68;  Haibeck  v.  Toledo.  1  i  Ohio  st.  219;  City  of  Stockton  v.  Wliitmore, 
SOCaJ.  554;  Nichols  r.  Bridgeport,  23  Conn.  189;  New  Orleans  v.  ^ohr. 
16  La.  All.  393;  Iklatter  of  Fowers,2i)  Mich.  504:  Dennis  v.Hughes.8  Up. 
Can.  Q.  B.  444:  McKeman  r.  ludiauapoiis,  38  lud.  223. 

12  Darlington  v.  Comnionw.  41  Pa.  St.  68:  Baltimore  v.  Bonldin,  23 
Md.32K.  Coniuare  Stater.  City  of  I'iainfield,  33  N.  J.  L.95;  Be  Zbo> 
rowski.  68  N.  Y.  88;  Palmyra  v.  Morton,  25  Mo.  593. 

13  Nicholson  v.  St.  Louis,  47  Mo.  499;  Leslie  v.  St.  Louis,  id.  474. 

14  Philadelphia  v.  Dlcks<<n.  38  Fa.  St.  247;  Mayor  etc.  v.  Fitzpatrick, 
96  N.  J.  L.  120;  SUte  v.  Seymour,  35  id.  47. 

15  Pettigrew  v.  Evansville,  25  Wis.  223. 

16  flatter  of  Ninth  Avenue,  45  N.  Y.  729.  Compare  Matter  of  De> 
partment  of  Public  Parks, 6  Hun,  486. 

17  Atlanta  v.  Central  B.  B.  Co.  53  Ga.  120. 
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M   UnltM8tatM«.Chlc%u,7How.l8S. 
19   AtlMit»9.CeotnaR.B.  Co.53Oa.130. 

50  MUwftokee  etc.  B.  R.  Co.  v.  City  of  Fairtwalt.  23  Minn.  167. 

51  Bee  Woodstock  r.  Oallup,  2S  Vt.  987;  29  Id.  347;  West  River  Bridge 
Co.  9.  Diz. «  How.  M»:  Hliggimou  9.  Inliabitauts  etc.  li  Allen.  ASM; 
Bludsett  V.  Dostou.  8  id.  237. 

tt   Tompkins  v.  Hodgsont  2  Hun,  146;  4  Thomp.  A  C.  43S. 

9  295.  Contracts  for  local  improTements,  etc.— 
If  the  preliminarieH  to  be  observed,  and  the  manner  in 
tvhich  a  contract  for  a  local  improTement  shall  be  entered 
Into,  are  prescribed  by  a  mandatory  charter  provision  or 
law,  its  directions  must  be  complied  with ;  ^  otherwise,  the 
contract  cannot  be  enf  orced.^  So,  a  city  may  prescribe,  by 
ordinance,  the  manner  in  which  the  officers  char^^ed  with 
negotiation  of  a  contract  for  an  improvement  shall  proceed 
in  making  it;'  and  if  the  requirements  of  such  ordinance 
are  mandatory,  and  are  not  complied  with,  the  contract 
will  not  be  valid.^  If  the  charter  requires  contracts  for 
improvements  to  be  in  writing,  a  verbal  executory  agree- 
ment of  the  common  council  to  employ  a  person  to  make 
improvements  cannot  bind  the  city.<  If  the  charter  jtro- 
hibits  any  expeuMe  to  be  incurred,  unless  an  appropriation 
has  been  previously  made  to  cover  it,  the  municipal  body 
will  not  be  bound  by  contracts  involving  liability  beyond 
the  amount  appropriated.^  And  generally,  wher«  the  mode 
of  action  of  a  municipal  corporation  in  limited  by  its  charter, 
persons  undertaking  a  contract  for  a  local  improvement 
must  take  notice  of  the  restriction .?  If  the  law  requires 
that  contracts  shall  be  made  by  advertising  for  proiK>sals, 
and  by  awarding  them  to  the  lowest  bidder,  and  the  bids 
are  opened  and  the  award  made  accordingly,  a  contract 
is  thereby  created.^  These  proceedings  vest  in  the  bidder 
a  right,  of  which  he  cannot  be  divested  without  compen- 
sation, and  create  a  liability  on  the  part  of  the  corpora- 
tion to  him.B  And  the  city  officers  have  no  authority, 
after  the  bids  have  been  opened,  to  alter  the  contract 
materially,  and  then  award  it  to  one  of  the  original  bid- 
ders, without  a  new  advertisement.  i<>    If  the  advertise- 
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ment  for  bids  contains  a  reserration  of  the  right  to  reject 
all  bids  if  unsatisfactory,  the  lowest  bidder  has  no  right 
of  action  against  the  corporation,  either  for  refusing  his 
bid,  or  for  his  time  and  expenses  in  preparing  his  esti- 
mates and  proposals.ii  And  the  corporation  may  volun- 
tarily increase  the  contract  price  for  work,  where  the 
circumstances  will  equitably  justify  it,  unless  prohibited 
by  its  charter  from  doing  so.^^  A  requirement  that  con- 
tracts for  work  shall  be  founded  on  bids  and  proposals 
upon  a  public  notice  does  not  embrace  a  contract  for  the 
purchase  of  fireworks  for'a  Fourth  of  July  celebration;  ^' 
nor  a  contract  of  carriage  hire  of  city  officers  while  en- 
gaged in  public  duties  ;i^  nor  to  contracts  for  8eryice9 
which  require  in  their  performance  scientific  knowledge 
or  professional  skill,  such  as  the  services  of  a  surveyor. ^^ 

1  Terre  Hante  «.  Lake,  43  Ind.  480;  People  v,  San  Francisco,  36  CaL 
005;  Butler  v.  Cliarlestown,  7  Gray,  12. 

2  M  cEwen  v.  Oilker.  33  Ind.  233 ;  Baltimore  r.  Eschbacb,  18  Md.  278. 
Compare  Yaruold  v.  c'lty  of  Lawreuce,  15  Kaa.  126. 

3  Starr  v.  City  of  Burlingtou,  45  Iowa,  87. 

4  Himmelniann  v.  Satterlee.  50  Cal.  6R;  Kretsch  w.  Helm,  45  Ind. 
438;  and  see  Brady  «.  Mayor  etc.  20  N.  Y.  312;  18  Uow.  Pr.  343. 

ft  Btarkey  v.  MinneapolLs,  19  M inn.  203.  Compare  Alton  v.  Mulledy, 
21  111.  76:  Blgelow  v.  Perth  Aiuboy.  25  N.  J.  L.  297. 

6  Klngsland  v.  Mayor  etc.  ft  Daly,  448. 

7  Mnrphy  «.  LouisTlUe,  9  Bush,  189;  and  see  Saxton  v,  St.  Joseph, 
60  Mo.  153;  Schunim  v.  Seymour,  24  N.  J.  £q.  143;  Johnson  v.  Common 
Council,  16  ind.  227. 

8  Argenti  v.  San  Francisco,  16  Cal.  255;  Matter  of  Protestant  etc. 
School.  40  How.  Pr.  130;  58  Barb.  161.  See  Curtis  v.  Waterloo,  38  Iowa. 
S66:  Smith  v.  Mayor  etc.  10  N.  T.  SUM, 

9  Matter  of  Protestant  etc.  Church,  40  How.  Pr.  ISO;  58  Barl).  161. 
Compare  Yarnold  «.  City  of  Lawrence,  15  Kan.  126;  Brady  v.  Mayor 
etc.  18  How.  Pr.  343;  20  N.  Y.  312. 

10  Dickinson  v.  Pouffhkeepsie,  7  Hun,  1.  Compare  Brevoort  v.  De» 
troit,  24  Mich.  322;  Fiudley  «.  Pittsburg,  82  Pa.  St.  351. 

11  Palmer  v.  Inhabitants  etc.  96  Mass.  487. 

12  Meech  r.  BuiEUo,  29  N.  Y.  198. 

13  Detwiller  v.  Mayor  etc.  1  Thomp.  A  0. 657;  46  How.  218. 

14  Smith  V.  Mayor  etc  21  How.  Pr.l. 

1ft  People  V.  Flagg,  16  How.  36;  5  Abb.  Pr.  232;  17  N.  Y.  584.  A  con* 
tract  with  a  city  for  grading  a  street  or  other  Improvement  doos  not 
involve  personal  knowledge,  skill,  and  experience  in  such  a  sense  as 
to  prevent  an  assfsrnment  of  the  contract:  St.  Lonls  v.  Clenu'nts,  43 
Mo.  70;  and  Koe  Philadelphia  v.  Lockhanit,  73  Pa.  St  211;  Devlin  p. 
Mayor  etc.  63  N.  Y.  8;  50  How.  1;  Keflenbaugh  r.  Common  Council,  40 
IU(L382. 
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S  296.  Power  to  grant  licenses,  etc.— I^Innicipal 
corporations  may  be  authorized  to  require  persons  ex- 
ercising vocations  within  their  limits,  to  take  out  licenses 
therefor,  1  and  may  require  the  payment  of  a  reasonable 
sum  in  consideration  of  the  license,^  unless  there  is  some 
specific  limitation  on  the  authority  of  the  legislature  in 
these  respects.'  And  tliis  is  so,  although  such  persons 
have  already  obtained  licenses  from  the  state  to  prose- 
cute their  respective  callings;^  and  the  power  may  be 
exercised  over  all  persons  plying  the  vocation  within  the 
corporate  limitJi,  whether  they  reside  within  them  or  not.* 
It  is  even  competent  for  the  legislature,  in  the  absence  of 
constitutional  restrictions,  to  empower  a  municipality  to 
license  within  its  limits  occupations  which  are  illegal 
and  punishabTe  under  the  general  laws  of  the  state.^  But 
the  right  to  license  occupations,  etc.,  must  be  plainly 
conferred; 7  and  power  to  license  and  regulate  a  lawful 
and  necessary  business  confers  no  authority  to  make  a 
contract  creating  or  tending  to  create  a  monopoly.^  The 
power  cannot  be  delegated  by  the  common  council  to  a 
particular  officer  to  grant  or  refuse  licenses  as  he  sees 
lit;^  but  must  be  exercised  by  the  common  council  pre- 
scribing general  rules  under  which  a  license  may  be  ob- 
tained.^<*  A  power  to  license  and  control  vehicles  au- 
thorizes an  ordinance  requiring  persons  intending  to 
transport  coal  through  the  city  streets  to  take  out  licenses 
for  their  vehicles,  and  pay  a  fee  therefor;  ^^  but  it  does 
not  authorize  a  tax  upon  vehicles  used  by  the  owners  for 
their  own  convenience,  or  in  the  transaction  of  their  own 
private  business,  and  not  engaged  in  any  public  employ- 
ment for  compensation.!^  A  city  ordinance  prohibiting 
the  sale  of  intoxicating  liquors  without  a  license  is  con- 
stitutional,^ in  the  absence  of  general  laws  of  the  state 
controlling  the  sale  of  intoxicating  liquors. i*  And  a  city 
council  may  impose  a  license  fee  on  sales  of  beer  or  ale 
not  manufactured  in  the  city,  without  infringing  the 
power  of  Congress  to  regulate  commerce,  except  as  to 


463  MUinGIPAL   COBPORATIONS.  §  297 

beer  shown  to  have  been  manafactured  in  another  state.^ 
And  a  city  may  impose  a  license  fee  upon  an  express 
company  desiring  to  transact  business  within  the  corpor- 
ate limits,  although  the  business  of  the  company  extends 
beyond  the  limits  of  the  state. i<^  A  license  granted  upon 
certain  specilied  conditions  may  be  revoked  as  a  penalty 
for  a  violation  of  the  conditions.  ^^ 

1  City  of  Boston  v.  Schaffer.  9  Pick.  415:  Slaughter  v.  Common w.  11 
Gratt.  767;  Baker  v.  Cincinnati.  11  Ohio  St.  634;  Pretwell  v.  City  of 
Troy,  IS  Kan.  271;  Perdue  v.  EIIIa,  18  Ga.  586:  City  of  Burlington  v. 
Lawrence,  42  Iowa,  681;  Lick  v.  State,  42  Miss.  816. 

2  State  V.Herod,  29  Iowa,  123;  Durach's  Appeal,  62  Pa.  St.  4»1; 
Norwich  Gaslight  Co.  v.  Norwich  City  Gas  Co.  25  Conn.  19;  Hodgson 
V.  New  Orleans.  21  La.  An.  301;  Osborne  v.  Mobile,  44  Ala.  493. 

S  Savannah  o.  Charlton.  36  Ga.  460;  Mayor  etc.  v.  rille.  3  Ala.  137; 
Welch  V.  Hotchkiss,  89  Conn.  140;  People  v,  Mulhoihuid,  10  N.  Y. 
Week.  Dig.  564. 

4  State  9.  Columbia,  6  Bich.  1 ;  Wright  v.  Mayor  etc.  54  Ga.  645. 

5  Commissioners  etc.  v.  Capehart,  71  No.  Car.  156;  City  of  Mem- 
phis 9.  BattaUe,  8  Helsk.  524. 

6  Dayis  v.  State,  2  Tex.  Ct.  App.  425.  Compare  Burlington  v.  Law- 
rence, 42  Iowa.  681 :  BnrUngton  v.  Bumgarduer,  id.  673;  Little  v.  City  of 
Madison,  49  Wis.  605;  85  Am.  U.  793. 

7  Dunham  v.  Trustees  etc.  5  Cowen,462;  Mays  v.  Cincinnati,  1  Ohio 
St.  268;  Piuquemhie  v.  Both,  29  La.  Au.  261.  Aiid  see  Leonard  v.  Can- 
ton, 85  Miss.  189. 

8  Gale  v.  Kalamasoo,  23  Mich.  344 ;  9  Am:  R.  80 ;  Tugman  v.  Chicago, 
78  III.  405;  HayeH  p.  Appleton,  24  Wis.  542;  Lo^ti  r.  I'yiie,  43  Iuwh,  S.M. 
And  compare  Barlhig  r.  West,  29  Wis.  3U7;  TuckaUue  Canal  Co.  v. 
Tuckahoe  l{.  R.  Co.  11  Leigh,  42;  Missouri  «.  Fisher,  62  Mo.  47;  Com* 
mouw.  V.  Brooks,  109  Mass.  355. 

9  East  St.  Louis  V.  Wehrung,  SO  111.  28. 

10  Darling  v.  St.  Panl,  19  Mhm.  3»);  Kinmundy  v.  Mahan,  72  111.  463. 
Compare  Decorah  v.  Dunstau,  38  Iowa,  i.6. 

11  Gartsido  v.  East  St.  Louis.  43  111.  47. 

12  St.  Louis  9.  Grone,  46  Me.  574.  And  see  Collinsville  v.  Cole,  75 
lU.  114. 

13  City  Council  v.  Ahrens,  4  Strob.  241.  See  Howe  v.  Treasurer  etc. 
87  N.  J.  L.  145;  Kitsou  p.  Aim  Arbor,  26  Mich.  325. 

14  Heisembrittle  v.  <  ity  Council,  2  2J cMull.  233.  Compare  Ex  parte 
Burnett,  30  Ahi.  461;  State  p.  Chirk,  28  N.  H.  176;  State  v.  Freeman,  38 
id.  426. 

15  Downham  v.  Alexandria,  10  Wall.  173. 

16  Osborne  v.  Mobile,  16  WaU.  479.  Compare  Woodruff  v.  Parham, 
41  AUi.  3J4. 

17  Hurber  v.  Baugh,  43  Iowa,  514. 

§  297.  Abatement  of  nuisances.— Municipal  cor- 
porations are  liberally  endowed  with  power  to  prevent 
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and  abate  nuisances,!  and  to  punish  the  aathors  of  them 
by  penalties,  fines,  and  imprisonment.^  But  a  mnnicipal 
corporation  cannot,  in  the  absence  of  any  general  laws 
upon  the  subject,  and  by  the  mere  declaration  that  a 
thinfi  is  a  nuisance,  subject  It  to  removal  by  any  person 
supposed  to  be  aggrieved,  or  even  by  the  corporation  it- 
self.* In  general,  the  municipal  authorities  may  not  de- 
clare anything  a  nuisance  which  cannot  be  detrimental 
to  the  health  of  the  place,  or  dangerous  to  the  citizens,  or 
a  public  inconvenience;^  and  not  even  then,  where  the 
thing  complained  of  exists  by  legislative  sanction.^  A 
power  to  enact  ordinances  relative  to  nuisances  authorizes 
the  municipal  authorities  to  impose  penalties  on  the  keep- 
ers of  "  houses  of  ill-fame,"  and  on  persons  owning  houses 
used,  with  their  knowledge,  for  such  purposes  ;0  but  it 
does  not  authorize  them  to  demolish  a  building  so  occu- 
pied and  used :  ^  and  individuals  have  no  right  to  abate 
the  nuisance  occasioned  by  such  occupation  and  use  by 
demolishing  the  building.  *  A  board  of  trustees  of  a  town, 
with  power  to  ''abate  and  remove  nuisances,'*  have  not 
power  to  prohibit  in  advance  the  establishment  of  any 
cemetery,  except  as  authorized  by  the  board. ^  So  a  dead 
animal  is  not  per  $e  a  nuisance ;  ^^  and  to  justify  the  re- 
moval of  "  dead  animals,**  under  an  ordinance  providing 
for  their  removal,  "so  as  most  effectually  to  secure  the 
public  health,**  it  must  be  shown  that  they  were  or  would 
become  in  some  way  dangerous  to  public  heahh.^^  I>ut 
under  a  power  to  make  by-laws  relative  to  uuiHances,  i\ 
municipal  corporation  may  prohibit,  by  ordiuaucK,  tlie 
keeping  of  a  bowling-alley  for  gain  or  liiru.^  So  it  may 
abate  as  a  nuisance  the  cornice  of  a  building  which  pro- 
jects over  a  sidewalk  in  such  a  way  as  to  be  dangerous  to 
persons  using  tlie  sidewalk;  ^^  and  the  same  is  tnie  as  it 
respects  a  vacant  buildiug,  which  is  so  used  as  to  eudan- 
ger  by  fire  the  property  of  others,  or  the  health  of  the 
community.  14  So  a  city,  whose  duty  it  is  to  prevent  ob- 
structions in  a  river  within  its  limits,  may  abate  or  re- 
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move  anything  wliicb  obstructs  tlie  free  and  common  nse 
of  the  river.^fi  And  the  legislature  may  auAttrize  city 
authorities  to  seclude  persons  affected  with  contagious 
diseases.  18 

1  Kennedy  v.  Phelps,  10  La.  An.  227;  Boherts  v.  Ogle,  SO  ni.  459; 
Gregoi7  r.  New  York.  40  N.  Y.  273;  Baker  v.  Boston,  12  Pick.  184 ;  Union 
KHilway  Co.  v.  Mayor  etc.  11  Allen.  287;  Babcock  v.  Buffalo,  96  N.  Y. 
168. 

2  Vandyke  v.  Clncfunatl,  I  Disn.  532;  Lake  View  «.  Letz,  44  111.  81 ; 
Nolan  V.  31ayor  etc.  4  Yeii;.  laS. 

3  Yates  t.  Milwaukee,  10  Wall.  497;  and  see  Darst  v.  People,  61  111. 
286:  2  Am.  R.  301 ;  Pye  v.  PcterHOU,  45  Tex.  812;  CUcago  etc.  E.  B.  Co. 
r.  JoUet.  79  111.  'J5. 

4  See  Sheen  v.  Slotliart,  29  La.  An.  630 ;  Waco  v.  Powell,  82  Tex.  2.^8 ; 
Coates  r.  Mayor  etc.  7  Cow.  585;  Commouw. «.  Goodrich,  13  Alien,  546; 
Green  v.  Savannah,  6  Oa.  1. 

6    State  0.  Jersey  City,  5  Dutch.  170. 

6  McAlister  v.  Clark,  33  Conn.  91;  and  see  Sbafer  v.  Mumma.  17 
Hd.  3»1. 

7  Welch  V.  Stowell,  2  Doug.  (Mich.)  332;  Miller  v.  Burch,  82  Tex. 
206;  5  Aui.  R.24'J;  and  see  Clark  v.  Mayor  etc.  13  Barb.  32. 

8  Ely  V.  Supervisors,  36  N.  Y.  297;  Moody  r.  Snperyisors  etc.  46 
Barb.  650;  Goldsmith  v.  Jones,  43  How.  Pr.  415. 

tf   Lake  View  0.  Letz.  44  ni.  81. 

10  Underwood  r.  Green,  42  N.  Y.  140. 

11  Underwood  v.  Green,  42  N.  Y.  140. 

12  Tanner  v.  Trustees  etc.  5  Hill,  121:  and  see  Jackson  v.  People.  0 
Mich.  Ill;  State  r.  Hay. 29  Me.  457;  Updike  p.  Campbell, 4  Smith, E.  D. 
fi70.    But  compare  State  o.  Hull,  32  N.  J.  L.  158. 

13  Grove  v.  Foit  Wayne,  45  Ind.  429;  and  see  Kiley  v.  City  of  Kan- 
sas, 69  Mo.  102;  33  Am.  U.  4»1. 

14  Harvey  v.  Dewoody,  18  Ark.  252;  and  see  Ferguson  «.  City  of 
Salma.  43  Ala.  396. 

15  Hart  V.  Mayor  etc  9  Wend.  571 ;  and  see  People  v.  Vanderbllt,  28 
N.  Y.  396;  Hoeft  v.  Seaman.  46  How.  Pr.  24;  6  Jones  A  S.  62. 

16  Haverty  v.  Bass.  66  Me.  71 ;  Ogg  r.  Lansing,  85  Iowa,  495. 

§  298.  Regulation  of  markets.— A  market  is  a  des- 
ignated place  in  a  town  or  city  to  wliich  all  persons  can 
repair  who  wish  to  buy  or  sell  articles  there  exposed  for 
sale.'  Municipal  corporations  have,  very  generally,  the 
power  to  estahli.'ih  and  regulate  markets  within  their 
limits;^  the  extent  and  limits  of  the  power  possessed  by 
a  particular  corporation  depending  upon  its  charter.^ 
Grants  of  power  in  this  respect  will  be  liberally  con- 
strued;^ but  not  so  as  to  warrant  an  ordinance  in  re- 
straint of  trade,  and  tending  to  create  a  monopoly.^    A 
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charter  power  to  make  sncb  necessary  ordinances,  etc.,  as 
may  tend  to  the  '*  good  goTernmeut  of  the  town/'  confers 
discretionary  power  to  build  and  repair  a  market-house,* 
and  also  power  to  lease  a  building  for  market  purposes  J 
And  power  '*  to  establish "  a  market  authorizes,  as  a 
necessary  incident,  the  purchase  of  ground  upon  which 
to  erect  a  market-house;  <  but  gives  no  authority  to  erect 
one  on  a  public  street.^  Power  to  establish  and  regulate 
markets  is  a  continuing  one,^  and  markets  once  estab- 
lished may  be  abandoned  or  changed  at  the  pleasure  of 
the  corporation.^ 

1  Caldwell  V.  Alton,  S3  HI.  416;  and  compare  Cincinnati «.  Bncklng- 
ham,  10  Oliio,  257. 

2  Cougot  V.  New  Orleans,  16  La.  An.  21;  Spaulding  v.  Lowell,  2S 
Plrk.  71  :Bowllnt(  Green  v.  Canton,  10  Bush,  64;  Yates  v.  Blllwankee, 

12  Wis.  b7'i:  and  see  Mayor  etc.  r.  Pedley,  4  Barn.  &  Adol.  397 ;  Bex  v. 
Cottrell,  1  Id.  67;  In  re  Feunell  etc.  24  Up.  Can.  Q.  B.  238. 

3  See  New  Orleans  «.  Stafford,  27  La.  An.  417;  Atlanta  v.  White,  33 
Oa.  229;  Le  Claire  «.  Davenport,  13  Iowa,  210. 

4  St.  Louis  V.  Weber.  44  Mo.  547;  Wartman  v.  Philadelphia,  33  Pa. 
St.  202:  White  v.  Kent,  11  Ohio  St.  550;  Ketchuni  v.  Buffalo,  14  N.  Y. 
356;  WlnslMro  v.  Smart,  II  Rich.  551. 

5  Gale  V.  Kalamazoo,23  Mich.  344:  Bloorainirton  r.  Wahl. 46  Til.  4R9; 
and  see  Peck  «.  Austin,  22  Tex.  261.   Compare  Le  Claire  v.  Davenport, 

13  Iowa,  210. 

6  Smith  0.  City  of  Newbem,  70  No.  Car.  460.  As  to  the  duty  of  a 
municipal  corporation  to  keep  a  market  In  repair :  see  Mayor  etc. «. 
Cuilens,  38  Ga.  334. 

7  Wade  v.  City  of  Newbem,  77  No.  Car.  14. 

8  Gale  v.  Kalamazoo.  23  Mich.  344;  9  Am.  R.  80;  Caldwell  «.  Alton, 
33  III.  416;  People  o.  Lowber,  7  Abb.  Pr.  158;  28  Barb.  65. 

9  Wartman  v.  Philadelphia,  33  Pa.  St.  202.  Compare  State  v.  Lav- 
erack,  34  N.  J.  L.  201. 

10  Gall  V.  Cinchmati,  18  Ohio  St.  563. 

11  Gall  V.  Cincinnati,  18  Ohio  St.  563;  Wartman  v.  Philadelphia,  33 
Pa.  St.  202. 

§  299.  Powers  as  to  taxation.— Municipal  corpo- 
rrttions  have  no  inherent  power  to  levy  taxes;  i  but  the 
Irj^islature  may  constitutionally  delegate  the  power  to 
tliem  to  be  exercised  for  the  support  of  their  local  govern- 
meuts.2  The  power  must  be  conferred  either  in  express 
words,*  or  by  necessary  implication,^  and  it  must  be  con- 
strued in  subordination  to  the  general  tax  laws  of  the 
state,  unless  a  contrary  intent  is  clearly  indicated.'   And 
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the  power  of  the  legislature  to  authorize  a  municipal  cor- 
poration to  tax  the  inhabitants  is  confined  to  taxes  for 
public  objects  in  which  the  inhabitants  have  a  general  in- 
terest.0  The  power  of  the  state  to  tax  trades,  etc.,''  may, 
however,  be  delegated  to  municipal  corporations ;  ^  but  the 
power  must  be  impartially  exercised  by  them,  and  they 
have  no  right  to  discriminate  in  taxing  privileges  between 
merchants  and  other  dealers  residing  without  the  corpo- 
ration, and  members  of  the  same  class  residing  within  the 
corporate  limits.^  But  a  tax  on  business  and  avocations, 
fixing  a  different  rat«  of  taxation  for  each  distinct  busi- 
ness or  avocation,  does  not  violate  a  constitutional  provi- 
sion requiring  all  taxes  to  be  uniform.  ^^  A  statute  ex- 
empting particular  property  from  municipal  taxation  is 
not  unconstitutional. 11  But  property  ''exempted  from 
taxation  of  every  kind," i*  or  from  '*  any  tax  or  public  im- 
position whatever/'i*  is  not  exempted  from  special  assess- 
ments for  street  improvements  in  front  of  the  property. i^ 
And  a  general  statute  exemptmg  from  taxation  property 
used  for  religious  purposes  does  not  exempt  such  property 
from  assessments  for  local  impr«vements.is  A  charter 
power  to  assess  taxes  and  licenses  implies  a  right  to  en- 
force their  payment  by  judicial  proceedings. w  And 
where  municipal  authorities  have  the  power  and  are  under 
a  duty  to  levy  a  tax  to  pay  a  debt  or  demand,  the  per- 
formance of  the  duty  may  be  enforced  by  mandamus.^^ 
Tlie  federal  constitution  proiiibitsthe  states  from  levying 
any  duty  on  tonnage,  without  the  consent  of  Congress;  ^8 
but  the  assessment  of  a  vessel  owned  in  a  city,  by  the 
ciry  assessor  for  city  taxes,  is  not  a  "duty  of  tonnage" 
within  such  prohibition.!* 

1  TVheatly  v.  Covlnjfton,  11  Bush,  18;  Bui!  r.  Read,  13  Gratt.  78: 
Vnncer.  Little  Kock, 3U  Ark. 435;  Dalley  v,  Swope,  47  Mias.  3b7;  aud 
see  tit.  Taxation. 

2  New  Orlpnna  v.  Tnmtn.  13  La.  An.  M:  Gilkeson  v.  Frerterlck 
County,  13  Gratt.  577;  DurHcIrs  Appeal. OJ Pa. St. 491:  Prlmmc.Clty  of 
BellKville.  5i»  111.  142;  Oiibonie  v.  Mobile,  44  Ala.  4»3;  New  Orleausv. 
PouU,  14  La.  An.  853. 

3  Clark  r.  Davenport,  14  Iowa.  4ft4;  Council  of  Augusta  «.  Dunbar, 
M  Ga.  Wl;  Puilen  r.  Commlssiouers.  68  No.  Car.  451. 
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4  Towa  R.  R.  Land  Co.  v.  Gonnty  of  flac.  S9  Io>va.  124;  St  Mary's 
Itulnstrlal  Hchool  r.  Brown,  4.)  Mil.  310;  and  see  Ex  iKirte  Parsons,  1 
lliitfbeii,  2H2;  Loan  Assoc  v.  Topeka,  'JW  Wall.  i^'A,  VVlieu  such  corpo- 
rutloiiH  ara  crfated,  the  power  of  taxation  Is  vested  In  them  as  an 
evientlal  attribute  for  all  the  purposeH  of  their  exlHteuee,  niiles8  ii8  ex- 
ercise lie  In  express  terms  prohibited:  United  States  r.  New  Orleans, 
H  U.  8.  Ml.  Hut  the  courts  of  the  United  Htaces  can  Imimrt  no  taxlug 
power  to  a  municipal  corporatlou ;  Vance  v.  Little  RiMtk.,  90  Ark.  435. 

A  Howell  9.  Vlllase  of  CassopoUs,  Sft  Mich.  471 ;  aud  oee  Mayor  etc 
r.  Thomas,  ft  Cold.  600. 

6  People  9.  }«tate  Tiewiuw'.  3S  Mich.  499;  Lomi  Assoe.  «.  Topeka* 
20  WalL  <i&&;  and  see  i  m.amle, 

7  Bee  Keller  v.  State,  II  Md.  S2ft;  Mason  v.  Lancaster,  4  Bush,  406; 
IfashvUle  r.  Althrop,  ft  Cold.  Aft4. 

8  8t.  Louis  r.  Laoffhlbi,  49  Mo.  U9;  OarroU  9.  Mayor  etc  12  Ala.  173; 
and8ee|2Mi.ai»/e. 

9  City  Council «.  State,  2  Speera.  719;  Nashville  9.  Althrop,  ft  Cold. 
VA. 

10  State  9.  Columbia.  6  Rleh.  1.    Compare  Cobb  9.  Elisabeth  City,  75 
No.  Car.  1;  Mobile  p.  Dancan.  4ft  Ala.  310. 

11  Richmond  9.  Rlrhmond  etc.  K.'R.  Co.  21  Oratt.  604. 

12  Rheehan  9.  Oood  Samaritan  Hospital,  60  Mo.  Iftft;  II  Am.  B.  412. 

13  Baltimore  9.  Cemetery  Co.  7  Md.  ftl7. 

14  See  Rrlghtman  9.  Klnier,23  Wis.  ft4;  Palno  9.  Spratley,ft  Kan. 
125;  i  tut,  ante. 

1ft  Baptist  Church  9.  McAtee.  8  Bush,  ftOA;  8  Am.  EL  480;  FIrrt 
Presby.  Church  v.  Fort  Wayne,  :i6  Ind.  33S;  lo  Am.  It.  3ft. 

16  Amite  City  9.  Clements.  24  La.  An.  27;  and  see  Dubuque  w, 
Illinois  Ceut.  R.  R.  Co.  39  lowa,iMi. 

17  State  9.  MUwanl-ee.Sft  Wis.  122;  Brltton  r.  Platte  City. 2  1)111.  I; 
Belne9.  Levee  CoiuiiAissloiiers,  19  Wall.  6ft5;  audaee  lit.  Mandamus. 

18  U.  S.  Const,  art.  1.  S  19.  subd.  2. 

19  The  North  Cape,  6  Bls8.ftO*. 

§  300.  Liabilities  of,  in  general.—AVhere  dutien  of 
a  judicial  uature  are  imposed  upon  h  municipal  corponir 
tipn,  the  due  execution  of  wliicli  requires  the  exercise  of 
deliberation,  judgment,  and  discretion,  tlie  corporation  is 
exempt  from  all  responsibility  by  action  for  the  motives 
which  influence  it,  aud  for  tlie  manner  in  whicli  such 
duties  are  performed.^  Such  a  corporation,  being  pub- 
lic and  sovereign  in  its  nature,  is  not  liable  to  be  sued 
either  for  a  failure  to  exercise  powers  intrusted  to  the 
judgment  and  discretion  of  its  proper  authorities,  or  for 
errors  committed  in  their  exercise.^  Tims,  the  failure  of 
the  corporate  authorities  to  exercise  the  power  to  the  full 
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extent  necessary  to  protect  the  city  from  damages  by 
fire,  does  not  render  the  city  liable  to  an  action  therefor;  * 
and  ill  general,  no  action  lies  to  charge  a  city  for  damages 
for  results  of  defective  municipal  legislation.^  But  where 
judicial  duty  ends,  and  ministerial  duty  begins,  there 
immunity  ceases  and  liability  attaches.^  And  where  a 
duty  of  gHneral  int«rest  is  enjoined  upon  the  corporation, 
.  and  it  appears  that  the  burden  was  imposed  in  considera- 
tion of  the  privileges  granted  aud  enjoyed,  and  the  means 
to  perform  the  duty  are  placed  at  the  disposal  of  the  cor- 
por:ition,  it  is  clearly  liable  to  the  public  for  an  unrea- 
sonable neglect  to  conii)ly  with  the  requirement  of  the 
charter. 0  In  respect  to  such  duties,  a  town  or  city  is  not 
a  mere  municipal  corporation,  but  is  a  private  one,  and 
liable  as  an  individual  would  be  under  the  same  circum- 
stances." And  municipal  corporations  are  in  general 
liable  upon  their  authorized  contracts  to  the  same  extent 
as  private  corporations  or  natural  persons. ^  And  in  cer- 
tain cases,  an  action  may  be  maintained  against  a  muni- 
cipal corporation  upon  an  implied  promise;  ^  but  never 
in  a  case  where  the  corporation  possesses  no  power  to 
contract.*^*  But  a  contract  duly  made  by  a  municipal 
corporation,  under  authority  of  a  statute,  cannot  be 
impaired  by  a  subsequent  act  amending  the  statute  so 
as  to  take  away  the  power  of  the  corporation  to  make 
such  contract.^^  An  illegal  and  void  tax  or  license  fee 
colIecte<l  by  a  city  may  be  recovered  back  in  an  action 
against  the  corporation,**^  irrespective  of  its  having  btn-n 
collected  by  compulsion,  or  paid  under  protest. ^8  And  a 
purchaser  of  city  bonds,  which  are  void  for  wnnt  of  au- 
thority in  the  city  to  issue  them,  may  recover  back  froib 
the  city  the  amount  paid,  as  for  a  failure  of  the  consid- 
eration.** 

1  CoTnm*rs  «.  Dxicltett.  20  M<1. 468;  .Tones  v.  New  Tlaven, 34  Conn.  1 ; 
Duke  V.  Mayor  etc.  2U  Oa.  (>35;  Weigbtiiian  v.  Wasbiuj^tou,  1  Ulack, 
S9. 

2  Biinkmejer  r.  Evansville,  29  Ind.  187;  Barton  v.  Syrarnse,  37 
Barli.  2ir>;  S»  N.  T.  54;  Hill  r.  1lo5(toii,  1*22  Uuhh.  344;  anrl  see  Ilillv. 
Cluulotte,  TI  No.  Car.  55;  Uart  v.  Urldgei^ort,  13  Blackf.  2»». 

lioozrx  coap.— Ao. 
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8  WheeW  r.  Cincinnati.  !•»  OMo  St.  19;  Brlnkmeyer  v.  EranSTUte, 
29liHi.  1K7:  ILiffonl  v.  Now  Itodford.  Itf  Gray.  2U7;  and  see  Schattner 
V.  Kiiusas  City,  53  Mo.  Itii. 

4  Saxtou  V.  St.  Joseph.  (Ml  Mo.  IS3. 

5  JoiioH  V.  New  Havrn.  X4  Conn.  1 ;  Laoonr  r.  Mayor  etc.  3  Daer, 
406:  Lioyd  0.  Mayor  c>tc.  6  N.  Y.  ."Hi).  Hue  Little  Bock  v.  Wllllii,  27  Ark. 
A?i;  Sbeldon  v.  Kaiamuzoo,  'i4  Mich.  m3. 

6  Richmond  v.  Long.  17  Gratt.  37A;  Welghtman  v.  Washington,  1 
Black, a»;  Weetv.  Trtwteeit  tic.  Iti  N.  Y.  ibl.  uote. 

7  Jones  «.  New  Haven.  M  Conn.  1. 

8  SlUoocks  9.  Mayor  etc.  1 1  Hiui.  431 :  Hard  v.  City  of  Decorah,  41 
.Iowa.Sl3;  Hood  r.  Lyim.  1  Alleu,  103;  Tuitoham  v.  Kogeni.42  Vt.  189. 

bee  tit.  ULTUA  Ymics. 

9  Harlem  Una  Li^ht  Co.  r.  Mayor  etc.  3  Robt.  100;  33  N.  Y.  309; 
Seaffraves  v.  AUuii.  13  111.  36ti;  Oatt  Co.  r.  Saii  Franci.>cu,  *i  C«d.  4a3: 
riuiental  o.  Sua  Franciscu,  21  Id.  3.M ;  and  see  Parks  v.  Waltliam,  liO 

loo. 


10  Jiurrlll  r.  DoAton.  2  Cliff.  WO;  and  coinpan*  Sprtugfield  Milling 
Co.  0.  LaitoCo.  SOreK.  26!);  t'reiirh  r.  Aubuin.  tiJ  Me.  4oi:  Kullu4'k  r. 
Stevens  I'ohil,  37  »i«.  346;  McDonald  9.  Mayor  vie.  i  lluu.  li:^;  4 
Thomp.  &  C.  177. 

11  GtMHlalc  9.  Fennoll,  27  Ohio  8t.  426;  and  see  State  0.  Heath,  20 
La.  An.  I7J:  l^arle  0.  WulUurord.  44  Vt.  3o7;  Allegheny  City  0.  McClur- 
kau.  14  I'ii.  St.  bl.    Compare  llUteuhoiise  r.  Mayor  etc.  26  Md.  336. 

12  First  £cclesia8ti(*al  Soc.  r.  Hartford.  3H  Cc>iui.  274;  Supervisors*. 
Mauuy,  M  lil.  I60;  I'owers  c.  >aufura,  3:)  Me.  Itxt. 

13  Callaway  0.  Mayor  etc.  48  HiX.  18»;  Steamboat  Co.  r.  New  Orleans, 
23  Int.  ICcv.  Kec.  ii»;  Uulvebtuii  0.  S)  duur.  3.(  Tcx.iiJti.  Compare  Jenks 
V.  Lima  Tuwn^hlp,  17  Ind.  3i<i;  baker  r.  Cincinnati.  II  Oiiio  St.  534; 
Cook  V.  Freeholders,  2  Dutch.  32ti;  liiUues  0.  School  District,  41  Ale. 
246. 

14  Paul  0.  City  of  Kenoslia,  32  WLs.  266:  and  see  Herzo  0.  .San  Fnm- 
rlseo,  33  Cid.  134;  Alien  0.  Cameron,  3  Dill.  IW;  De  \om  0.  Itichioond, 
18  Gl-att.  3J8. 

§  301.  Liability  for  acta  of  offioers  or  figents. — In 

geueral,  if  tlm  officer  (ir  agent  of  a  municipal  corporation 
is  in  tlie  exercise  of  a  power  conferred  upon  the  corpora- 
tion for  its  private  beuetit,  unil  injury  ensues  from  the 
misfeasance  or  negligence  of  such  officer  or  agent,  the 
corporation  is  liable,  as  in  tl>e  case  of  private  corporations 
or  individuals.^  liut  when  the  acts  or  omissions  com.- 
plaineil  of  were  done  or  omitted  in  the  exercise  of  a  cor- 
porate franchise  conferred  uxx)n  the  corporation  for  tlia 
public  good,  and  not  for  private  corporate  advantage,  then 
the  corporation  is  not  liable  for  the  consequences  of  such 
acts  or  uuji8.sions  on  the  part  of  its  officers  and  agents.^ 
Where  the  thing  done  lies  wholly  beyond  the  corxx>rat6 
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powers,  tlie  corporation  cannot  be  held  liable,  whether  it 
directly  commanded  the  performance  of  the  act,  or  the 
act  waH  done  by  its  officers  without  express  command. ^ 
And  in  order  to  render  a  municipal  corporation  liable  for 
wrongs  committed  by  persons  claiming  to  act  for  it»  the 
proof  must  show  either  that  the  act  was  expressly  author- 
ized,^ or  done  in  good  faith  in  pursuance  of  a  general  au- 
thority,* or  that,  having  been  done  without  full  authority, 
it  was  afierw.ards  adopted  or  ratitie<l  by  the  corporation.^ 
And  the  corporation  is  not  liable  for  the  acts  or  omissions 
of  duty  of  independent  officers,  whose  duties  are  specifi- 
cally prescribed  by  law,  although  appointed  by  the  cor- 
poration.'  In  this  respect,  the  othcers  are  quasi  civil 
officers  of  the  government,  though  appointed  by  tlie  cor- 
poration; B  but  it  may  be  held  liable  for  the  acts  of  those 
who  are  in  law  its  agents,  though  they  may  not  be  ap- 
pointed by  itself.*')  A  municipal  corporation  is  not  liable, 
unless  by  statute,  for  the  negligence  of  the  persons  acting 
in  its  tire  departmeut;  i®  nor  for  the  negligen«*.e  of  its  offi- 
cers or  agents  in  executing  sanitary  regulations  adopted 
for  the  purpose  of  preventing  the  spiead  of  contagious 
disease;  ^^  nor  for  the  neglect  or  un.skillfuluess  of  select- 
men or  physicians  employed  by  the  town,  in  consequence 
of  which  the  small-pox  spreads  and  the  plaintiff  catches 
it;^  nor  is  a  city  liable  for  tlie  trespasses  and  unlawful 
acts  of  violence  of  its  police  officers;  ^^  nor  is  it  liable  to 
an  action  for  damages  for  the  illegal  arrest  of  a  citizen  by 
one  of  its  police  officers  ^*  But  the  doctrine  of  respondeat 
superior  applies,  and  a  city  may  be  held  liable  for  the 
trespasses  of  an  officer,  when  he  acts  not  only  as  a  public 
officer,  but  also  under  express  authority  of  the  city  gov- 
ernment, and  in  the  attempt  to  obey  its  directions. ic  So 
a  city  is  not  in  general  liable  for  injuries  caused  by  the 
negligence  of  a  contractor  in  performing  work  under  a 
contract  between  him  and  the  city  government;  i*  but  it 
is  otherwise  where  the  relation  of  masiter  and  servant  is 
sliown  tu  exist  between  them.^' 
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1  Murtaoffh  v.  St  Lonls,  44  Mo.  479;  and  see  S  900.  ante, 

2  Miirtauffh  r.  St.  Louin,  44  Hu.  479;  Uart  o.  Uridgeport,  13  Itlatchf. 
IV;  RiiUM'tt  IclclimouU  9.  Long,  17  Grstt.  >75;  Head  o.  New  Uaveu,40 
Coiiu.  7'J;  liaiii  V.  Ma>  ur  etc.  5  Joue^  ^  8. 4ad. 

3  Cnle  r.  Nashville,  4  Bneed.  \(S1\  Morrisou  r.  lAwreuce,  98  Klasn. 
919;  CiiiiilM-rUuid  elc.  Cauail  Cu.  v.  roriiaiiU,  02  Me.  504;  Chelsea  v. 
WasblUiftuii,  44  Vt.  blU;  'ihumsou  v.  lloouvUle,  61  Mo. -Jo2:  llanvty  v. 
City  of  KochuHter.  .16  Barb.  177;  HarrUoii  r.  Columbia,  44  Tex.  il»; 
Chicago  V.  Turner,  80  111.  41W;  8iulth  t.  City  of  ttocheaiter.  7<>  M.  Y.  dUi: 
Uuul  r.  lloouvUle.  ft.)  Mo.  (ic'U;  27  Am.  U.  2Utf. 

4  Thayer  v.  City  of  lioston.  lu  Pick.  511 :  BiiflUo  etc  Tump.  Co.  v. 
BuJI&io.  b6  N.  Y.  ftSU;  Lee  v.  haady  Uili,49  Id.  Hi. 

5  Buffalo  etc.  Tump.  Co.  v.  BuHalo,  58  N.  Y.  639;  Chicago  v,  Mo- 
Qraw.  75  llL  MM. 

6  feihei -mail  r.  OreDada,51  Miss.  186;  and  see  Arlington  v.  Pierce,  122 
Alans.  27U;  J'csi erlleid  v.  Vlckers,  3  Cold. 2U5;  Fox  v.  2iiorihuru  LiLicitics, 
t  Watu  &  8. 1U3. 

7  MaxiiiUhui  v.  Mayor  etc.  2  Hun,  263:  62  N.  Y.  160;  20  Am.  &.  4(i8; 
and  see  Lorilluid  v.  Town  of  Monroe,  11  N.  Y.  392;  fiherboiu'ue  v.  Yuba 
Co.  21  Cal.  113;  Wheeler  r.  Cmciuuati,  19  Ohio  ^t.  h);  Dunbar  9.  Uos. 
ton,  112  Mas-H.  7.');  button  v.  Board  of  Police,  41  Mhw.  2;k>;  Laruos  9, 
Dhitrlct  of  ColumbU.  91  U.  s.  540. 

8  Martin  v.  klayor  etc.  1  HIU,  545;  and  compare  Prather  9.  Lexing- 
ton. 13  Mou.  B.  5o9. 

9  Commissioners  «.  Duckett,  20  Md.  468. 

10  Hayes  v.  0»hko8h.  32  Wis.  314;  Howard  v.  San  Francisco,  51  Cal. 
ft>;  Torbush  0.  Morwieh,  88  Conn.  225;  Heller  v.  Mayor  etc.  53  Mo.  159. 

11  Ogg  0.  City  of  Lansing,  35  Iowa.  495;  14  Am.  B.499;  and  see  Siuall 
V.  Danville,  51  Me.  35»:  Barbour  v.  l:.llsworth,  67  Id.  294;  Ulelly  9.  Phil- 
adeiphU,  bO  Pa.  St.  4ii7. 

12  Brown  0.  Yiualhaven.  65  Me.  402. 

13  Dargou  r.  Mobile,  91  Ala.  469;  Kimball  0.  Boston,  1  AUen,  417;  and 
•ee  Elliott  9.  Phihidelphia,  7  Phihu  128. 

14  Cook  r.  Mayor  etc.  54  Oa.  468;  Calwell  v.  City  of  Boone,  51  Iowa, 
687;  S3  Aiu.  K.  154;  Burch  v.  Hardwick,  30  Gratt.  24;  32  Am.  li.  6W. 

15  Woodcock  9.  Calais,  66  Me.  234. 

16  Pack  9.  New  York.  8  N.  Y.  222;  Pahiter  v.  Pittobnrg,«6  Pa.  8L213; 
Reed  9.  AUeghouy  City,  79  id.  300. 

17  Barry  0. 8t.  Louis,  17  Mo.  121 ;  and  compare  Mayor  etc  9,  Bailey, 
2  Denio,  433;  Phiuiiy  «.  Augusta,  47  (^a.  260. 

§  302.  Construction  and  repair  of  sewers.— The 
duty  tu  cou8truct  sewtirs  is,  in  its  nature,  judicial,^  and  a 
city  iuuiirn  uu  liability  for  the  entire  omission  to  construct 
them.*''  But  having  determined  upon  their  construction, 
the  duties  uf  constructing  them  properly  and  keeping 
them  iu  gooil  condition  and  repair  are  ministerial  ;<  and 
negligence  iu  the  discharge  of  such  duties  will  render  the 
corporation  liable  for  the  resulting  damages.^  And  there 
must  be  skill  and  care  in  determining  the  capacity  of  the 
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Bfwer  to  carry  off  the  water,  as  well  as  in  the  mere 
iu«)chaui.sm  of  its  construction.^  And  the  liability  of  a 
city  extends  to  injary  sastained  through  actual  neglect 
of  its  agents  or  servants  to  use,  in  the  maintenance  of  a 
sewer,  that  care  and  prudence  which  a  discreet  man 
would  use  if  the  risk  were  wholly  his  own.*  Tliis  in- 
volves the  exercise  of  a  reasonable  degree  of  watchful- 
ness in  ascertaining  the  condition  of  sewers  from  time  to 
time,  and  preventing  obstructions  and  dilapidation ;  *  but 
where  the  city  is  without  fault  in  this  respect,  it  is  not 
liable  for  injuries  caused  by  obstructions  accumulating 
in  a  sewer,  unless  notice  of  such  obstructions  to  the  city 
is  proved  or  may  be  presumed. *  Nor  is  a  city  liable  fop 
injuries  from  the  mere  abandonment  of  a  sewer.^  It 
may,  in  its  discretion,  discontinue  a  sewer, w  and  if  the 
inhabitants  are  not  thereby  left  in  a  worse  condition  than 
if  the  sewer  had  never  been  made,  the  city  will  not  be 
liable  for  injuries  caused  by  the  flow  of  surface  water.^i 

.  1  City  Council  v.  OUmer,  33  Ala.  116;  Child  r.  Boston.  4  Allen.  41; 
McCarthy  r.  Syracuse,  4ti  N.  Y.  Ii)4:  and  see  Muun  r.  Pittsburg,  40  Pa. 
St.  »A\  SloudiuKer  v.  Newark.  2»  N.  J.  £q.  187. 

2  Carr  r.  Northern  Lllwrtles,  35  Pa.  St.  3*J4 ;  BIllls  r.  Brooklyn,  82  N. 
T.  4tS»;  Smitli  r.  Maj'or  etc.  Mi  Id.  2fl5;  23  Am.  U.  .53. 

3  Jones  r.  New  Haven.  34  Conn.  1. 

4  Simmer  v.  City  of  St.  l*anl,  23  Minn.  408;  Ashley  r.  Port  Huron, 
S5  Miih.  2 'Hj  24  Am.  K.  .552;  Hurper  r.  Milwaukee.  30  Win.  3(»;  Di)rman 

6.lacksouvlUe.  13  Fla.  638;  Douohue  v.  Mayorrte.  3  Daly,(i5;  Boston 
olllnff  Mills  r.  Cambridge,  117  Miiss.  3%;  Savnnunh  v.  Wuldner,  4 )  (Ia. 
SIS;  MerrlfleUl  v.  Worcester,  MO  Mass.  21K;  14  Am.  K.  Ai*2:  Bradt  r 
All>aiiy.5  Hun,5!Jl;  Beach  v.  £lmiiu,22  Id.  158;  City  of  Joliet  r.  Har- 
wood,  Mi  III.  110;  2K  Am.  R.  17. 

ft  Lewenthal  v.  Mayor  etc.  til  Barb,  ftll;  ft  Lans.  ft:t2;  Indianapolis 
V.  Huffer,  30  Ind.  235;  and  see  Mayor  etc.  v.  'i  liompson.  29  Ark.  5b.9. 
But  conniare  Mills  r.  Brooklyn.  32  N.  Y.  4.s»;  Fair  r.  I'hilailelphla.  H8 
Fa.  St.  30H;  32  Am.  K.  4.55;  City  of  Denver  v.  Capelil,  4  Colo.  2ft;  34  Am. 
K.(i2. 

6  Kowe  «.  Portsmouth,  96  N.  H.  291;  22  Am.  R.  4K4;  Masterton  v. 
M t.  Vernon,  ft8  N.  Y.  3i)l.  Comiiai-e  Murphy  o.  Lowell,  128  Mass.  3%: 
IftAni.  R..SH1. 

7  BlcCarthy  r.  Syracuse,  46  N.  Y.  194. 

8  Rowu  V.  Portsnioutli,  AS  N.  H.  2f)l ;  22  Am.  B.  464;  Smith  v.  Mayor 
etc.  4  lluu.  b:i7:  ti  Tliomp.  &  C.  685;  66  N.  Y.  2iift. 

9  I'ity  of  Atchison  r.  Challls.  9  Kau.  603. 

10  City  of  Atchison  v.  Challls,  9  Kan.  60S. 

11  City  of  Atchison  v.  Challls.  9  Kan.  603;  Grant  r.  Erie.  69  Pa.  St 
420;  S  Am.  R.  27i;  Simpson  9.  Keokuk,  34  Iowa,  568;  Kuil  v.  Indian- 
apolis, ft2  Ind.  ft47;  Judge  v.  Merlden,  38  Conn.  90. 
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g  303.  Repair  of  streets.— A  charter  power  to  "  open 
and  extend  *'  streets  includes  construction  as  well  as  lay- 
ing out.^  A  general  power  to  make,  grade,  repair,  and 
improve  streets  is  a  contfnuingone,  unless  the  contrary  be 
indicated ,2  and  includes  ]x>wer  to  grade  a  street  anew;* 
and  of  the  necessity  or  expediency  of  its  exercise,  the  gov- 
erning body  of  tlie  coriwration  are  the  judges.'*  But  the 
I^ower  to  determine  what  street  improvements  shall  be 
made,'  or  the  power  to  regulate  the  general  grade  of  the 
street,  cannot  be  delegated.^  A  city  corporation  is  not 
liable  for  damages,  except  by  statute,  for  injury  to  the 
property  of  an  individual  resulting  from  the  exercise  by 
the  city  authorities,  in  good  faith  and  with  due  care,  of 
the  lawful  corporate  power  to  lay  out,  grade,  or  repair 
streets;  7  and  this  is  held  to  be  so,  even  where  the  grad- 
ing done  was  unauthorized. ^  But  as  it  respects  chartert^ 
cities  or  ordinary  municipal  corporations, ^  they  owe  to 
the  public  the  duty  of  keeping  in  good  order  and  condi- 
tion the  streets  and  public  ways  b^ng  within  their  cor- 
]>orate  Iimits,^<^  and  are  liable  for  injuries  to  persons  and 
property  happening  by  reason  of  thuir  neglect  to  do  so.^ 
And  it  is  immaterial  how  a  public  street  in  a  city  became 
such,  so  far  as  regards  the  duty  of  the  city  to  keep  it  in 
safe  condition.!-*  But  the  liability  of  a  city  for  defects  in 
streets  does  not  extend  to  failure  to  improve  a  street  not 
needed  for  the  use  of  the  public;  ^^  nor  to  injuries  re- 
ceived from  a  defect  in  a  highway  while  using  it  merely 
as  a  playground;  A*  nor  to  defects,  though  within  the  high- 
way, which  are  out  of  the  traveled  path,  and  not  so  situ- 
ated as  to  affect  the  safety  of  travelers  ;i6  nor  to  an 
omission  to  erect  barriers  merely  to  prevent  travelers 
from  straying  from  a  highway; i*  nor  to  obstructions 
which  the  city  is  under  no  obligation  to  remove,  men^ly 
because  it  has  tried  to  remove  them.^'^  So  the  liability  is 
limited  to  the  natural  consequences  of  the  neglect  of 
duty,!*  and  to  injuries  caused  solely  by  the  neglect  or 
defect.io    If  the  negligence  of  the  plaintiff  materially 
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contribnt-ed  to  the  injury,  it  is  a  defeDse.^^  And  a  recov- 
ery of  dama||[es  for  a  personal  injury,  caused  by  neglect 
to  repair  a  street,  should  be  limited  to  a  compensation 
for  loss  of  time  and  expenses  incurred  in  curing  the  in- 
jury, the  pain  and  suffering  caused,  and  any  permanent 
injury  sustained.^^  To  warrant  exemplary  damages,  the 
negligence  of  the  authorities  must  be  so  gross  as  to  be 
willful,  or  as  indicating  actual  bad  faith.^  The  liability  of 
quasi  corporations,  such  as  counties,  townships,  etc.,  for 
defects  in  highways,  is  less  stringent,^  and  is  generally 
confined  to  such  penalty  as  may  be  expressly  imposed  for 
the  neglect.34  And  in  some  of  the  states,  incorporated 
cities  are  not  liable  for  injuries  sustained  by  private  indi- 
viduals through  neglect  of  the  city  officers  to  keep  the 
streets  in  repair,  unless  declared  to  be  by  their  charters.^ 

1  SuRar  Refining  Co.  r.  Mayor  etc.  26  N.  J.  Eq.  247. 

2  New  Haven  p.  Sargent,  38  Conn.  M;  9  Am.  B.  360;  Oall  v.  Clncln* 
oat!,  18  Ohio  St.  563. 

3  Karst  v.  St.  Paul  etc.  R.  B.  Co.  22  Minn.  118;  Wistar  v.  Philadel* 
phla,  80  Pa.  St.  505. 

4  Markham  v.  Mayor  etc.  23  Qtk.  402;  McCormlck  v.  Patchln,  53  Mo. 
S3;  14AU1.R.440. 

6   H}'de8  r.  Joyes,  4  Bush,  464. 

6  State  «.  New  Brun8Wi(A,  32  N.  J.  L.  548. 

7  Oreen  v.  Reading,  9  Watts,  882;  Hovey  o.  Mayo,  43  Me.  322;  City 
of  Delphi  V.  EvaiiR,  36  Ind.  RO;  10  Am.  K.  12;  Simmons  v.  Camden,  29 
Ark.  276;  Dore  r.  Milwaukee.  42  Wis.  108;  Cheever  v.  Shedd.  13  Blatchf. 
298;  and  see  Lee  v.  Minneapolis.  22  Minn.  13;  Burlington  v.  Gilbert,  31 
Io%va.  856;  Detroit  v.  Beckman,  34  Mich.  125:  Shaw  r.  Crocker.  42  OaL 
435;  City  of  Quincy  v.  Joues,  76  111.  231;  20  Am.  B.  243;  Mayor  etc.  v 
'WiiUson.  50  Md.  138;  33  Am.  R.  304. 

8  Horn  v.  Baltimore.  30  Md.  218. 

9  See  Browning  v.  Springfield,  17  HI.  143. 

10  Oriffln  V.  Willlamstown,  6  W.  Ya.  312;  Sterling  v.  Thomas,  60  HL 
S64;  People  v.  Bloomiugton.  63  id.  207;  GlM'k  v.  Lockport,  49  Barb.  680; 
Meares  o.  Wilmlugtou,  9  Ired.  73. 

11  Blake  r.  St.  Louis,  40  Mo.  569;  Dayton  v.  Pease,  4  Ohio  St.  80; 
Parker  r.  Macon.  39  Oa.  725;  Albrittin r.  Huntsville,  60  Ala.  486;  31  Am. 
B.  46;  Weed  r.  Balistou  Spa.  76  N.  Y.  329;  Barnes  v.  £lba,  32  Wis.  605: 
Shartle  v.  MlnneaiMilis,  17  Minn.  308.  Bat  see  Navasota  v.  Peace,  46 
Tex.  5:25;  26  Am.  R.  279. 

12  Phelps  V.  Mankato,  23  Minn.  276. 

13  Craig r.  Sedalia,  63  Mo.  417:  City  of  Henderson  v.  SandefOr,  11 
Bush,  550;  and  see  Morgan  v.  Haliowen,  57  Me.  375. 

14  Tighe  V.  Lowell,  119  Mass.  472;  Lyons  v.  Brookline,  Id.  491;  Blo<l> 
gett  V.  Boston,  8  Alien,  237;  and  see  Chicago  v.  Starr,  42  lU.  174. 
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16  W1i6«ler  e.  Westport,  SO  Wis.  192;  Perkins  v.  Fayette,  68  Me.  IIS; 
S  Am.  B.  84.  See  Blake  v.  Newlleld,  68  Me.  366;  City  of  Atlanta  w. 
WUSOU.  fl9  Oa.  644;  ^  Am.  K.  KNL 

16  PnlTer  0.  Inhabitants  of  Oranire,  122  Mass.  389;  Sykes  v.  Pawlet, 
43  Vt.  44i>:  5  Am.  R.  2^:5;  Cluipman  e.  Cook,  lU  R.  I.  304;  U  Am.  K.  b86. 
Btit  Uarriprs  or  railing;*  must  l>e  ercctea  and  maintained  at  places 
where  nccpsitary  tu  render  traveling  on  the  hlgrhway  s«ife :  Woods  v. 
QrotOH,  111  B1US.H.  357;  Ward  o.  Noitu  Uaveu,  4J  Cuuu.  148.  Aud  their 
necessity  is  a  question  of  fact  for  the  Jury:  Iloufe  ir.  Tuwn  of  Fulton, 
29  Wis.  iMi;  U  Am.  U.  5d8. 

17  Goodrich  v.  Chicago,  4  BIss.  18;  aud  see  Scott  «.  Des  Moines,  34 
Iowa,  A53. 

18  Nlf*hols  V.  Athens,  66  Me.  402;  Smith  v.  Leavenworth,  15  Kan.  81. 

19  Howe  r.  Lowell,  lul  Mass.  1I9;  shepherd  v.  Chelsea,  4  Allen.  113. 

20  Covington  v.  Bryant,  7  Bush,  248;  Durkln  v.  Troy,  61  Barb.  437; 
Loveiiguth  0.  lUoomingtoa.  71  111.  238. 

21  Jacksouviilo  v.  Lambert,  62  IlL  A19;  Weiseiiberg  «.  Appleton.  26 
Wis.  56. 

22  Cblcngo  V.  Kelly,  69  111.  475;  Jacksonville  v.  Lambert,  62  id.  S19. 

23  Boiier  r.  Uenr}'  County ,26  Iowa,  264 ;  Hamilton  County  v.  Mlghels, 
7  Ohio  SI.  1U9;  Treadwell  v.  Comm'ra,  11  Id.  106. 

24  Walthani  c.  Kemper,  55  111.  346;  8  Am.  R.  652;  Bussell  v.  Town  of 
Stcubrn.  57  ill.  'Vt;  Tray  v.  Jersey  City,  32  N.  J.  L.  3SM:  Granger  v. 
Pidaski  County,  26  Ark.  37:  liraliam  v.  supervisors,  54  Miss.  36:{;  28 
Am.  U.  352:  ilikenberry  v.  Township  of  Bazaar,  22  Kau.  556;  31  Am. 

B.  19a 

25  WInbigler  r.  Los  Angeles,  45  Cal.  36;  and  see  Detroit  v.  Blackeby* 
21  Mich.  84;  4  Am.  R.  450;  Fray  v.  Jersey  City,  32  N.  J.  L.  VM. 

§  304.  Injuries  from  defective  sidew^alks.— The 
duty  of  a  municipal  corporation  to  keep  its  ways  in  re- 
pair, and  maintain  tliem  free  from  defects  or  obstructions, 
extends  to  sidewalks;  ^  and  a  city  is  liable  in  damages  for 
an  injury  resulting  from  a  defective  sidewalk,^  altliough 
it  was  constructed  without  authority  from  the  city .«  And 
the  fact  that  the  plaintiff  was  at  tlie  time  intoxicated  will 
not  preclude  a  recovery  for  the  injury,  unless  such  intox- 
ication contributed  thereto.*  A  city  is,  however,  only  re- 
quired to  keep  its  sidewalks  reasonably  safe  for  persons 
exercising  ordinary  care  and  caution.^  In  the  New  Eng- 
land states,  the  liability  of  towns  and  cities  for  injuries 
resulting  from  defective  streets  or  sidewalks  is  wholly 
statutory  ;<^  and  it  is  there  held,  that  a  town  or  city  is  not 
liable  to  one  injured  by  a  falling  sign  suspended  over  the 
sidewalk.? 

»  \  3^^H^^^.V'  Mayor  etc.  2  Daly,  243;  Hijert  s.  Greencastle.  43 
Ind.  674;  Furucll  r.  St.  Paul,  20  Minn.  117:  Manchester  v.  Hartford.  36 
Conn.  118;  Hubbard  v.  Concord,  35  N.  H.  52. 
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2  Dnnnt  v.  PnlUM^r,  29  N.  J.  L.  M4;  Cnsick  v.  Nonvlrb,  40  Conn. 
175;  Omaha  v.  Oliustead.  ft  Neb.  446;  Weare  v.  Fitcbbarg«  1^0  Mass.  384. 

3  Higert  9.  Oreeucastle,  43  lud.  674.  See  Boucher  v.  New  Haven» 
40  Coim.  457, 

4  Healy  v.  Mayor  etc.  6  Thomp.  ft  C.  92:  3  Hnn,  708;  nnd  compare 
▲Iger  V.  Lowell,  8  Alien.  402;  Stuart «.  Machias  Port,  48  Mc.  477. 

5  Chicago  V.  McOlven.  78  ni.  847.  As  to  what  Is  reasonable  rare  In 
removing  Ice  audbiiow  from  sidewalks:  See  MrLaughllii  r.  Corry,  77 
Pa.  St.  lU I;  18  Am.  R. 4J2:  Collins r.  Council  Bluffs, Siiowa.  324;  7  Am. 
B.200;  Toudp.  City  of  Troy,  61  N.  V.ftUO;  61  Barb.frSO;  Cook  v.  Mil- 
waukee, 24  Wis.  270;  1  Am.  u.  183;  Savage  v.  Bangor.  40  Me.  176. 

6  Reed  V.Belfast, 20  Me. 248;  Chldseyv.  Canton.  17  Conn.  475;  State 
•.  Bnriiugton.  36  Vt.  621:  Eastman  v.  Meredith,  36  N.  II.  2^<4;  lllxou  v, 
Lowell.  13  Gray,  69:  Oliver  v.  Worcester,  102  Mass.  48tf;  Cromarty  v. 
Boston,  127  Mass.  329;  84  Am.  R.  881. 

7  Jones  v.  liostou,  104  Mass.  75:  6  Am.  R.  194;  and  see  Taylor  v. 
Peckham.  8  R.  1. 849;  5  Am.  U.  578;  Hewlsuu  r.  New  Baven,  37  Cuuu.  475; 
9  Adi.  B.  842.  But  compare  Orove  v.  Fort  Wayne,  45  lud.  429;  15  Am. 
B.262. 

g  305.  Ziiability  as  affected  by  notice.—Tlie  lia- 
bility of  a  city  fur  an  injury  caaned  by  a  defect  in  a  public 
street  or  sidewalk  extends  only  to  a  defect  of  which  the 
city  has  had  actual  notice,^  or  which  has  existed  long 
enough  or  notably  enough  for  notice  to  be  reasonably  in- 
ferred.^ But  the  rule  as  to  notice  has  no  application  to  a 
case  where  the  ignorance  of  the  defect  is  the  result  of  a 
clear  and  unmistakable  omission.^  If  the  exercise  of  a 
proper  supervision  would  have  led  to  tlie  discovery  of  a 
defect  in  season  to  repair  it  or  to  protect  the  public  against 
it,  there  is  the  same  liability  for  an  injury  caused  by  the 
defect  as  if  there  had  been  actual  knowledge  of  it.**  But 
where  cities  and  towns  are  under  no  obligation  to  light 
highways,^  mere  notice  to  a  lamp-lighter  of  a  defect  in  a 
sidewalk  does  not  warrant  a  linding  that  the  city  had 
notice  thereof.* 

1  Donlon  r.  Clinton,  33  Iowa.  397 ;  Jansen  v.  City  of  Atchison,  16 
Kan.  358;  Fort  Wayne  v.  DeWltt,  47  Ind.  3^)1 

2  Dewey  v.  Detroit,  15  Mich.  307;  Moore  v.  Minneapolis,  19  Minn. 
800;  HaU  r.  Maiicbt'iitPr.  4U  N.  II.  410;  Wanl  r.  Ji'ffenoii.  24  Wis.  342; 
Fahey  c.  Howard.  Hi  111.28;  Atchison  r.  Klncr.n  Kan.  .VMi;  Chicago  v, 
HcCartliy.  75  111.  002;  Todd  v.  ( Ity  of  Troy,  61  N.  Y.  506;  aiul  nee  sea- 
man t>.  Mayor  etc.  3  Daly,  147;  Schwelckhardt  v.  St.  Louis.  2  Mo.  App. 
671. 

3  Boucher  t>.  New  Haven,  40  Conn.  457:  and  see  Alexander  v.  MU 
BterUuff,71111.3ti6. 
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4  Cntl^k  r .  Norwich,  40  Conn.  8T5 :  anil  see  Mayor  etc.  r .  Pertlne,  53 
Oa.  607;  McCarthy  v.  Syractue.  46  N.  T.  194 ;  Rosenberg  v.  Des  Moines, 
41  Iowa,  415:  Market  v.  St.  Louu.  56  Mo.  189. 

5  See  Randall  v.  Eastern  R.  R.  Co.  106  Mass.  276;  City  of  Freeport 
V.  Iabell.83  111.  440;  25  Am.  B.  407. 

6  Monies  «.  Lynn,  119  Mass.  27S.  A  city  Is  not  liable  for  injnrlea 
eaosed  by  the  fall  of  a  public  roaii^et-hcrasccaosedby  a  cyclone:  Flori 
9.  at  Louis,  60  Mo.  341 ;  36  Am.  R.  004. 

g306.  Xbccavatioiis  and  obBtmctioiiB.— Where 
streets  are  ased  for  the  deposit  of  building  materials  by 
adjoining  proprietors,  or  are  dug  ap  for  the  construction 
of  sewers,  the  laying  of  water  or  gas  pii)es,  or  for  other 
improvements  by  the  corporation  or  by  the  adjoining 
owner,  it  is  the  duty  of  the  corporation  to  see  that  proper 
guards,  or  lights  by  night,  are  erected  and  maintained 
around  such  excavations  or  obstructions,  so  that  travelers 
be  not  exposed  to  injury;  ^  and  for  a  neglect  of  this  duty, 
whereby  a  person  is  injured,  the  corporation  is  liable.!* 
And  its  liability  is  not  varied  by  the  consideration  that  it 
has  or  has  not  contracted  with  the  persons  doing  the  work 
to  adopt  such  precautions.'  8o  if  cellar  doors  opening  out 
on  the  sidewalk  are  negligently  kept  or  left  open,^  or  a 
hole  in  a  street  has  been  permitted  to  remain  after  atten- 
tion of  the  proper  officers  has  been  called  to  the  defect, 
the  corporation  is  liable  to  a  person  injured  thereby .6 
But  where  the  corporation  has  been  compelled  to  pay 
damages  for  a  defect  in  a  street  or  sidewalk,  for  which  it 
became  legally  liable  through  the  wrongful  act  of  an  in* 
dividual,  it  may  recover  reimbursement  from  him.* 

1  Storrs  p.  trtlca,  17  N.  Y.  104;  Chicago  v.  McGlven,  78  HI.  347; 
Cusick  V.  Norwich,  40  Conn.  375;  Coviugton  r.  Bryant,  7  Rush.  248; 
Mayor  etc.  v.  I>odd,  58  Ga.  238;  Wendell  v.  Mayor  etc.  4  Abb.  N.  Y.  Apn. 
663;  and  see  King  v,  N.  Y.  Cent.  etc.  R.  R.  Co.  66  N.  Y.  181. 

2  Cusick  r,  Norwich,  40  Conn.  875;  Seneca  Falls  v.  Zalinskl,  8  Hon, 
ft71;  Mayor  etc.  v.  Cooley,55  Ga.  17. 

S  Storrs  V.  Utloa,  17  N.  Y.  101;  Springfield  v.  Le  Cbiire,  49  111.  476; 
and  compare  Sewall  v.  St.  Paul.  20  Miuu.  511;  Chlcasro  v.  Joney,  60  IJL 
883:  E-liigr.  N.  Y.Cent.  etc.R.  R.C0.66N.  Y.  181;  Chicago  ».  DemioOy, 
61  IU.431;  Cityof.Iolletr.  Harwood,  86  lU.  DO;  29Aui.K.  17;  City  of 
Erie  V.  Caulkins,  85  Pa.  St.  247 ;  27  Am.  U.  642. 

4  Smith  r.  Leavenworth,  15  Kan.  81 ;  Chapman  v.  Mayor  etc.  55  Qa. 
566;  and  see  Niblett  v.  Nashville,  12  Helsk.  684;  27  Am.  R.  755. 

5  Case  r.  City  of  Naverly,  86  Iowa,  541;  and  see  Fort  Wayne  v.  De 
Witt,  47  Tnd.  391;  Bassett  r.  St.  Joseph,  53  Mo.  290:  14  Am.  &.  446: 
Davenport  v.  Ruckman,  16  Abb.  Fr.  311 ;  10  Bosw.  20. 
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6  Seneca  Fall«»  r.  Zalinskl.  n  ITun,  871 ;  Beverln  r.  Eddr,  82  111.  189; 
and  see  Ceutorville  r.  Woods,  A7  Iiid.  1?)2;  Chicaffo  v.  Bobbms,  2  Black, 
418;  4  WaU.  (>57;  Faliuy  0.  Uui-vard.  (» lU.  '2». 

§  307.  Damage  by  fires.— Municipal  authority,  ei- 
ther by  express  grant  or  by  virtue  of  the  power  to  make 
police  re^ilations  «»r  needful  by-laws,  usually  extends  to 
the  adoptit^n  of  means  to  prevent  damage  by  tire.^  And 
nndfr  en  authority  to  provide  for  the  safety  of  its  inhab- 
itants, a  municipal  corporation  may  establish  fire  limits, 
and  prevent  the  erection  of  wooden  buildings  therein.^ 
But  the  power  to  organize  and  regulate  a  fire  department 
being  in  its  nature  legislative  or  judicial,  a  failure  of  the 
corporate  authorities  to  exercise  tlie  power  does  not  ren- 
der tlie  corporation  liable  to  an  action  therefor.*  Nor  is 
it  liable  to  the  owner  of  property  consumed  by  fire,  for 
the  reason  that  it  failed  to  keep  cisterns  filled  with  water, 
firehooks,  etc.,  in  repair,  whereby  the  fire  might  have 
been  extinguished  before  communicating  with  such 
owner's  property.*  Nor  is  it  liable  for  the  destruction  of 
a  building  torn  down  to  arrest  the  progress  of  a  fire,  un- 
less such  liability  is  created  by  statute;^  nor,  in  the 
absence  of  express  statute,  is  it  liable  for  injuries  caused 
by  the  negligence  of  a  fireman  while  engaged  in  the  dis- 
charge of  his  duties;  <^  nor  for  damages  by  a  voluntary 
fire  association  while  engaged  in  extinguishing  a  fire 
within  the  corporate  limits. ^ 

1  See  Robinson  r.  St.  Lonls,  28  Mo.  488:  Van  Rlcklen  v.  Bnrllnffton. 
n  Vt.  70;  WaUleiKb  v.  GlUiuau,  12  Me.  403;  VanderbUt  v.  Adama,  7 
Cowen,  U», 

2  VanderbUt  v.  Adams,  7  Cowen,  340;  Mayor  etc.  0.  Hoffman,  29 
La.  An.  UAi;  TJ  Am.  K.  34d:  Mayor  etc.  r.  Thorne.  7  Pal^e,  261;  Brady 
9.  Iiisuraure  Co.  11  Mlrh.4^'i;  and  see  Aldriuh  v.  Howard,  7  R.  1.  Mt 
Brown  r-  Hunu,  27  Conn.  3:{2;  City  of  'IToy  p.  Winters,  2  Hun,  63;  4 
Thump.  Jk  C.  2d<>;  S:deui  v.  Iklayues,  123  Mass.  372. 

3  Holier  r.  Sodalla.  53  Mo.  150;  14  Am.  R.  444;  Grant  v.  City  of  Erie. 
60  Pa.  t)t.4J0;  8  Am.  K.  272;  Wheeler  v.  Cincinnati,  19  Ohio  8t.  Id;  i 
Am.  K.  363;  Brink nieyer  v.  Evansville,  29  Ind.  187;  Hafford  v.New 
Bedford.  Itf  Gray,  'ial. 

4  Patch  V.  Covington,  17  Mon.  B.  722:  Wheeler  v.  Cincinnati,  19 
Ohio  8t.  19;  2  Am.  U.  368;  Jewett  v.  New  Haven,  38  Conn.  368;  9  Am. 
B.382. 

6  McDonald  v.  Red  Wing,  13  Minn.  38;  Keller  v.  Corpus  Christie, 
M  Tex.  614;  ti  Am.  B.6ia;  Correas  v.  Sau  Francisco,  1  Cal.453.  8m 
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•Im  Field  v.Dos  Hotoes,  S9  Iowa.  ff79;  18  Am.  R.  46;  Hnyor  etc. «. 
Lord.  18  Wend,  126;  People  r.  Bnflaio.  76  N.  T.  563;  32  Am.  R.  337.  But 
tee  Dftwsou  v.  Rultner.  48  Oft.  133. 

6  Jowett  «.  New  Haveii*  38  Conn.  368;  A  Am.  R.  383:  Howard  v. 
Ban  Frauclflco.  81  Cnl.  51;  risber  v.  Boston,  104  Mam.  87;  6  Am.  R.  196; 
and  nee  lUrcn  r.  Otfhkotth,  33  Wis.  310;  14  Am.  B.  7b«:  Greeuwood  v. 
Loutuville,  13  Bu«li,  'IX;  26  Am.  R.  263. 

7  Torbnsli  v.  Norwlcb,  38  Conn.  325;  8  Am.  B.  SOS. 

g  308.  Injnriea  by  mob.— Municipal  corporntionfl 
aro  not  liabl«i  at  coronion  law  for  ilnmnp^e  to  property 
done  by  mobs  or  riotoua  aaaemblnf^:^  nor  for  injnriea 
cauHCHl  by  tlie  faihirn  of  its  officers  to  repreaa  a  mob.* 
But  tlie  legislatura  may  provide  a  r<*me<ly  applicable  to 
audi  cases,  and  may  regulate  the  mode  of  assessing 
damages.* 

1  Western  Collejre  p.  CleTeland,  12  Ohio  St.  579;  Prather  v.  Lex- 
Inirton,  13  Blon.  It.  A50;  Mayor  etc  r.  P(»itltii(*y.25  Mil.  107;  Uuie  Comity 
V.  Oiiiither.  46  Ala.  118;  Comity  of  AUegheuy  «.  Oibsou,  no  Pa.  St.  397; 
3ft  Am.  K.  670. 

a  Prather  v,  Lexlnston.  13  Mon.  B.  8A9;  Hart  e.  Brtdgeport.  13 
Blatclif.  288;  Campbell  v.  City  of  Montgomery,  A3  Ala.ftL'7;  35  Am.R. 
656. 

3  Bee  Lnke  v.  Brooklyn.  43  Barb.  54;  Rarlef>  e.  Mayor  etc.  47  Id.  447; 
tioomis  V.  BupervtMore,  6  Laos.  2iiH:  l*aliiier  r.  Conconl.  48  N.  II.  211; 
Brlfftitman  v.  BrlHtnl,65  Ble.  426;  Wins  Chmif?  v.  Loa  Angel«^.47  Cal. 
531;  Duffy  r.  Bsiltimore.  Taney,  200;  Atchl80u  v.  Twine. »  Kan.  S.'SO;  la 
re  Pf  nusylvanla  Hall,  5  Pa.  St.  204;  Solomon  v.  City  of  Kingston,  34 
Hmi,562. 

§  309.  OfScers— election  or  appointment  of.— In 
tbia  country,  provision  is  usually  made  in  the  cliarter  of 
a  municipal  corporation  as  to  all  tlie  principal  officers 
thereof.  1  And  where  such  is  clearly  the  legislative  in- 
tent, the  corporation  cannot,  by  virtue  of  any  inhercmt  or 
implied  power,  create  another  office,  appoint  an  incum- 
bent, and  clothe  him  with  the  powers  of  a  municipal  olTI- 
cer.3  T'lie  provisions  of  the  rharter  as  to  tlie  time  and 
mode  of  election  or  appointment  of  officers  must  also  be 
ol«ervetl;8  the  powers  of  the  corporation,  in  this  respect, 
being  merely  such  as  the  charter  affirmatively  gives,*  If 
the  charter  provides  that  the  mayor  shall  be  elected,  a 
vacancy  occurring  in  the  office  of  mayor  cannot  be  fillH<l 
by  appointment  by  tbe  governor  of  tUe  state,  under  a 
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Statute  authority  to  fill  vacancies  in  municipal  offices.^ 
But  a  city  council  having  authority  to  elect  certain  offi- 
cers may  appoint  them  by  resolution,  if  no  mode  of  elec- 
tion is  prescribed.*  And  a  constitutional  provision  that 
county  and  township  officers  shall  be  elective  does  not 
necessarily  imply  that  city  and  village  officers  must  be 
elected^  A  charter  provision  that  the  common  council 
of  a  city  shall  '*  judge  of  the  qualifications,  elections,  and 
returns  of  their  own  members,"  has  been  held  to  oust  the 
courts  of  jiurisdiction  to  inquire  into  those  questions.  ^ 
But  the  contrary  has  likewise  been  held.^  A  municipal 
corporation  is  not  dissolved  by  the  mere  failure  to  elect 
officers,^®  while  the  capacity  to  elect  remains.^^  Failure 
to  hold  an  election  on  the  law  day  does  not  destroy  the 
right  to  hold  an  election  later;  ^>  the  previous  incum* 
bents  hold  over,  and  may  lawfully  exercise  the  functions 
of  their  office,  until  their  successors  are  elected.^*  The 
power  which  a  board  of  supervisors  exercise  in  conferring 
title  to  an  office  is  that  of  appointment  and  not  of  eleo* 
tion;  1^  and  it  is  within  the  power  of  the  board  to  revoke 
an  appointment  made  by  it,  at  any  time  before  the  com- 
mission or  certificate  is  issued  to  the  perscm  appointed.^ 
Acceptance  of  the  resignation  of  a  municipal  office  by 
the  proper  authorities  is  not  necessary  to  render  the 
resignation  effective,  unless  required  by  statute.^* 

1  See  state  v.  Yoa  Banmlmcta,  12  Wis.  810;  White  «.  Tallman.  2 
Dntcb.  67. 

t  Hoboken  v.  HarriAon.  30  N.  J.  L.  73.  Compare  Fiekl  v.  Olrard 
CoUefre,  M  ]*a.  St.  233;  People  v.  Bedell,  2  Hill.  ISM.  A  charter  power 
to  create  an  oflSce  by  ordinance  lnclude»  power  to  abolish  the  office: 
Waldraven  «.  Memphis,  4  Cold.  431;  Aagusta  v.  Hweeuy,  44  Ga.  4<S3;  9 
Am.  R.  172.    But  compare  Canlfleld  v.  St»te.  1  So.  Car.  461. 

I  Vason  V.  Augusta,  38  Oa.  542;  Stadler  v.  Detroit,  13  Mich.  346;  and 
■ee  Bex  v.  Chitty,  6  Ad.  A  E.  609;  Bex  v.  Mayor  etc.  7  Mod.  373. 

4  People  V.  Bansom,  56  Barb.  514. 

ft  Mayor  etc. «.  Hoffman,  29  La.  An.  651. 

6  Low  V.  Commissioners  etf*.  Charlt.  R.  M.  302;  see  Bnssell  v»  Cbl- 
eago,  22  III.  285;  Commonw.  v.  Pittsburg*  14  Pa.  St.  177. 

7  State  V.  Covington,  29  Ohio  St.  102. 

8  People  9.  Metxker,  47  Cal.  624;  and  see  Relleck  v.  Sontb  Norwalk, 
#  Conn.  3»»;  Peaborly  9,  School  Conuuittee,  115  Mass.  383;  Sttto  v. 
lUrlow.lftOhloSt.lI4. 

BooKB  Coap.— 41. 


t  310  MUVZCZPAL  00&PORATION8.  1182 

•  State  V.  FltsfrenM.  44  Mo.  ma;  People  v.  nail.  M  TK,  T.  117;  aad 
tee  Bunrinhofeii  v.  MHitla,  2  Rawle,  369;  Wammack  v.  HoUoway.  2 
AlA.  11 ;  If  cVeaiiy  v.  Mayor*  80  N.  T.  186. 

10  Welch  V.  Str.  OenoTleTe,  1 DUL  ISO ;  aad  eee  Colcheater  v.  Brooke, 
7  Q.  B.  HO. 

U  Clarke  v.  Rocbenterp  ft  Abb.  Pr.  107;  Prestdent  v.  Thompson,  M 
HI.  197:  Philips  9.  Wlckham,  1  Paige,  WO.  Compare  Bartdejr  v.  Levee 
CommlsBloiiers.  91 U.  H.  258. 

13  CommlSRloners  v.  McDanlel,  7  Jones,  107;  Thartn  e.  8ealirook,0 
Blch.  113;  Coles  County  v.  Allison,  23  IlL  437. 

13  People  V.  Falrbury*  M  UL 149.  Compare  Berkley  v.  IiOTee  Conii 
mlastouers.  08  U.  8. 298. 

14  Congere.Ollmer,aCaL78. 

18  Conger  e.  Ollmer,  12  GaL  n.  And  eompare  Pratt  e.  Lnther*  4S 
Ind.280. 

18  Btatae.M^or6te.4Nel>.S08. 

g  310.  Powers  and  duties  of  officers.— Municipal 
ofBcers  can  only  ezerciae  Buch  powers  as  are  conferred 
upon  them  by  legislative  authority,  either  expressly  or 
by  fair  implication;^  and  they  must  follow  strictly  the 
provisions  of  the  statute  conferring  their  powers.*  So 
persons  dealing  with  such  officers  must  ascertain,  at  their 
peril*  that  they  are  acting  within  the  scope  of  the  powers 
conferred.*  Powers  and  duties  involving  discretion,  con- 
ferred by  law  upon  specific  officers,  must  be  personally 
exercised;^  and  cannot  be  by  them  delegated  to  other 
officers,  unless  the  statute  expressly  permits  it.*  And 
municipal  officers  cannot  act  as  such  so  as  to  bind  the 
municipality  in  respect  to  matters  in  which  they  are 
personally  interested.*  The  duties  of  the  mayor  are  prop- 
erly executive  and  administrative;  ^  and  he  has  no  juris- 
diction, unless  it  be  expressly  conferred,  to  try  civU 
causes.*  But  although  not  vested  with  any  distinct  judi- 
cial functions,  he  may  cause  the  arrest  of  and  impose 
fines  upon  disorderly  persons;*  and  he  has  a  summary 
Jurisdiction  to  fine  those  who  obstruct  the  public  way.^* 
Neither  the  mayor  nor  the  city  solicitor  have  authority  to 
employ  counsel  in  behalf  of  the  city,  unless  such  authority 
is  expressly  conferred.^^  The  i)olice  officers  of  a  city  may 
be  authorized  by  the  city  council  to  arrest  upon  view,  and 
without  warrant,  persons  violating  city  ordinances;^ 
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provided  such  a  coarse  is  not  repugnant  to  the  general 
law  or  policy  of  the  state.^ 

I  Glass  V.  Aflbbary*  49  Cal.  571:  Hopple  «.  Brown,  13  Oblo  St.  311; 
Sherlock  v.  Wlunetka,  68  IlL  530;  Garron  v.  Martin,  2  Dutch.  594. 

3  GluHS  r.  Asbbury,  49  Cal.  571 ;  and  see  Clay  v.  Wriffbt,  44  Vt.  538; 
ll08(;r  «.  AVliUe,  29  Micb.  5»;  Oeary  v.  City  of  Kansas,  61  Mo.  378. 

I  Cheeney  t>.  Town  of  Brookfleld,  60  Mo.  53;  Davles  r.  Mayor,  13 
Jones  A  S.  373;  MoI>oua1d  v.  Mayor  etc.  68  N.  Y.  23;  23  Am.  R.  144. 
Compare  Cook  v.  Deerfleld,  64  }*a.  St.  445;  Doerlnir  v.  state,  49  Iiul.  56; 
Kobsv.  Minneapolis,  22  Minn.  159;  Bladeu  p.  Philadelphia,  60  Pa.  St. 
464;  Westerflelu  0.  Badde,  7  Daly,  S26. 

4  Richardson  «.  Hoydenfeldt,  46  Cal.  6R;  Stockton  r.  Creanor,  45 
Cal.  643;  and  see  Board  of  Excise  o.  Sackrider,  35  N.  V.  154. 

6^  Richardson  r.  Heydenfeldt.  46  Cal.  68;  State  r.  Paterson,  34  N.  J. 
L.  163.  See  alno.  City  of  Tray  v.  Winters,  2  Hun.  63;  St.  Louis  v.  Clem- 
ens, 43  Mo.  395;  East  St.  Louis  v.  Wehrung,  50  111.  28;  Hydes  o.  Joycs, 
4  Bush,  464;  Thompson  «.  Schermerhom,  6  N.  Y.  92. 

0  Jndevine  v.  Hard  wick,  49  Vt.  180;  San  Diego  v.  San  Diego  etc.  R. 
R.  Co.  44  Cal.  106;  Manley  v.  Atchison,  9  Kan.  358;  lUchards  v.  Colum- 
bia, 55  N.  H.  96. 

7  See  Muscatine  v.  Stock,  7  Iowa.  505;  Onllck  v.  New,  14  Ind.  93; 
Nichols  V.  Boston,  tt  Mass.  S9;  Achley's  Case,  4  Abb.  Pr.  35;  £la  v. 
Smith,  5  Gray,  121. 

8  Smith  V.  Deweese,  41  Tex.  594.  See  Prell  o.  McDonald, 7  Kan. 426; 
12  Am.  R.  423;  Howard  «.  Shoemaker,  85  Ind.  HI. 

9  Shafer  r.  Mnmma,  17  Md.  831;  Smith  v.  Hutchinson,  8  Rich.  260; 
Pddrtck  «.  BaUey,  12  Gray,  161. 

10  Warwick  v.  Mayo,  15  Gratt.  528.   See  Green  v.  Talbot,  36  Iowa, 


11  Fletcher  v.  Lowell,  15  Gray,  lOS;  City  of  Bryan  v.  Page,  51  Tex. 
tt2:  82  Am.  B.  637. 

12  Prell  V.  McDonald,  7  Kan.  426;  12  Am.  R.  423;  Taylor  r.  Stronor,  3 
Wend.  384;  Butolph  v.  Blust,  5  Lans.  <>4;  41  How.  Pr.  481;  Thoman  r. 
Anhland,  12  Ohio  St.  124:  City  Council «.  Payne,2  Nott  A  McG.475.  See 
Barft  V.  McDonald,  1  City  Court  R.  (N.  T.)  181. 

13  State  V.  LafTerty,  5  Har.  (Del.)  491;  Low  v.  Evans.  16  Ind.  486: 
White  V.  Kent,  11  Ohio  St.  550;  Pesterfleld  v.  Vickers,  3  Cold.  205. 

•  §  311.  LiabilltieB  of  officers.— Officers  of  a  munici- 
pal corporation  are  not  liable,  either  civilly  or  criminally, 
for  acts  done  in  a  judicial  or  quasi  judicial  capacity, ^  and 
within  the  scope  of  their  authority ,3  in  the  absence  of 
fraud,  or  malice,  or  a  statute  imposing  the  liability.'  But 
where  the  law  requires  absolutely  a  ministerial  act  to  be 
done  by  a  public  officer,  and  he  neglects  or  refuse.s  to  do 
such  act,  he  may  be  compelled  to  respond  in  damages  to 
the  extent  of  the  injury  arising  from  his  conduct.4  Thus, 
county  supervisors  are  personally  liable  to  pay  a  judg* 
ment  against  the  municipality  for  failing  to  levy  a  tax 
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which  they  had  power  to  leyy,  to  pay  such  Judgment.* 
And  a  public  officer  may  likewise  be  held  personally  liable 
for  injuries  resulting  from  the  improper  execution  of 
official  duties,*  not  judicial  in  their  nature.^  And  the 
fact,  that  the  law  makes  a  civil  corporation  liable  "  for  the 
illegal  doings  and  defaults  *'  of  its  officers,  does  not  de- 
prive the  party  injured  of  his  right  to  proceed  personally 
against  the  officer  who  committed  the  injury.*  As  it  re- 
spects muney  that  comes  into  the  hands  of  a  municipal 
officur,  by  virtue  of  his  office,  he  is  liable  to  account  for 
it  and  pay  it  over,  whether  stolen  without  his  fault,  or 
whatever  may  have  become  of  it,*  unless  relieved  from 
this  responsibility  by  statate.^  But^  public  officers  can- 
not l>e  held  liable  for  the  misconduct  and  malfeasance  of 
X>ersons  they  are  obliged  to  employ  ;U  having  no  freedom 
of  choice  in  the  selection  of  agents,  the  maxim  respondeat 
ftipeWor  cannot  be  applied. ^^  Nor  are  municipal  officers 
p«irs«»nany  liable  on  contracts  made  within  the  scope  of 
their  authority,  unless  the  intent  to  bind  themselves  per- 
sonally is  very  apparent;  >*  nor  are  they  personally  liable, 
merely  because  they  transcended  their  authority,  in  cases 
where  the  other  contracting  party  knew  at  the  time  that 
the  contract  was  in  excess  of  such  authority .^< 

1  Bee  Wilkes  v.  Dluman.  7  How.  89;  Ilartlett  v.  Crocler,  17  JobDS. 
439:  T»wiiship  v.  Carey.  3  Dutch.  377:  Bakerv.  State,37  IncL  485;  Ram- 
sey V.  Riley,  13  Oblo.  157;  Boroutfh  of  Freeport «.  Marks,  59  Pa.  St.  253. 

2  State  V.  Duunlngton,  12  Md.  340;  Cralff  v.  Burnett,  32  Ala.  738; 
WaUlron  r.  lierry.  51  N.  H.  137.  When  officers  of  a  municipal  corpora- 
tion are  vested  with  leKl.slativejpowers,  they  are  exempt  from  personal 
liability  for  the  mistaken  u&e  of  such  powers,  if  within  their  authority, 
and  if  they  exceed  tht* ir  powers,  their  acts  are  void,  and  consequently 


do  uut  impose  personal  liability :  Jones  v.  Lovinff,  55  Miss.  109;  30  Am. 
R.  5U8.  Compare  Newman  «.  Sylvester,  42  Ind.  106;  Green  v.  Talbot, 
96  Iowa,  499. 

3  Waldron  v.  Berry,  61  N.  H.  136;  Walker  v.  Hallook,  32  Ind.  239t 
Johnson  v.  Stanley,  1  Boot,  245;  Stewart  o.  Southard,  17  Ohio,  402. 

4  Amy  V.  Supervisors,  11  Wall.  136;  Chirk  v.  Miller,  64  N.  T.  688t 
Noweil  V.  Wright.  3  Allen,  166. 

5  Amy  r .  An  nervisors,  1 1  Wall.  138 ;  Porter  p.  Thomson,  22  Iowa,  391: 
Oswald  V.  ThetUnga,  17  id.  13.  Compare  People  v.  East  Saghiaw,  33 
Mich.  164. 

6  Nowell  V.  Wright.  3  Allen,  166;  Weaver  v.  Devendorf ,  3  Denlo,  117. 

7  Hover  V.  Barkhoof.  44  N.  T.  113;  GrUnth  v.  Follett,  20  Barb.  tSOb 
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8  Boands  V.  Maosfleldr  S8  He.  588. 

9  Bock  V.  Stinger,  36  Ind.  346:  Townslilp  of  Union  v.  Pmlth, 89 Iowa, 
9;  18  Aui.  R.  S»:  Lowry  v.  I'olk  Co.  51  Iowa,  80;  S3  Am.  R.  114;  State  «. 
Powell,  67  Mo.  d36:  29  Am.  R.  512.  Compare  State  v.  Parker,  33  id.  285; 
Inhabitants  etc.  r.  PearHon,  61  Me.  552.  Bat  aee  Cumberland  v.  Pen- 
BeU,  69  Me.  357;  31  Am.  R.  264. 

10   Halbert  r.  State.  22  Ind.  125;  State  t .  Harper,  6  Ohio  St.  607. 

li  Pritchard  v  Reefer.  53  111.117;  Mayor  etcv.Fmve,  3  Hill,  612; 
Humphreys  v.  Mears,  i  Man.  A  R.  187. 

12  Bailey  r.  Mayor  etc.  3  HUl,  581 ;  2  Denio,433;  Bolton  v.  Crowther, 
8  Dowl.  &  R.  195. 

13  Hod^on «. Dexter,  1  CranchC.C. 845;  Nlckerson p.Dyer, IMMass. 
820:  Olney  v.  Wickes,  18  Johns.  122;  Brown  «.  Rmidlett,  15  N.  U.  366; 
O^den  V.  Raymond,  22  Conn.  379. 

14  Leet  v.  Shedrt,  42  Vt.  277.  Compare  Stone  r.  HtMrtns,  28  Vt.  617; 
Dameron  p.  In\-in,  8  Ired.  421;  Boaruman  v.  Hayne,  29  Iowa,  339;  Hall 
V.  Cockrell.  28  Ala.  507. 

g  312.  Compensation  of  officers  and  agents.— 
An  officer  of  a  municipal  corporation  cannot  maintain  an 
action  for  official  services  for  which  no  compensation  has 
boen  provided,  either  by  law,  or  by  express  contract  or 
vote  of  the  corporation:  i  nor  is  the  corporation  liable  for 
services  rendered  by  an  officer  nnder  an  unconstitutional 
statute.3  But  it  may  become  liable  to  pay  for  services 
rendered  in  its  behalf  by  an  af^nt,  without  either  a  sealed 
contract  or  a  resolution  in  writing  employing  an  agent.* 
And  where  a  municipal  corporation  has  the  power  to  em- 
ploy an  officer  or  agent,  and  fix  his  compensation,  and  it 
does  employ  him,  but  neglects  to  fix  his  compensation, 
he  may  recover  on  a  qvantum  meruit,*  It  is  competent 
for  the  municipal  authorities  to  change  the  compensation 
of  officers,  from  time  to  time,  during  the  continuance  of 
tbeir  term  of  officers  unless  the  services  to  be  performed 
are  professional  and  private,  rather  than  public  or  offi- 
cial;* in  which  case,  the  employment  will  be  deemed  a 
contract,'^  which  the  corporation  has  no  right  to  impair.* 
But  an  increase  of  an  officer's  duties,  made  by  the  city 
council,  does  not  imply  any  obligation  to  increase  his 
salary;  ^  nor  will  the  promise  of  a  committee  or  individ- 
ual members  of  the  cori)oration  to  pay  extra  compensa- 
tion be  binding  on  the  corporation.^^  But  for  services 
rendered  by  request,  relative  to  matters  which  the  officer 
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was  under  no  obligation  to  attend  to,  he  is  entitled  to  a 
reasonable  extra  compensation. ^  And  it  is  no  defense  to 
an  action  by  an  employee  of  a  municipal  corporation  for 
bis  salary,  that  absences  from  his  post  were  numerous, 
provided  they  did  not  interfere  with  the  faithful  discharge 
of  his  duties.^3  But  an  officer  cannot  recover  the  com- 
pensation attached  to  an  office  during  the  period  of  his 
suspension  therefrom,  by  competent  authority,  upon 
well-founded  charges  of  misconduct.^*  But  if  charges 
made  by  order  of  a  city  gOTernment  against  its  agents 
prove  to  be  groundless,  the  city  may  reimburse  to  them 
their  expenses  in  defending  the  charges  ;i^  and  it  may 
indemnify  an  executive  officer  for  the  expenses  of  a  judg- 
ment against  him  for  acts  committed  in  good  faith  in  the 
discharge  of  his  official  duty.^^  Where  a  municipal  cor- 
I>oration  has  once  paid  the  compensation  attached  to  an 
office  to  an  officer  de  /cuitOj  whose  right  to  the  office  has 
not  been  determined  against  him,  it  is  protected  from  a 
second  payment  ;i<  but  after  such  determination  against 
him  by  a  competent  tribunal,  any  amount  of  compensa- 
tion for  services  rendered,  not  paid  to  the  intruder,  is  dae 
and  payable  to  one  adjudged  to  be  the  officer  dejure^  and 
may  be  recovered  by  the  latter  of  the  municipality.  ^7 

1  Gamier  r.  8t.  Louis,  37  Mo.  SUA;  Slkes  r.  Hatfield,  13  Gray,  347; 
Farnsworth  v.  Inhabitants  etc.  122  Mass.  268;  Locke  v.  City  of  Cenl^, 
4  Colo.  65;  34  Aiu.  R.  66;  and  see  McClnng  v.  St.  Paal,  14  Minn.  420; 
Bladen  v.  Philadelphia.  60  Pa.  St.  464 ;  State  v.  Brewer,  59  Ala.  130. 

5  Meagher  v.  County  of  Story,  5  Not.  244. 

8   New  Athens  «.  Thomas,  82  m.  2J^;  Sehna  o.  Mullen,  4C  Ala.  41L 

4  Tucker  v.  Mayor  etc.  4  Key.  20;  and  see  Kinnie  o.  Waverly,  42 
Iowa,  486;  Preble  v.  Bangor,  64  Me.  115. 

.  5  Conunonw.v.  Bacon,  6  Sei^.  ft  R.  822;  Iowa  Cityo.  Foster,  10 
Iowa,  189;  Alexander  v.  McKeuzie,  2  So.  Car.  81.  Compare  People  v. 
Auditors  etc.  13  Mich.  233. 

6  See  Chase  v.  Lowell,  7  Gray,  83;  Kimbiill  v.  Salem,  111  Mass.  S7. 

7  Chase  v.  Lowell,  7  Gray,  33. 

8  See  Cayerley  v.  Lowell,  1  Allen,  289;  Cox  v.  Burlington.  43  lowi^ 
612. 

9  Wendell  v.  Brooklyn,  29  Barb.  204 :  Detroit «.  Bedfleld,  19  Mlcb. 
376;  Covingtou  v.  Mayberry,  9  Bush,  304;  Cowan  o.  Mayor  etc.  3  Hun* 
632;  Oakley  e.  Mayor  etc.  4  id.  72. 

10   Evans  v.  Trenton,  4  Zab.  764;  and  see  Debolt  v.  Cincinnati,  7 
Ohio  St.  237;  Hatch  v.  Mann,  15  Wend.  44;  Oilmore  v.  Lewis,  13  Omo» 
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281;  Heslep  r.  Sacramento.  2  CaL  880:  Preston  v.  Bacon,  4  Conn.  471; 
Mayor  of  Niles  v.  Muzzy.  33  Mich.  61 ;  20  Am.  B.  670. 

11  Calais  V.  Whidden,  64  Me.  249;  Convene  v.  United  States,  21 
How.  463 ;  Evans  v.  Trenton,  4  Zab.  764. 

12  Wbltney  v.  Mayor  etc.  7  Jones  A  B.  106. 

13  We»l>eri:  v.  Kansas.  64  Mo.  493.  Compare  Shaw  r.  Mayor  etc.  19 
Ga.  468;  Stadler  v.  Detroit.  13  Mich.  346. 

14  Lawrence  v.  McAlvln.  109  Mass.  311.  See  Hoboken  v.  Gear,  S 
Dutch.  265;  Mayor  etc.  v.  Shaw,  25  Ga.  fiOO. 

15  Sherman  v.  carr,  8  R.  1. 43;  Gregory  v.  Bridgeport.  41  Conn.  76: 
19  Am.  K.485:  H&sdell  V.  Hanrock.  3  Gray,  526;  Pike  v.  Middleton.  12 
N.  H.  278;  Fuller  r.  Groton,  1 1  Gray.  840.  Compare  Halstead  r.  Mayor 
etc.  3  M.  Y.  430;  State  v.  Council,  9  Yroom.  430;  20  Am.  B.  404. 

16  McVeany  v.  Mayor  etc.  80  N.  Y.  185;  and  see  Smith  v.  New  York, 
37  id.  518;  Benvitv.  Wayne  County,  20  Mich.  176.  That  the  salary  is 
Incident  tu  Hih  title  to  the  office,  and  not  to  its  occupancy  and  ezerw 
else:  see  Carroll  v.  Siebentbaler,37CaL  193;  Dorsey  v.  Smyth.  28  id.  21; 
Meagher  v.  County.  5  Nev.  244. 

17  BIcVeany  r.  Mayor  etc.  80  N.  Y.  185.  Compare  City  v.  Given,  60 
Pa.  St.  136;  People  v.  Miller,  24  Mich.  458;  Dorsey  r.  Smyth.  28  Cal. 
21;  Uuitud  Sutes  v.  Addison,  6  Wall.  291;  Queen  r.  Governors  etc.  8 
Ad.  A  E.6S2;  Ex  parte  Ramshav.  83  Eng.  Com.  L.  174;  Matthews  v. 
Supervisors  etc.  53  Miss.  715;  24  Am.  B.  715. 

§  313.  Remedies  by  and  against^-Municipal  cor* 
porations  may  sue  and  be  sued  in  all  courts,  in  like  cases 
as  private  corporations  or  natural  persons.^  They,  are 
liable  to  actions  upon  contract  and  in  tort;^  and  as  a 
general  rule,  when  a  good  cause  of  action  exists  against  a 
municipal  corporation,  it  may  be  prosecuted  by  an  action 
in  whatever  form  would  be  appropriate  against  an  indi- 
vidual.^ In  practice,  courts  of  law  are  deemed  to  be  the 
proper  tribunals  to  review  the  irregularities  or  errors  in 
the  acts  or  proceedings  of  such  corporations;^  but  in 
special  cases,  equity  will  entertain  jurisidiction  for  like 
purposes.*  A  municipal  corporation  is  liable  to  proceed* 
ings  by  dispossession  for  non-payment  of  rent;^  but  is 
not  liable  to  process  of  garnishment;  ?  and  moneys  in  t?he 
hands  of  an  officer  of  a  municipal  corporation,  held  by 
him  in  virtue  of  his  office,  are  not  subject  to  garhishment.^ 
Nor  can  the  taxes  and  public  revenues  of  such  corpora- 
tions be  seized  under  execution  against  them;  ^  though  it 
is  otherwise  as  it  respects  property  owned  by  them  as  an 
investment  of  funds  merely. i®  Where  a  city  charter  pro* 
Tides  that  no  action  shall  be  maintained  against  the  city. 


(  S14  imaoirAi.  cimpobatioitb. 

BBtil  a  dBmand  ot  >»tlB[actioii  of  the  board  of  t 

aacb  demand  uid  a  refnaal  of  satisfactloD  must  be  avezred 

by  the  plaiDtlft  Id  encb  an  action." 

1  Sm  DsTlio.  Hum  ete.  I  Jtan.ai;  1  N.  T.  Xt:  8.  O.  lealn,  t 
t>iin.MI;IM,«u. 

1  S«  UcCmrkca  r.  Bu  Fnncbco.  I*  Csl.  II9I ;  Lincoln  v.  Wivces- 
tar.SCiuti.U;  BeonFttr.  BnlUID.  IT  M.T.SiU!  RIcluuaaaf.LaaE,  il 
aimll.llii  Ors«DD.Miv<>''«ti!'SAblLlv,Hti  Slil-Ui  Taflort.Majmr 

I  Wliulov  ■,  PvrqalrDMCimntr.U  No.  Cur.  31S:  Knd  ■««  Hsno  ■* 
Bau  FruicLico,  n  Cii.  Ill|  Lemlnfftong,  Blodgett,  ^  Vt.i]a. 

4  Hirmwd  >.  Bulfllo.  It  V.  T.  K4;  Bute  >.  Jmey  CItr.  I  Troom, 
til;  ]at«ud«it  VpFlpplDpIl  Ala.  Ui;  HAnuewlokle *.  OwnveunniiU 
Wall.  MTi  Oikliiid  >.  Cirp«Dll*r.  I)  Cal.  MO. 


Fond  Du  Lac.  19  Wla.  [ul:  >BDpia  ir.'lln>'or  elc.  3  Mi 
Osceola  Townthlp.  4SIOWB.  igi  Memlle. >— 


I J  mo.  vfi  mflrwin  V.  i.;nicwro.  43  III,  iit; 
\Vil9uuv._Lewla.  lOR.  L  2^  liurnlum  «. 


B  Ward V. CountT ot  HsTtrard.  13  Codd.M:  Eiiac.Knapp.nPa. 
Bt  lili  Moore  ■.  lIiiTnreK.it  HeL<k.  SM;  Heniphla  i.  LuU,9Hetek. 
tlliMiLja.R.nT;  KwltPiro.FulKKlj.llArax.SliOiTriBlHltF.COlbnni. 
Mia.r*i  Wallwsc.  Siiwyer.MIud.Uli  I3Ain.B.<il.  ButweBod- 
nuuic.Miiai>eUiiiau,llBus)i3M:  i3  Aia.B,TH. 
»  Edgerton  t.  Hiialc]p*1ICr>  1  Ls.  An.  4U. 
I«   KewOrleua>.Iiu.CD.:3LaL.  An-U. 

II  To1oCountT«.BiKT«nBiito,M  Cal.  IM.  And  no  aetloBwm  He 
•EaJmt  ■  "'JgJ^PfgJJJlf  2il''iB"I'hS  V  j'2}"  "'^'^  **  ■''™  "'™' 

§  314.  Hatorft  of  ooantlea.— Coantles  are  political 
divislooHof  the  aiate.  organized  as  a  pan  of  themacbtnery 
of  govemment  for  the  perfonoance  of  f nnctlona  of  a  pub- 
Ho  natoie.i  Tbey  are  quati  corporatlooB  onlf  ,^  and  ibef 
ua  iaveeted  with  but  limited  coiporato  pon«ia.*    Iliej 
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are  cteatures  of  legislative  will.^  and  the  le^slative  power 
oyer  them  is  supreme,  except  as  restrained  by  the  consti- 
tntion.s  Thus,  the  legislature  has  power  to  enlarge  or 
diminish  the  area  of  counties  as  expediency  may  demand ;  * 
and  it  may  abolish  them  whenever  necessary  in  changing 
county  lines,  or  in  creating  new  counties.  ^  And  the  law 
governing  a  county  may  be  modified  at  any  time  accord- 
ing to  the  will  of  the  legislature.* 

1  Barton  County  v.  Walser,  47  Mo.  189;  ManTY  Co.  r.  Lewis  Co.  1 
Bwan,  2'i(i;  Laramie  Conuty  v.  Albany  Co.  92  U.  8. 807;  Granger*.  Pul- 
aski. 26  Ark.  37.  ComiMure  Smith  v.  Myers,  15  CaL  33;  People  v.  Supei> 
Yisors  etc.  45  id.  692. 

8   See  S  10*  ante;  People  v.  Ingersoll,  58  N.  T.  1 ;  17  Am.  R.  178. 

S  Reardon  v.  St.  Louis  Co.  36  Mo.  555;  Bay  Co.  v.  Bentley,  49  Id. 
396;  tiooduow  v.  Comm'rs  etc.  11  Minn.  81. 

4  Laramie  Co.  v.  Albany  Co.  92  U.  S.  807;  and  see  Guilder  v.  Day* 
ton.  22  Minn.  866. 

5  State  V.  McFadden,  23  Minn.  40;  State  «.  Comm'rs  ete.  12  Kan. 
126:  and  see  Wadev.  City  of  Blcbmoud,  180ratt.5d3;  State  «.  County 
Of  Dorsey,  28  Ark.  378. 

6  Laramie  County  v.  Albany  County,  92  U.  S.  807 ;  Sedgwick  County 
V.  Bunker,  16  Kan.  496. 

7  Division  of  Howard  County,  15  Kan.  194;  Opinion  on  Township 
Organization,  55  Mo.  2U5. 

8  Freeport  v.  Supervisors  etc.  41 IIL  496. 

§  315.  Property  of  countieB*— Counties  have  power 
to  take  and  hold  real  property  necessary  and  useful  for 
county  purposes.^  But  a  grant  of  a  lot  of  land  by  an  in- 
dividual, to  "the  people  of"  a  specified  county,  not 
incorporated,  is  void.^  The  public  property  of  counties  is 
held  for  public  use,^  in  subordination  to  the  sovereign 
power  of  the  state  as  exercised  by  the  legislature.^  And 
when  a  county  is  divided,  the  rule  for  the  division  and 
apportionment  of  the  debts  and  property,  between  such 
county  and  the  detached  territory,  belongs  exclusively  to 
the  legislature,  and  not  to  the  courts.^  If  no  provision  is 
made  for  the  apportionment  of  property  and  debts,  the 
rule  is,  that  the  old  county  continues  owner  of  its  prop- 
erty, and  liable  for  its  debts,  as  they  existed  at  the  date  of 
the  change.^  Becords  of  conveyances  in  a  county  clerk's 
office  are  not  corporate  property  of  the  county,  and  the 
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clerk,  in  keepinfif  them,  does  not  act  as  agent  of  the 
county;^  and  the  connty  boaid  of  supervisors  have  no 
power  to  interfere  with  the  clerk's  possession  of  such 
records,  and  cannot  authorixe  any  person  to  ose  them  to 
make  indexes,  or  otherwise,  in  hostility  to  the  clerk.' 

I    Haywsrd  v.  DsTldiioii,  41  Ind.  212;  Supenrlsors  ete.  «.  Fstonon, 
M 10.  HI;  People  v,  IngenoD. 58  N.  T.  1;  17  Am.  K.  178. 

t  Jackson  v.  Corr,  8  Johnn.  S85;  Jankson  v,  Hartwell.  id.  422.  Com* 

Sisro  Goodell  v.  JacKson,  20  Johntt.  706;  Bow  v.  Allenstown,  34  N.  H. 
&1.  A  devise  of  a  pf  rmaiieut  fund  for  educational  purposes,  to  the 
conntT  of  (clfsiguatuiic  naiue).  "In  the  State  of/'  etc.,  is  sofllclentlr 
definite :  Craig  v.  Secrlst.  54  Ind.  419. 

5  fltonev.  Cliarlestown,  114  Mass.  214;  Rmith  v.  Leay^itrortli,  11 
Kan.  81;  People  v.  IngersoU,  Ail  N.  T.  1;  17  Am.  B.  178. 

4  People  V.  IngersoU,  58  N.  T.  1 ;  17  Am.  B.  178. 

•  Sedgwick  County  V.  Banker,  16  Kan.  496. 

C  Hampshire  v.  Franklin,  IC  Haaa.  76;  Laramie  County  v.  Albaoy 
County,  93  U.  8. 307. 

7   People  V.  Nash.  3  Hon,  635. 

6  People  V.  Nash,  3  Hun,  535. 

§  316.  Po'weni  of  ootmty  board.— A  board  of  county 
commissioners,  being  a  corporation,  ^  haye  no  powers  ex- 
cept such  as  are  conferred  by  statute.^    Such  board  is 
deemed  the  representative  and  the  guardian  of  the  county, 
and  is  clothed  with  the  management  and  control  of  its 
financial  interests.*    And  the  same  good  faith  toward  the 
county  is  required  of  commissioners  or  supervisors  as  of 
an  ordinary  trustee  toward  his  cestui  qtie  trusty  or  of  an 
agent  towards  his  principal.^    But  in  matters  pertaining 
either  to  police  or  fiscal  regulations,  they  are  allowed  to 
perform  such  duties  as  may  be  enjoined  upon  them  by  law, 
without  any  nice  examination  into  the  character  of  the 
powers  conferred.^    And  the  manner  in  which  a  connty 
board,  acting  in  good  faith,  has  exercised  a  discretion 
confided  to  it  by  law  cannot  in  general  be  made  the  sub- 
ject of  revision  by  the  courts.^    A  county  board  cannot 
act  until  it  has  been  convened  in  legal  session,  either 
regular,  adjourned,  or  special.^    And  if  the  general  law 
prescribes  the  mode  of  calling  a  special  meeting,  the  re- 
quirements must  be  observed,  or  the  meeting  will  not  ba 
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legal.^  Bat  although  a  statate  fixes  certain  days  for  the 
meetings  of  county  commissioners,  this  does  not  preclude 
them  from  transactlDg  business  on  other  days.*  A  county 
board  has  discretionary  power  to  amend  its  records  upon 
new  evidence;^®  and  it  may  amend  them  in  accordance 
with  the  facts,  at  any  regular  meeting  of  the  board.^ 
The  record,  as  to  matters  acted  upon  by  the  board  within 
its  jurisdiction,  cannot  be  impeached  collaterally,  but  is 
conclusive  upon  all  parties  in  an  action  at  law.^^ 

1  See  Pegram  «.  Cleayeland  Coimt7f  65  No.  Car.  114;  Sterling  v. 
Parish  of  Feliciana,  26  La.  An.  59. 

2  State  «.  Clark,  73  No.  Car.  2S6. 

5  Shanklin  v.  Madison  County,  21  Ohio  St.  67ft. 

4  Andrews  r.  Pratt,  44  Cal.  309;  and  see  State  v.  Clarke,  73  No.  Gar. 
2S5;  Supervisors  etc.  v.  Waudeil,  6  Lans.  38. 

6  State  V.  Ormsby  County,  7  Nev.  392. 

6  Long  V.  Commissioners  etc.  76  No.  Car.  273;  Andrews  «.  Snper- 
▼isors  etc.  70  III.  ah;  and  compare  Supervisors  ete.  v.  Gorrell,  20  Gratt. 
484;  Matter  of  Saline  County,  45  Mo.  52. 

7  Paola  etc  R.  B.  Co.  v.  Anderson  County,  16  Kan.  802. 

8  Ooedsren  v.  Supervisors  etc.  2  Biss.  328;  Paola  etc.  B.  B.  Co.  9» 
Anderson  County.  16  Kan.  302. 

0  People  V.  Oreen,  75  No.  Car.  329. 

10  Gloucester  v.  Commissioners  etc.  116  Mass.  S79. 

1 1  Dresden  v.  Commissioners  etc  62  Me.  365. 

13  Brewer  «.  Boston  etc.  B.  B.  Co.  113  Mass.  82.  See  Wlgglntoii  v. 
MarUey,  52  CaL  411. 

§  317.  Contracts  of  conntieB.— <:;ontracts  on  behalf 
of  counties,  within  the  scope  of  their  powers,  may  be 
made  by  their  officers  or  agents,  as  is  allowed  by  law  in 
the  case  of  other  corporations;  ^  and  may  be  in  writing  or 
by  parol,  according  to  their  nature.^  But,  as  a  general 
rule,  county  commissioners  or  supervisors  can  only  con- 
tract on  behalf  of  the  county  by  an  official  act  of  the 
board  as  such,  when  in  session  according  to  law;* 
though  an  offer  previously  made  may  be  ratified  by  the 
board,  at  a  legal  session,  and  the  county  thus  rendered 
liable.^  Thus,  the  board  of  supervisor  may  offer  a  re- 
wanl  for  the  recovery  of  money  which  has  been  stolen 
from  the  county,^  and  this  may  be  done  by  ratification  of 
on  offer  made  while  the  board  was  not  in  session.*   And 
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the  county  may  become  liable  upon  a  nee  of  piopeny 
fumiehed  pnnoant  to  any  oral  orders  for  its  valued  A 
county  having  power  to  grade  and  improye  its  pnblio 
Toads  may  enter  into  contracts  therefor,  and  Issne  war- 
rants in  payment.*  An  account  for  articles  of  furniture 
necessary  to  properly  equip  and  furnish  the  county  jail, 
purchased  by  direction  of  the  board  of  supervisors,  is  a 
proper  county  charge.*  County  commissioners  may  sell 
sliares  of  stock  owned  by  the  county  in  a  railroad  com- 
pany;^* and  in  Pennsylvania,  they  are  the  sole  repre- 
sentatives of  the  county  in  making  contracts  for  bridges, 
and  in  all  proceedings  relating  to  bridges. ^  But  they 
have  no  power  to  contract  for  boring  oil  wells,  or  sinking 
coal  shafts,  either  alone  or  in  partnership  with  others.^' 
And,  in  general,  county  authorities  cannot  appropriate 
the  funds  of  the  county  for  objects  not  authorized,  either 
expressly  or  by  implication,  by  the  state  legislature.^ 
And  in  the  absence  of  any  unusual  powers  of  administra- 
tion, the  representatives  of  a  county  have  no  implied  au- 
thority to  issue  negotiable  securities,  payable  in  future, 
so  that  equities  cannot  be  set  up  against  them  in  the 
hands  of  b<majlde  holders.^^ 

1  Hontffomery  County  v.  Barber,  45  AUk.  287 ;  EUIs  v,  Waaboe  Comi- 
ty. 7  Nfv.  2^1;  Coimuiaaionets  etc.*.  Kboades,  26  Oblo  St  41 1 ;  Babcock 
V.  Qoodrlch,  47  Cal.  4d8;  HopUna  v.  Clayton  County.  32  Iowa,  1ft.  Bee 
S44.«mM^ 

3  King  r.  Johnaoa  County,  C  Jowm,  S65;  Hontgomeiy  Coimty  Wk 
Barber,  45  Ala.  237. 

S  Potta  V.  Henderson,  3  In'd.  327;  Commiaslonera  etc.  v.  Roes.  46  !d« 
404:  McCabe  v.  Commissionera  etc  Id.  seO:  Rice  v.  Plymoutb  County. 
43  Iowa.  136;  Crump  v.  Supervisors  etc  52  Miss.  107. 

4  See  Mltcbell  v.  Commissioners  etc.  18  Kan.  188;  Clarke  v.  lyon 
County.  7  Mev.  75;  Talbott «.  Parisb  of  Ibenrllle,  24  La.  Au.  135. 

5  Hawk  V.  ^Oarlon  County,  48  Iowa.  472.  And  compare  State  •• 
I^eebolders  etc.  37  N.  J.  L.  254. 

6  Hawk  r.  Marlon  County.  48  Iowa.  472. 

7  Crump  v.  Supervisors  etc  52  Miss.  107.  Compare  Belchaid  •• 
Warren  County,  31  Iowa,  361. 

8  Long  V.  Boone  County,  32  Iowa,  181. 

9  Scbenck  V.  Mayor  etc  67  N.  T.  44.   See  People  «.  SnperrlsofS 
10  How.  Pr.  173;  Mltcbell  v.  CommissionerB  etc  l8  Kan.  U9* 

la  Shannon  r.  O'Boyle,  51  Ind.  565. 
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• 

n  Broomairs  Appeal.  7S  Pa.  St.  ITi.  An  to  the  power  of  county 
commtHRlonera  to  leaae  premixesor  irnt  moins  for  rocuity  parix>se«: 
Bee  OtfrUnor  r.  Dakota  County,  21  Miun.  33;  Conimlssloneni  etc.  ». 
Barnett,  14  l^n.  627.  Compare  Ford  v.  Mayor  etc.  4  Hiin,  IW.  Com> 
missloners  have  a  riebt  prima  facie  to  purciiase  Lind  for  a  home  for 
the  county  poor:  Holt«>n  v.  Laxe  Connty,  55  Ind.  194.  Comnare  Stew* 
art  r.  Otoe  County.  2  Neb.  177;  Thayer  v.  HcOee,  80  Mlcb.  195:  8apeiw 
Tisors  etc. «.  Oorrell,  20  Oratt.  484. 

12  Bnmett  r.  Abbott,  51  Ind.  254. 

13  Harney  r.  Indianapolis  etc.  R.  B.  Co.  22  Ind.  244;  and  tee  Hooper 
V.  Ely,  46  Mo.  S05:  Rothrock  v.  Can*.  55  Ind.  S84;  Warren  County  etc 
Co.  V.  Barr.  Id.  90;  Railroad  Co.  r.  Blanrhanl.  54  111.  240:  Jenifer  r. 
Commlsslouers  etc.  2  Dlsn.  189;  Wells  v.  Supenrlsors,  102  u.  H.  (£25. 

14  Police  .Tury  v.  Brltton.  15  WalL  566:  Flagi?  v.  Parish  of  St  Charles, 
27  La.  An.  319;  Sterling  v.  Parish  etc.  26  id.  5tf ;  Capmartln  v.  Police 
Jury.  23  id.  IW). 

§  318.  County  bonds,  'warrants,  etc.— The  legis- 
lature may  authorize  the  issue  and  sale  of  county  bonds, 
by  the  proper  authorities,  as  a  means  to  provide  funds 
for  paying  a  valid  indebtedness  of  the  county  ;i  and 
bonds  so  issued  are  negotiable,^  and  cannot  be  subjected, 
in  the  hands  of  an  innocent  purchaser  for  value,  to  equi* 
ties  between  the  county  and  the  original  payee.>  Such 
bonds  are  personal  property,  and  are  deemed  to  have 
their  tituB  wherei^r  they  may  be  placed  for  safe  keep- 
ing.^ Honey  realized  from  the  sale  of  the  bonds  of  a 
county,  legally  issued  by  authority  of  the  legislature,  is 
the  corporate  property  of  the  county,  and  the  county 
treasurer  is  the  legal  custodian  of  it  until  paid  out  pur> 
Buant  to  law.6  If  it  be  stolen  or  procured  by  fraud  from 
the  county  treasury,  the  county  alone  can  maintain  an 
action  to  recover  the  same,  subject,  however,  like  other 
municipal  rights,  to  the  control  of  the  legislature.^  It  in 
doubtful  whether  the  officers  of  a  county  have  implied 
power  to  issue  orders  or  warrants  which  shall  be  free 
from  equities  in  the  hands  of  holders;^  but  warrants  or 
orders  issued  by  such  officers  have  been  deemed  so  far 
negotiable  as  to  render  parties  indorsing  them  liable  as 
indorsers.'  A  county  warrant  payable  out  of  a  special 
fund  cannot  be  collected  against  the  county  after  that 
fund  has  been  exhausted.^  But  if  a  claim  is  not  required 
by  law  to  be  paid  out  of  a  special  fund,  a  warrant  there- 

BOONX  CORP.— 4S. 
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for  is  valid,  thoQgli  drawn  upon  a  f  and  not  appropriate 

to  the  character  of  the  allowance.'* 

1  Barrett  r.  Schuyler  County.  44  Mo.  197:  Oomin^rs  etc.  v.  People, 
•  Neb.  1S7:  CliaskftCo.r.  SuperTlaora  etc.  6  Hiim.  204;  Monui  v.  Mi- 
ami County,  'i  Black,  722;  Sitchie  v.  FranUyn  Couuty.  22  Wall.  b7. 
Compare  Btelnt  V.  FraaUln  County,  48  Ho.  187 ;  Dent  v.  Cook.  45  Ga. 

to. 

S  Mereer  County  v.  Backet,  1  WalL  8S;  Clapjp  «.  Cedar  County,  • 
Iowa,  lA;  Thomson  e.  Lee  County,  S  WalL  127.  Comx»are  Douglasa  v. 
Couuty  of  Pike,  101  U.  8. 877. 

3  Mereer  County  v.  Haeket,  1  WalL  8S;  De  Toss  e.  Kiehmond.  18 
Oratt.  I»:  Barrett  v.  Schuyler  County,  44  Mo.  197;  Lynde  v.  The 
County,  !•  WalL  •;  Craig  e.  Vlokslmig,  81  MIh.  216. 

4  State  V.  Cunningham,  Al  Mo.  €79* 
8  People  V.  IngenoU,  88  N.  T.  1. 

8   People  V,  Ingersoll,  88  N.  T.  l. 

7  See  Smith  v.  Cheslre,  13  Gray,  318;  People  v.  Connty.  f1  OaL  170: 
Emery  v.  MarlavUle,  88  Me.  315:  CNDmrn'rao.  Keller, «  Kan.  810:  School 
District  r.  Tbomps<m,  5  Minn.  280;  People  v.  Gray,  23  Cal.  135;  Clark 
V.  Polk  County,  19  Iowa,  247;  Douglass  e.  Virginia  City.  5  Nev.  147; 
Smith  r.  Law,  21  N.  Y.  7mi  Bauer  v,  FranUln  County,  51  Mo.  205; 
School  District  v.  Stough,  4  neb.  357:  Newell  v.  School  Dlrectom,  88 
111.  514;  Wail  r.  County  or  Monroe,  1(»  U.  8. 74;  County  of  Ouachita  v. 
Wolcott,  Id.  559. 

8  Campbell  v.  Polk  County.  8  Iowa,  467;  Bun  r.  Sims,  23  N.  T.  870. 
Compare  Keller  v.  Hicks,  22  Cal.  457.  Parent  of  a  county  order  or 
warrant  by  the  treasurer  or  other  proper  officer,  airtlng  la  good  faith, 
discharges  the  indebtedness,  although  such  payment  was  made  after 
maturity  of  the  order:  Sweet  r.  Comm'rs  etc.  Is  Minn,  los. 

9  Campbell  v.  Polk  Coimty,  49  Mo.  214;  and  see  Comm'rs  v.  Cox.  1 
Ind.  403;  Day  «.  CaUow,  39  CaL  583;  Argent!  v.  San  Francisco,  18  id. 
255 :  Mitchell  v.  Speer,  39  Oa.  58. 

10  Supervisors  v.  Klein,  51  Miss.  807.  Compare  Montague  v.  Horan, 
12  Wis.  009;  KeUey  v.  Mayor  etc.  4  Hill,  263;  Intemational  Bank  e. 
Franklin  County,  65  Mo.  105;  27  Am.  U.  281. 

§  319.  Inability  of  cotinty  for  "OTrongs.^Connties 
are  not  subject  to  common-law  liabilities  of  persons  gen- 
erally, ^  and  are  liable  for  wrongs  only  when  committed 
in  the  use  or  misuse  of  the  corporate  powers  conferred  on 
them.3  The  statute  which  creates  them  prescribes  all 
their  duties,  and  imposes  all  the  liabilities  to  whlrh  they 
are  subject;*  and  they  are  not  liable  to  persons  injured 
by  the  wrongful  neglect  of  duty,  or  wrongful  acts  of  their 
officers  or  agents,  done  in  the  course  of  the  execution  of 
corporate  powers,  or  in  the  performance  of  corporate 
duties,  unless  such  liability  be  expressly  imposed  by 
statute.4    Thus,  there  is  no  duty  of  maintaining  bridges 
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cast  by  law  upon  counties  as  such;^  and  in  order  to 
charge  tlie  county  for  the  neglect  of  officers  whose  duty 
it  is  to  cause  bridges  to  be  built,  and  the  public  roads  to 
be  kept  in  order,  a  statutory  liability  must  be  shown. ^ 
Nor  is  a  county  responsible,  unless  made  so  by  statute, 
for  injuries  caused  by  the  unsafe  and  dangerous  condif 
tion  of  county  buildings;  "^  as  where  a  witness,  in  attend? 
ance  at  court,  was  injured  in  consequence  of  the  negli'p 
gent  omission  of  the  agents  or  officers  of  the  county  to 
guard  a  dangerous  opening  leading  into  the  cellar  of  the 
court-house. 8  Nor  is  a  county  liable  for  damages  sus- 
tained by  adjoining  residents  or  landowners,  by  reason 
of  the  erection  or  maintenance  of  a  county  jail,  even 
though  it  is  a  nuisance;^  nor  is  it  liable  for  an  escape 
caused  by  the  insufficiency  of  the  jail;^<^  nor  for  injuries 
sustained  by  an  individual,  through  vacation  of  a  road, 
ordered  by  the  board  of  commissioners.^^ 

1  Symouds  «.  Supervisors  etc.  71  III.  3&5:  Barbour  Coanty  v.  Horn, 
48  Ala.  <i40:  Larkin  r.  Saginaw  County,  11  Mich.  8d;,Treadwell  v. 
Comm'rs,  11  Ohio  St.  htO, 

2  Barbour  County  r.  Horn,  48  Ala.  649.  Compare  Hannon  v.  County 
of  St.  Louis,  (iJ  Mo.  313. 

8  Van  Eppes  v.  Conim'rs,  25  Ala.  460:  Jacobs  v.  Hamilton  County, 
1  Bond,5UU;  and  see  liray  v.  Waliiugford,  20  Conn.  416:  Commonw.  v. 
Brice,  22  Fa.  St.  211. 

4  Synionds  v.  Supervisors  etc.  71  111.  855;  State  v.  St.  Louis  Couuiy 
Court,  U  Mo.  546;  Peters  v.  State,  9  Ga.  10i>;  Scales  v.  Ordinary  etc.  41 
Id.  225. 

6  Scales  v.  Ordinary  etc.  41  Ga.  225:  and  see  Huffman  v.  San  Joa- 
qnln  County,  21  Cal.  426;  Cooley  v.  Freeholders,  3  Dutch.  415;  Brabham 
V.  Supervisors,  54  Miss.  363;  28  Am.  B.  352;  Woodv.  Tipton  County.  7 
Baxt.  112;  32Am.R.561. 

6  See  Chicago  v.  McGinn,  51  111.  266;  Wheatley  v.  Mercer,  9  BuAh, 
704:  Eikenberry  v.  Township,  23  Kan.  556;  81  Am.  R.  1»8:  Humphreys 
V.  County,  56  Pa.  St.  2U4;  Suioot  v.  Wetumpka,  24  Ala.  112;  Barbour 
County  V.  Hon).  48  id.  64^);  Siius  v.  Butler  County,  49  id.  110;  Askew  v. 
H:ile  County.  54  Id.  63!);  25  Am.  B.  730;  Kiause  v.  Davis  County,  44 
Iowa,  141;  Morelandv.  Mitchell  County,  40  id.  3:>4;  Peuu  Township  v. 
Perry  i  uuuty,  78 1'a.  St.  457;  State  r.  Supervisors  etc.  41  Wis.  28;  Su- 
pervisorsi  etc.  r.  Arrghl,  51  Miss.  667;  House  v.  Board  of  Comm'rs,  60 
lud.  5b0;  28  Am.  R.  65?. 

7  Comm'rs  etc.  v.  Mighels,  7  Ohio  St.  109:  and  see  Ward  v.  County 
of  Hari.  <.sl,  12  Conn.  4U4;  Haygood  v.  Justices,  20  Ga.  845;  Morey  v. 
Town  of  Newf.ine.  8  liarb.  645;  Blgelowv.  Bandoiph,  i4Gray,54i;  Uol- 
leiibeok  r.  Winnebago  County,  }j5  111.  148;  35  Am. It.  151:  Wood  r.  Tip- 
ton Co.  7  Baxt.  112;  32  Am.  K.  561. 

5  Comm'rs  etc.  V.  Mighels,  7  Ohio  St.  109. 
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•  Webn  V.  Comm'ni  etc.  6  Neb.  494 :  25  Am.  B.  487. 
10   Ouvemor  0.  JuMtlces  etc.  19  Oa.  !)7. 
U   Coinm*n  etc.  v,  Venard,  10  Kan.  8ft. 

§  320.  Allo'wanoe  of  county  olalma.— In  the  ex- 
erciMe  of  the  power  to  audit  and  allow  claims,  the  auditing 
board  muAt  confine  itself  to  the  allowance  of  such  claims 
as  f^row  out  of  contracts  which  the  county  has  authority 
to  make,^  and  which  are  legally  chargeable  against  the 
county .*'    It  has  been  held  that  boards  of  audit,  in  audit- 
ing claims  against  a  county,  act  judicially,  and  that  their 
dttcisions  are  conclusive  and   binding  alike  upon   the 
county  and  the  claimant.'    In  Missouri,  they  act  only  as 
tiie  fiuHUclal  agents  of  their  respective  counties,  and  set- 
tlements made  by  them  are  open  to  the  correction  of  mis- 
takes.^    So  in  New  York,  the  board  of  supervisors  of  a 
(M)unty  has  power  to  rescind  a  resolution  auditing  and 
allowing  a  claim  against  the  county,  upon  discovery  of  a 
mistake  or  error.^    Dut  where  the  board  has  not  exceeded 
its  powers,  the  auditor  cannot  assume  to  set  up  his  judg- 
ment  in  opposition  to  that  of  the  board,  in  reR))ect  to  the 
issuance  of  a  warrant  on  an  account  against  the  county.* 
A  state  legislature  has  not  power  to  enact  that  no  exist- 
ing claim  against  a  certain  county  shall  be  considered  a 
legal  claim,  unless  audited  and  allowed  by  a  board  of 
commissioners  created  by  the  act;  <  nor  can  it  require  the 
creditors  of  a  county  to  surrender  their  evidences  of  iu- 
debteduess,  and  accept  new  ones  differing  in  terms  from 
the  old.*    Services  of  a  medical  man,  rendered  in  making 
a  post-mortem  examination  at  request  of  the  coroner,  <<  or 
by  order  of  the  district  attorney, i<>  are  properly  chargeable 
against  the  county.  ^^^    So  of  medical  services  rendered  to 
prisoners  by  authority  of  tbe  county  board;  12  or  medical 
services  rendered  to  persons  as  paupers  of  a  township  in 
pursuance  of  an  employment  by  the  proper  town.Hliip 
tru.Htee.^    A  county  is  liable  for  the  costs  of  an  uusuo- 
cesHful  action  prosecuted  for  its  benefit.  ^^    And  where  u 
county  fails  to  prpvide  a  jail,  it  may  be  held  liable  for  the 
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ezpenfleof  {i^uardlng  a  prisoner  removed  tliitlier  by  change 
of  venue. i*  Rut  a  county  ia  not  liable  for  the  wages  of  a 
jailer  appointed  by  the  sheriff;  ^^  nor  for  compensation  to 
an  attorney  appointed  by  the  court  to  conduct  the  de- 
fense of  a  pauper  prisoner."  Nor  can  a  board  of  super- 
visors lawfu.ly  engage  a  county  in  or  bind  it  to  the  pay- 
ment of  the  expenses  of  a  litigation  by  an  individual  to 
establish  his  right  to  an  office,  and  the  audit  and  pay- 
ment of  such  a  claim  is  unlawful.^^ 

1  £n{(lish  V.  Chicot  County,  26  Ark.  4M. 

2  Siip^rvlsorfl  etc.  r.  Ellis,  50  N.  Y.  620:  Linden  r.  Case,  46  Cal.  171. 
Oral  allowance  of  a  claim  by  the  board  not  good :  Cricket  v.  St:vte,  18 
Ohio  St.  9. 

3  Arthur  v.  Adam,  49  Miss.  404:  Commissioners  etc.  v.  Gregory,  43 
Ind.  32. 

4  State  V.  Roberts,  62  Mo.  388;  Reppy  v.  Jefferson  County,  47  Id.  66. 

A  People  V.  SnpenrlAors  etc.  65  N.  Y.  222.  Compare  People  «.  Green, 
€4  Barb.  I6'i;  Supervisors  etc.  v.  Roche,  bi  Tl\.  77. 

6  Babcock  v.  Goodrich.  47  Cal.  4^8;  and  see  State  v.  RIchter.37  Wis. 
S75;  State  v.  Buckles,  3»  lud.  272;  People  «.  Supervisors,  45  N.  Y.  196. 

7  Rose  V.  Estudlllo,  39  Cal.  270. 

8  People  V.  Morse,  43  Cal.  534. 

9  Allegheny  County  v.  Sliaw,  31  Pa.  St.  301. 

10  Sherman  r.  Supervisors  etc.  30  How.  Pr.  173. 

11  Sherman  v.  Supervisors  etc.  30  How.  Pr.  173. 

12  Koberts  v.  Commissioners  etc.  10  Kan.  29.  Compare  Commonw. 
V.  Hall.  7  Watts.  290. 

13  Commissioners  etc.  v.  Holman,  34  Ind.  256. 

14  Dover  v.  8tate,  45  Ala.  244.  Compare  People  v.  Supervisors,  45 
N.  Y.  Ib6. 

15  Ransom  v.  Gentry  Connty.  48  Mo.  341.  Compare  .Tames  «.  Com- 
missioners etc.  5  Neb.  38;  Davis  «.  Commissioners  etc.  9  Kan.  635; 
Commissioners  etc. «.  Commissioners  etc.  75  No.  Car.  24U. 

16  Union  County  r.  Patton,  63  111.  458. 

17 '  Lamont  V.  Solano  County,  49  Cal.  158;  People  v.  Supervisors  etc. 
78  N.  y.  622;  Posey  r.  MobMe  County,  50  Ala.  6.  But  see  Gordon  «. 
Commliisiuuei-s  etc.  52  Ind.  322. 

18  Supervisors  etc.  v.  Ellis.  59  N.  Y.  620.  The  board  of  supervisors 
may  employ  a  person  to  take  charge  of  the  county  oillces  in  the  court- 
house, and  the  expense  incurred  thereby  is  a  legal  county  charge: 
Couway  r.  Mayor  etc.  6  Daly  515. 

§  321.  Suit  against  county.— Suit  may  be  brought 
against  a  county  as  such,  upon  any  complete  cause  of 
action  or  claim  against  it,  for  which  no  other  specific 
remedy  is  provided  by  law.^    But  it  is  made  a  general 
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rule,  by  statute,  that  a  claim  or  demand  proper  to  be  au- 
dited by  the  county  boanl  cannot  bo  made  tbo  subject  of 
an  action,  until  due  prcAentmeut  to  tlie  b«>ard,  and  a 
refusal  to  allow  it.*  This  rule  is  founded  on  tlie  propriety, 
in  the  case  of  counties,  of  friving  notice  of  tbe  claim  and 
an  opportunity  to  pay  without  suit;*  and  it  applies  even 
in  tlie  case  of  a  money  judf^meut  ai^inst  a  county  ;<  but 
not  to  a  claim  against  a  county  for  damaj^es  for  property 
destroyetl  by  a  mob;  ^  nor  to  a  claim  iu  favor  of  a  county 
solicitor,  payable  out  of  tlie  tines  and  forfeitures  in  the 
county  treasury .<^  FJke  other  municipal  corporations, 
counties  are  liable  to  suits  iu  the  Federal  Courts,  as 
citizens  of  the  state  in  which  they  are  located.^  If  the 
fisc:il  affairs  of  a  county  are  committed  to  a  board  of  com- 
missioners, suits  ap^inst  the  county  may  be  brought 
agaiust  such  board,  and  service  on  a  majority  of  the 
commissioners  is  sufficient.^ 

1  Aflame  r.  Tyler,  121  Mass.  380;  Lowndes  County  v.  Hanter,  49  Ala. 
607;  Commissioners  etc.  r.  Hard.  49  Ga.  4(»2;  Taylor  r.  Mayor  ete..  82 
N.  Y.  10.  800  Rock  IslauU  r.  Steele,  .11  IU.  64;i;  People  p.  Commission- 
ers etc.  60  M.  213;  Klein  p.  Supervisors  etc.  61  Miss.  878;  Murphy  v. 
Commissioners  etc.  14  Mhui.6T.  When  mandamuMlft  a  proper  remedy: 
see  Cummissioners  etc.  r.  Aioore,  M  Ala.  25;  Connor  v.  Morris,  23  Ala. 
447. 

2  Hohman  «.  Comal  County,  34  Tex.  36;  Jones  v.  Commte.s!oneTa 
etc.  Ti  Nu.  Car.  182:  1  ayhir  p.  Marlon  County,  51  Miss.  731 ;  Cumniis- 
Bloners  etc.  p.  Wooa,  W  Iiul.  70;  Raymond  p.  Commissioners  etc.  18 
Minn.  ()0;  Annstroutf  p.  Tnma  County,  34  Iowa,  30!';  Bardour  County 
r.  Horn,  41  Ala.  114.  See,  as  to  the  running  of  the  statute  of  limltatlooa 
against  county  claim :  DluwlUUle  County  p.  Stuart.  28  Oratt.  620. 

3  MeLendou  p.  Commissioners  etc.  71  No.  Car.  38. 

4  Aldun  p.  Alameda  County.  43  Cal.  270. 

6   Clear  Lake  etc.  Co.  p.  Lake  County,  45  CaL  90. 

6  Palmer  p.  Pitts.  51  A  la.  489. 

7  McCoy  p.  Wnshln;^on  County,  3  WaU.  Jr.  381 ;  and  see  Cowles  «. 
Mercer  County.  7  WaU.  118. 

8  Collins  p.  Hudson,  54  Ga.  25.  Compare  Commissioners  etc  •• 
Paine.  Wright.  (Ohio)  417;  Gross  r.  Sioux  County.  2  DilL  509. 

§  322.  Nature  and  power  of  school  diBtricta.— 

A  school  district  is  a  public  territorial  corporation,  re- 
quired by  statute  to  establish  and  maintain  necessary 
scLooIs  witliin  its  limits. ^  Such  bodies  are  deemed  qvasi 
corporations,  having  the  powers  expressly  granted  to 
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them,  and  Ruch  implied  powers  as  are  necessary  to  enable 
tbem  to  perform  their  duties,  and  no  more.^  School  dis- 
tricts in  Massachusetts  are,  by  statute,  placed  on  the  same 
footing  in  regard  to  the  objects  for  which  they  are  created, 
as  towns,  parishes,  or  other  municipal  corporations.'  In 
New  Jersey,  trustees  of  such  districts  are  municipal  offi- 
cers.^ In  Rhode  Island,  a  school  district  may  give,  and 
is  bound  by,  a  promissory  note  for  money  borrowed  to  pay 
debts  legally  incurred.^  Under  a  statutory  power  to  sue 
and  be  sued,  school  districts  may  appoint  and  instruct 
agents  to  conduct  litigation.^  A  school  society  in  Con- 
necticut is  competent  to  take  a  bequest  or  devise,  in  trust, 
for  educational  purposes.  7  So  of  boards  of  trustees  for 
common  schools  in  the  respective  wards  of  the  city  of 
New  York.s  Under  a  power  to  alter  the  limits  of  school 
districts,  a  town  may  unite  two  existing  districts;  ^  in 
which  case,  the  district  so  formed  is  alone  liable  for  the 
antecedent  debts  of  each.^o  A  school  district  loses  none 
of  its  rights  by  being  divided  and  changing  its  name.^^ 
But  upon  such  division,  the  old  district  lias  no  authority 
to  use  property  or  funds  to  which  the  new  one  is  entitled. ^^ 
Where  a  school  district  has  for  years  assumed  to  possess 
and  exercise  all  the  rights  and  franchises  of  a  regularly 
organized  corporation  with  the  entire  acquiescence  of  the 
public,  the  regularity  of  its  organization  cannot  be  col- 
laterally questioned.  ^  The  inhabitants  of  a  school  district 
have  no  right  to  use  the  school-house  of  the  district  for 
religious  meetings  and  Sunday-schools,  against  the  objec- 
tion of  a  tax  payer  of  the  district,  although  the  district 
may  have  voted  to  allow  such  use;^^  and  an  injunction 
will  lie  at  the  suit  of  such  tax  payer  to  restrain  the  use.^s 

1  oilman  V.  Bassett,  33  Conn.  298;  and  see  People  v.  Trustees  etc. 
78  111.  IM:  Wbitmore  v  Hoffan.  22  Me.  064 :  Famura's  Petition,  51 N.  H. 
S7tf ;  Williams  c.  Fraukllu  Townitliip  etc.  26  lud.  310. 

2  lubabitants  etc.  r.  Wood,  13  Mass.  193;  Beach  v.  Leahy,  II  Kan. 
23;  BurgeKflr.  Fiie,  2  Gill.  2M;  Harris  tu  School  District.  8  Post.  68. 
Compare  Wlnnpear  v.  Hohuan,  37  Iowa,M2;  School  District  v.  Qage, 
S»  Mich.  481;  33  Aiu.  R.  421. 

S   Waldrou  v.  Lee,  5  Pick.  823. 
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4  8t»ta  V.  Desbler,  1  Datch.  177.   But  sm  People  «.  Bennett,  M 
Barb.  480. 

5  ClJtfke  V.  School  District  No.  7,  SR.  1. 190. 

C   Denninon  v.  School  District  No.  U.  17  N.  H.  4S8. 

7  Pint  OoDg.  Boe.  v.  Atwater,  23  Conn.  34. 

8  Bettsv.Betts,4Abb.N.C.317. 

0  Conyene  v.  Porter,  45  N.  H.  385.  See  Bacon  v.  School  District.  97 
Mass.  421 ;  Greenbanks  v.  Boutwell,  43  Vt.  207. 

10  Brewer  v.  Palmer.  13  Mich.  104.  See  Clement  v.  Everest,  29  Id. 
10;  People  v.  Kyan,  1»  id.  203. 

1 1  School  District  No.  3  r.  Macloon,  4  Wis.  79. 

12  People  V.  Hodge,  4  Neb.  265.  Compare  Township  v.  Independent 
DistrtcU  etc.  38  Iowa.  220;  SUte  v.  Bice,  85  Wis.  178;  Kuhn  v.  Board  of 
Education,  4  W.  Va.  499. 

13  8tua.t  r.  School  District.  30  Mich.  69.  Compare  Tmmbo  v.  Peo- 
ple, 75  111.  5tfl :  Boule  «.  sedffwlck.  4  Abb.  N.  T.  App.  73 ;  Siarn  e.  North. 
42  Conn.  79 ;  Collins  v.  InhabitanU  etc.  52  Me.  522;  People  r.  Newberry. 
87  IlL  41. 

14  Scofleld  V.  School  District,  27  Conn.  499;  and  see  Dorton  r. 
Beam. 67  Mo.  301.  But  a  statute  authorizing  such  use  of  a  school-boose 
Is  constitutional:  93  111.  61 ;  34  Am.  R.  160. 

15  Scofleld  V.  School  District.  27  Conn.  499;  School  District  No.  8  r. 
Arnold,  21  Wis.  857;  8pencer  v.  Joint  School  District,  15  Kan.  259;  22 
Am.  B.  268. 

§  323.  Po'weni  of  Bchool  board.— School  boards, 
thoagh  deemed  civil  corporations,^  posnesB  only  certain 
8i)ecially  defined  powers,  and  can  exercise  no  others,  ex* 
cept  such  as  may  fairly  be  implied  from  those  granted.^ 
The  legislature  may  confer  upon  them  power  to  assess 
taxes  for  school  purposes;*  and  this  implies  a  power  to 
make  a  yaluation  of  the  property  for  the  purpose  of  levy- 
ing the  assessment.^  A  board  of  school  directors  may 
ratify  a  contract  informally  entered  into,  so  as  to  render 
it  valid,  if  it  be  one  they  had  power  to  make  in  the  lirst 
instance  ;B  otherwise,  of  a  contract  which  they  could  not 
lawfully  have  made.*  Under  a  power  to  raise  money  for 
the  purpose  of  erecting,  hiring,  or  purchasing  "  a  build- 
ing to  be  used  as  a  school-house,"  a  school  district  may 
build  a  hall  in  connection  with  a  school-house,  for  district 
school  purposes."!*  And  contracts  by  the  board  of  direct- 
ors on  behalf  of  the  district,  for  the  purchase  of  libraries 
and  apparatus,*  or  of  a  musical  instrumeut,o  to  be  paid 


001  HUmCIPAli   CORPORATIONS.  §  323 

for  out  of  any  anappropriated  funds  of  the  district,  have 
been  BU8tained.i<>  But  it  was  held  that  a  statute  author- 
ity to  school  boards,  to  provide  "  necessary  appendages" 
for  school-bouses  during  the  time  that  schools  are  taught, 
does  not  authorize  the  purchase  of  a  stereoscope  and 
stereoscopic  views.  ^^  And  a  board  of  school  directors 
have  no  power  to  make  acceptances  of  orders  or  bills  of 
exchange,  so  as  to  hind  the  school  district  and  create  a 
right  of  action  thereon  against  them.^  School  authori- 
ties may  exclude  from  their  grounds  and  buildings  any 
who  enter  therein  to  disturb  the  peace,  or  to  interfere 
with  the  legitimate  exercises  of  the  school.^'  And  gen- 
erally speaking,  school  boards  have  power  to  prescribe 
regulations  governing  the  admission  of  pupils,  ^^  or 
to  direct  their  suspension  or  expulsion  for  adequate 
cause;  ^^  so  they  have  power  to  contract  with  and  em- 
ploy teachers,^*  and  to  determine  their  salaries,i7  and  to 
dismiss  them  for  sufficient  cause. ^^  And  if  the  legisla- 
tive power  of  the  state  has  placed  the  management  of  the 
public  schools  under  the  exclusive  control  of  the  school 
boards,  the  judicial  power  will  not  assume  to  direct  what 
instruction  shall  be  given,  or  what  books  shall  be  read 
therein.  ^^  And  where,  under  a  statute  making  provision 
therefor,  separate  schools  for  colored  children  are  main- 
tained, such  children  may  be  lawfully  excluded  from 
schools  established  for  white  children  ;3^  otherwise,  if 
separate  schools  for  colored  children  are  not  so  main- 
tained.^^ Individual  members  of  a  school  board,  acting 
separately,  although  enough  to  constitute  a  majority, 
cannot  contract  so  as  to  bind  the  district;  ^  and  an  agree- 
ment by  them  to  ratify  a  contract  so  attempted,  at  the 
next  meeting  of  the  board,  is  contrary  to  public  policy, 
and  therefore  illegal  and  void.^  But  a  sole  trustee  of  a 
school  district  in  New  York  has  power  to  coi^tract  with 
and  employ  a  teacher  ;2^  and  if  such  contract  be  made 
for  a  perio<l  extending  beyond  the  trustee's  term  of  office, 
it  is  binding  upon  his  successor.^    - 
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iSee  Bebool  Commlmlonera  «.  Putnam,  44  Ala.  506;  State  v.  Brem- 
••38  Tex.  lift;  Connell  v.  Wocxlaril.  ft  How.  (Miss.)  66ft;  Horton  t. 
Sibool  CommlMkiiiaw,  U  Ala.  588. 

t  Peers  v.  Board  of  Edaratlon,  73  Til.  /MW;  SteTenson  «.  School  Di- 
rectors. 87  Id.  2Sft;  and  see  People  v.  Dupuyt.  71  id.  661;  Hill  v.  Scbool 
Dlntrict,  17  He.  lift. 

S  State  V.  BremoDd,  18  Tex.  118;  and  see  Horton  v.  School  Commla* 
sloners,  43  Ala.  SM. 

4   Richardson  f.  Sheldon.  1  Plnn.  824. 

ft  Stevenson  t .  Township,  Sft  Iowa,  483;  and  compare  School  Dis- 
trict 9.  Muitk  Ins.  Ca  82  Me.  330;  Davis  «.  School  District.  44  N.  H. 
3!I6. 

8  Wells  9.  People,  71  111.  S32;  Board  of  Education  v.  Thompson.  38 
Ohio  At.  321.  But  compare  Scott  V.  School  District. 46  Vt.  493;  Cook*. 
Murth  Mcaregor.  40  Iowa,  444. 

7  Oreenbanks  v.  Bontwell,  43  Vt.  207.  See  also  George  v.  Scho6l 
DUtrict,  6  Met.  497. 

8  Clark  V.  School  Directors,  78  111.  474. 

9  Bellmeyer  t .  Independent  District,  44  Iowa,  084. 

10  Clark  e.  School  Directors,  78  HI.  474;  Bellmeyer  v.  Independent 
District,  44  Iowa,  564.   Compare  School  District  v.  stoogh,  4  Meb.  357. 

U    School  District  v.  Perkins,  21  Kan.  536;  30  Am.  R.  447. 

12  Peers  v.  Board  of  Education,  72  HI.  506.  Compare  School  Di- 
rertom  r.  MlUer,  54  id.  338;  Bayiiss  «.  Pearson,  1ft  Iowa,  279;  Weare  «. 
School  District,  44  N.  if.  188. 

13  Hughes  0.  OoodeU,  3  Plttsb.  Rep.  264. 

14  State  V.  McCann,  21  Ohio  St.  198;  People  v.  Easton,  13  Abb.  Pr. 
N.  S.  15« ;  Learock  r .  Putnam,  1 1 1  M  ass.  499 ;  Ferriter  p.  Ty  ler,  48  Vt.  444. 
Compare  Trustees  v.  People,  87  IlL  30^;  29  Am.  R.  ftft;  btate  v.  Burton, 
45  Wis.  150;  30  Am.  R.  706. 

15  Roe  V.  Deming,  21  Ohio  St.  666;  Murpirr  r.  Directors  etc.  30  Iowa, 
429;  Dritt  v.  >uodgnvis,  66  Mo.  286;  27  Am.  B.  343:  Morrow  v.  Wood,  Sft 
Wis.  ftih  Peck  V.  Smith,  41  Coim.  442;  Buiison  v.  Post,  79  111.  ft67:  Ferri- 
ter V.  Tyler.  48  Vt.  444;  21  Am.  B.  133;  McCormiuk  v.  Burt,  Oft  HI.  263; 
39  Am.  R.  163. 

16  Puterbaugh  v.  Township.  ftS  Mo.  472:  Potter  9.  Fredricksburg.  40 
Iowa,  369:  Wilson  v.  East  Bridsrport  School  District,  36  Coim.  280: 
Jones  V.  Nebi-aska,  1  Neb.  178.  Compare  Everett  v.  School  District,  30 
Midi.  249;  Wilsou  «.  Board  of  Education,  63  Mo.  137. 

17  Charlestown  v.  Gardner,  98  Mass.  ft87;  State  v.  Wilcox,  11  Ohio 
St.  328. 

18  Directors  etc.  v.  Burton.  26  Ohio  Rt.  421 ;  CrawfordsvUle  «.  Hays, 
42  Ind.  200;  Morrison  v.  McFarland,  51  Ind.  206:  Holden  v.  School  Dis- 
trict, 38  Vt.  ft29;  School  District  v.  Coloiu,  10  Kan.  2ti3. 

19  Board  of  Education  v.  Minor.  23  Ohio  St.  211.  An  act  providing 
for  unifornilty  of  text-books  for  public  schools  is  constitutional:  Cm> 
ryer  v.  Morrill.  25  Minn.  1 ;  33  Am.  R.  450. 

20  Ward  v.  Flood.  48  Cal.  36;  17  Am.  R.  405:  Cory  «.  Carter,  48  Ind. 
827;  17  Am.  R.  738;  Dallas  v.  Fosdlck,  40  How.  Pr.  249. 

21  State  V.  DufTy,  7  Nev.  842;  8  Am.  R.  713. 

22  State  v.  Treasurer  etc.  22  Ohio  St.  144 ;  and  see  Johnson  v.  School 
District,  67  Mo.  319;  State  v.  Leonard.  3  Teun.  177:  Passage  v.  ScJiool 
luspectors.  19  Mich.  330;  Holbrook  v.  Faulkner,  ftft  N.  H.  311;  Johnson 
V.  School  District,  67  Mo.  319. 
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23  HcCortle  «.  Bates,  29  Ohio  St.  419;  23  Am.  B.  758. 

24  Walt  V.  Ray.  67  N.  T.  S6. 

25  Walt  r.  Ray,  67  N.  T.  36;  OUllB  «.  Space,  63  Barb.  177.  But  see 
Taylor  r.  School  Committee,  6  Jones,  9d. 

§  324.  Liability  of  school  offloer8.*Money  bor- 
rowed by  the  directors  for  school  purposes,  or  the  princi- 
pal and  interest  of  loans  from  the  school  fund,  must  be 
deposited  with  or  paid  to  the  treasurer  of  the  school  dis- 
trict.^ If  deposited  with  or  paid  to  any  one  else,  and  is 
lost»  the  directors  are  liable  theref  or.^  But  the  treasurer 
is  absolutely  liable  for  all  funds  which  come  into  his 
hands  in  his  official  capacity.^  Committeemen  of  a 
school  district  are  personally  liable  on  a  promissory  note 
signed  merely  with  their  Individual  names,  though  de- 
scribing themselves  as  such  committee.4  A  prudential 
committee  of  a  school  district  is  liable  to  a  suit  by  the 
district  for  a  neglect  to  appropriate  to  the  support  of 
schools  money  assigned  to  the  district  and  received  by 
him  therefor,  even  after  the  expiration  of  his  term  of 
office.^  In  order  to  sustain  an  action  against  school  di- 
rectors for  maliciously  conspiring  to  remove  a  teacher,  it 
is  incumbent  on  the  plaintiff  to  prove  malice,  an  intent 
to  injure,  and  an  unlawful  conspiracy  on  the  part  of  the 
directors,  as  public  officers.^  The  board  of  education  of 
the  city  of  New  York  is  sabject  to  the  obligations  inci- 
dent to  the  exercise  of  corporate  powers;  ?  and  is  liable 
for  personal  injuries  caused  by  its  neglect  of  duties  im- 
posed upon  it  by  law.* 

1  Adams  V.  State,82  HI.  132;  Uahaska  Comity  v.  Searle,44  Iowa,  482. 

2  Adams  9.  State,  82  m.  133. 

3  Blaff  Creek  «.  Hardinbrook,  40  Iowa,  130.  Bee  alao  f  311,  ani«. 

4  Bayliss  v.  Pearson,  16  Iowa,  279. 

ft  Behool  District  v.  Sherbmrne,  48  N.  H.  58.  Comiwre  Coffman  •• 
Parker,  11  Kao.  9. 

6  Burton  v.  Fulton,  49  Pa.  St.  151. 

7  Donovan  v.  Board  of  Education.  fiS  How.  Pr.  176.  Compare  Dan* 
nat  V.  Mayor  etc.  6  Him,  88;  66  N.  Y.  S65;  Clarissey  «.  Metrop.  Fire 
Depart.  1  Sweeny,  224;  7  Abb.  Pr.  N.  8. 352;  Woolbridge  v.  Mayor  etc. 
48  How.  Pr.  67. 

8  Donovan  v.  Board  of  Education,  12  Jones  A  S.  53;  Oft  How.  Pr.  174L 
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S  339.   Charitable  societies. 

I  340.   CharlUble  uses. 

g  325.  Voluntary,  nature  of  .—In  thin  country,  vol- 
untary unincorporated  associationa  are  in  law  unually 
deemed  to  be  nothing  more  than  ordinary  partnersbipa, 
and  the  laws  respecting  them  are  in  general  the  aame;^ 
and  especially  is  this  the  case  as  it  respects  the  relations 
of  such  an  association  or  its  members  to  third  persona.^ 
And  even  as  it  regards  controversies  among  the  members 
themselves,  the  general  law  of  partnership  is  held  to  ajv 
ply,  except  so  far  as  it  may  be  modified  by  the  articles  of 
association.*    Nevertheless,  such  associations  have  soma 
elements  in  common  with  corporations  ;<  and  with  respect 
to  their  exercise  of  reserved  and  inherent  powers  to  regu- 
late the  conduct  of,  or  to  expel  members,  they  are  sub- 
ject to  the  control  of  courts  of  justice  the  same  as  are  cop> 
porations  or  joint-stock  companies.^    In  England,  societiea 
and  dubs  not  formed  directly  for  pecuniary  advantagOb 
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or  for  the  purpose  of  Bharing  profits,  are  not  deemed 
partnerships  ;<  but  are  rather  regarded  as  in  the  nature 
of  agencies.' 

1  WeUs  9,  Q9tBn,  18  Barb.  S54;  Moore  «.  Brink,  4  Han,  409;  LsfonA 
9.  Deems.  1  Abb.  N.  O.  S18:  62  How.  41 :  Tyrrell  «.  Washbnni,  6  Allen, 
466;  Batterfleld  v.  Beardsiey.  28  Mich.  412.  Compare  White  v.  Brown- 
ell.  3  Abb.Pr.  N.  8.  SIS;  2  Daly.  329;  Hyde  v  Woodfl,  94  U.  S.  52.'!:  2 
Sawyer.  665;  Livingston  v.  Lynch,  4  Johns.  Ch.  678;  Lafoud  v.  Deems, 
SAbb.  N.C.344. 

2  Babb  r.  Reed,  5  Rawie,  151 ;  and  see  Bnllard  v.  Kinney,  10  Cal.  60| 
McMabon  r.  Rauhr.  47  N.  T.  67;  Foley  r  Tovoy,  64  Pa.  St.  190;  Atkins 
e.  Hunt.  14  N.  H.2A'i:  Harrison  9.Hqyle,24  Ohio  St.  264;  National  Bank 
V.  Laudou,  46  N.  Y.  410;  Whipple  «.  Parker,  29  Mich.  370. 

3  Tyrrell  v.  Washbnm.  6  Allen,  466;  Leech  v.  Harris,  2  Brewst.  S71| 
Bollard  «.  Kinney.  10  Cal.  60;  Beaumont «.  Meredith,  3  yes.  A  B.  180. 

4  Hee  Inrlne  v.  Forbes,  11  Barb.  687:  Cox  v.  Bodfish,  36  Me.  302| 
Thomas  v.  Ellmaker,  1  Pars.  Sel.  Cas.  88;  OllTer  v.  Liverpool  etc  Ina. 
Co.  100  Mass.  631. 

5  Leech  v.  Harris,  2  Brewst.  571. 

6  Todd  V.  Emly,  8  Mees.  *  W.  605;  Galdlcott  v.  OrU&ths,  8  Ex.  888. 
Sees  336.  i>o«<. 

7  Flemyng  v.  Hector.  2  Mees.  A  W.  172;  and  see  Wood  v.  Flneh.  S 
Fost.  A  F.  447;  In  re  St.  James's  Club,  2  De  Qex,  M.  A  0. 888. 

g  326.  Powers  of,  in  general— An  ordinary  unincor- 
porated voluntary  association  cannot  sue  in  a  corporate 
oapacity;!  but  being  deemed  a  partnership,  suit  may  be 
brought  in  the  name  of  the  partners,  or  in  the  name  of  one 
or  more  for  the  use  of  all.  ^  A  part  of  the  members  of  a  vol- 
untary association  cannot  bind  the  others  without  their 
consent  previously  given,  or  a  subsequent  ratification;* 
except  in  cases  where  the  act  done  is  so  clearly  in  further- 
ance of  the  object  for  which  the  association  was  organized 
that  consent  or  ratification  may  be  presumed.^  A  statute 
authority  claimed  by  a  particular  association  to  do  that 
which  the  general  municipal  law  prohibits,  as  the  keeping 
of  public  gaming-tables,  should  be  strictly  construed;* 

,1'         and  unless  the  power  claimed  is  clearly  conferred,  it 

^^        should  not  be  accorded.* 

( u'  1   Mean  v.  Menlton,  30  Md.  142;  and  see  Klren  *.  Splckeiman,  11 

Johns.  401.  Compare  Vhlpps  v.  Jones,  20  Pa.  St.  260. 

'^'  2  Pipe  9.  Bateman,  1  Iowa,  369;  Gorman  v.  Rassell,  14  Cal.  531; 

pfl.'         Wood  V.  Draper,  21  Barb.  187;  4  Abb.  Pr.  322;  Blrmlnffhamv.  Gallic 
^'  .        ^er,  112  Mass.  190.   See  Ewing  «.  Medlock,  6  Port.  (Alal)  82. 

t^  8   Slzer V.  Daniels,  80  Barb. 426.   Compare  Sullivan  r.  Campbell*  1 

d.!»        Ball,  271. 
1^  Boohs  cobp<-^I8« 


!r 
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•  Aleardl*.  state,  19  Wall.  OS. 

$  Alcardl «.  State.  19  Wall.  6tS.  A  Tolnntary  asaoelatlon  eaanot,  ai 
■tneli,  hold  real  eatate:  Baf>tit(  Chiueli  v.  Baptist  etc  Soe.  44  Cooft, 


f  327.  Baqaests  and  devises.— It  has  been  held  that 
▼olnntarj  nninoorpoiated  aisoolations  have  not  legal 
capacity  to  take  property  by  will,  even  for  purposes  de- 
nominated "charitable."^    Other  cases,  however,  hold 
I  that  a  bequest  or  devise  to  such  an  association  may  bo 
'▼alid ;  *  or,  at  least,  may  be  made  to  take  effect  indirectly.* 
A  judgment  recovered  against  the  vendor  after  a  pnr- 
•ehase  of  lands  by  a  Toluntary  association,  and  after  the 
registry  of  the  deed,  but  before  incorporation,  and  any 
levy,  is  subject  to  the  trust  in  favor  of  the  association;  * 
and  the  judgment  creditor  may  be  enjoined  from  accept- 
ing a  deed,  or  attempting  to  sell  by  virtue  of  his  jud^ 
ment.* 

1  White  V.  Howard,  46  N.  T.  144;  Leonard  v.  Darenport,  88  Bow. 
Pr.SM;  Sherwood  V.  American  Bible  Soc.  4  Abb.  N.  Y.  App.227:  Qoeeele 
e.  Blmeler,  6  McLean,  223;  Mc&eon  v.  Kearney,  57  How.  Pr.  S49. 

2  See  1 52,  ante. 

S  OflMon  9.  McCall,  1  Blch.  174;  Preaehers'  Aid  Soe.  v.  Rich,  45  Me. 
^862:  Swasey  «.  American  Bible  Soe.  57  id.  523:  Cory  UniTeraaliat  Seo. 
V.  Beatty,  27  N.  J.  Sq.  570;  and  see  2  Perry  on  Trusts,  S  730. 

4  African  M.  E.  Cborcb  v.  Conover,  27  N.  J.  Eq.  187. 

•  Afrieaa  M.  B.  Gliardi «.  Conorer,  27  N.  J.  Eq.  187. 

g  328b  Powers  and  dnties  of  offlcers.— Directors 
of  an  unincorporated  company  occupy  the  position  of 
trustees  toward  the  members,  and  any  gain  accruing  to 
them  from  the  discharge  of  their  official  duties  must  inure 
to  the  benefit  of  their  cegtuU  que  trtist.^  Express  proof  of 
authority  from  the  partners,  or  of  a  necessity  to  draw 
bills,  in  the  conduct  of  the  business,  is  required  to  justify 
directors  in  drawing  bills  on  the  credit  of  the  association.* 
And  where  the  president  and  some  of  the  members 
bought  and  paid  for  property  for  the  association,  without 
authority,  a  ratification  by  the  managers,  who  had  no  au- 
thority to  borrow  money  or  increase  the  capital,  iras  held 
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to  be  inoperative  to  bind  the  membezs.*  So  where  the 
articles  of  association  provided  that  the  agents  and  ^us- 
tees  shoold  have  no  authority  to  bind  the  association  by 
any  contract,  unless  it  contained  a  restriction  that  pay- 
ment should  be  made  solely  out  of  the  joint  property  of 
the  association,  an  oral  contract  made  by  the  president 
with  the  plaintiff,  for  work  to  be  done  by  the  latter,  was 
held  to  be  void ;  *  but  the  association  having  received  the 
benefit  of  the  work,  its  members  were  held  liable  to  the 
plaintiff  for  it  on  a  quantum  meruit.^  It  was,  however, 
held  that  the  trustees  of  an  unincorporated  land  company 
were  not  entitled  to  be  allowed  in  their  account  for  exf 
penditures  made  without  authority,  although  such  ex- 
penditures greatly  enhanced  the  value  of  the  land.*  A 
rule  of  a  society,  "  that  no  officer  be  i>ermitted  to  occupy 
his  chair  while  under  charges,"  etc.,  should  not  be  so 
construed  as  to  exclude  the  officer  from  the  performance 
of  all  the  duties  of  his  office,  but  merely  to  prevent  him 
from  occupying  his  chair  at  meetings.''  A  voluntary  as- 
sociation cannot  confer  judicial  powers  on  its  officers  or 
<sommittees;8  the  creation  of  judicial  tribunals  is  one  of 
the  functions  of  the  sovereign  power.* 

1  Coftl  Company  v.  Fry,  5  PbUa.  129. 

5  Dickinson  «.  Valpy,  6  Man.  A  B.  136;  10  Ban.  A  0. 128. 
t  Crom's  Appeal,  W  Pa.  St.  474. 

4  SulUvan  9.  Campbell,  2  Hall,  271. 

6  SalUran  v.  Campbell,  2  Hall,  271. 

<  McKlnley  v.  Irvine,  13  Ala.  681.  After tlie  disiolntlon  of  a  volmi- 
tary  association,  neither  commissioners  appointed  to  wind  It  np,  nor 
their  ai^uts,  have  power  to  bind  the  meinben  by  any  new  engage^ 
ment:  Lake  v.  Mumford,  4  bmedes  A  M.  312. 

7  Potter  9.  Search,  7  Phlla.  443. 

8  Austin  V.  Searing.  18  N.  T.  112;  and  see  SaTannali  Cotton  Efr 
change  v.  State,  M  Ga.  688. 

9  Austin  V.  Searing,  16  N.  T.  112. 

g  329.  Liability  of  offloers.— The  treasurer  of  a  vol- 
imtary  association  for  charitable  purposes  will  be  held 
liable  to  account  for  the  money  in  his  hands,  and  to  pay 
it  over  to  those  entitled  to  receive  it  according  to  the  in- 
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MMto  of  the  associotioiL^  An  agent  of  a  Tolnntary 
Msoelatloii,  who  does  not  disclose  the  fact  of  his  agency 
•t  the  time  of  making  a  contract,  is  personally  liable 
thereon,*  unless  by  the  subsequent  facts,  and  the  acts  of 
the  other  contracting  party  in  connection  therewith,  he 
has  been  discharged  from  such  liability.*  And  a  commit* 
tee  appointed  by  a  voluntary  association  to  make  ar- 
rangements for  a  public  exhibition  were  held  individually 
liable  for  work  necessary  for  the  occasion,  which  a  sub- 
committee of  their  number  procured  to  be  done,  althoogfar 
in  making  the  contract  the  sub-committee  assumed  to  act 
as  officers  of  the  association.^  The  trustees  of  an  asso- 
ciation cannot,  however,  be  held  individually  liable  for 
its  debts,  unless  they  have  in  some  way  specially  in- 
curred individual  liability .« 

1  Penfleld  «.  Skinner.  11  Yt.  296:  aadwe  Koehler  v. Brown,  2 Daly, 
78;  Bennett  v.  Wheeler,  12  La.  An.  76.1;  WUlson  v.  Owen,  ao  Mich.  474. 

2  Hntclilnson  «.  Wheeler^  Allen,  977;  snd  see  Batler  v.  Evenlmr 
Hall  Amoc.  2  Jonea  *  8. 68;  wells  «.  Turner,  16  Md.  133. 

I  Hutchinson  *.  Wbeeler,  t  Allen,  677*  Compare  Allen  «.  Clark,  65 
Barb.M3. 

4  Fredendellv.  Taylor,  23  Wis.  638.  Compare  Slzer  v.  Daniels,  6S 
Barb.  426;  Seoor  «.  Lord,  4  Abb.  N.  T.  Appw  188;  8  Keyes,  626. 

6  Wolfv.8ehlleffer,2BrewBt.663. 

g  33a  Rights  of  members^— The  privileges  of  mem« 
bership  in  a  voluntary  association  are  merely  created  by 
the  organization  itself,  and  courts  of  law  cannot  compel 
the  admission  of  an  applicant  for  membership.^  No  one 
is  under  any  obligation  to  become  a  member;  but  when 
he  does  become  one,  and  subscribes  the  constitution  and 
by-laws,  thereby  accepting  and  assenting  to  the  condi- 
tions prescribed,  he  acquires  such  rights,  with  such  lim« 
itations,  and  no  others,  as  the  articles  of  association 
provided  for.*  Each  member  has  a  right  to  demand  and 
expect  from  his  associates  good  faith  in  all  that  relates  to 
their  common  interests,  and  no  one  will  be  permitted  to 
take  to  himself  a  secret  and  sei>arate  advantage  to  the 
prejudice  of  the  others.*    Thus,  one  member  cannot 
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cause  to  be  transferred  to  the  company  property  pre« 
Tiously  purchased  by  himself,  at  a  price  in  excess  of  that 
paid  by  him  therefor,  without  accounting  for  the  profit.^ 
But  owners  of  property,  real  or  personal,  may  form  an 
association  with  otheis,  aod  sell  that  property  to  the 
association  at  any  price,  provided  no  fraudulent  repre- 
sentations are  made  by  the  vendors.^  The  privileges  of 
honorary  membership  in  a  fire  company,  if  such  member- 
ship has  never  been  declared  forfeited  by  the  proper 
authority,  and  in  the  proper  manner,  are  not  lost  by  non- 
user;  <  nor  are  they  forfeited  by  temporary  membership 
in  another  company,  in  violation  of  a  by-law  of  the  orig- 
inal company,  if  acquiesced  in  by  the  company.?  Where 
membership  in  an  association  is  of  pecuniary  value,  as  in 
the  case  of  a  stock  exchange  board,  the  right  of  a  mem- 
ber to  a  seat  therein  is  not  such  property  as  can  be  at- 
tached at  the  suit  of  a  creditor  of  the  member.^  And  a 
provision  in  the  constitution  of  the  association,  that  a 
member,  upon  failing  to  perform  his  contracts,  or  becom- 
ing iusulvout,  may  assign  his  seat  to  be  sold,  and  that  the 
proceeds  shall,  to  the  exclusion  of  his  outside  creditors, 
be  first  applied  to  the  benefit  of  the  members  to  whom 
he  is  indebted,  is  not  contrary  to  public  policy.^ 

1  White  «.  Brownell,  S  Abb.  Pr.  N.  S.  818;  4  id.  162;  2  Daly,  829. 

2  Hyde  v.  Woods,  2  Sawy.  655;  94  U.  6.  623;  Flscber  v.  Baab,  57 
How.  Pr.  87. 

5  Getty  V.  DeTlIn,  54  N.  T.  403;  and  compare  Secor  o.  Lord,  4  Abb. 
IT.  T.  App.  188;  8  Keyes,  525. 

4   Getty  v.  Devliu.  64  N.  T.  403. 

6  DensmoreOUCo.  V.  Deusmore,61PakSt.43. 

6  Harmstead  v.  Washington  Fire  Co.  1  Pa.  Leg.  Gaz.  892. 

7  Harmstead  v.  Washington  Fire  Co.  1  Pa.  Leg.  Gaz.  898. 

8  Pancoast  v.  Houston,  17  Alb.  L.  J.  172. 

f  Hyde  «.  Woods,  2  Sawy.  655;  94  U.  S.  523. 

g  331.  Liability  of  members  indlvidnally.— The 
members  of  a  voluntary  incorporated  association  are,  in 
general,  liable  as  partners  to  third  parties,  to  the  full  ex- 
tent of  the  indebtedness  of  the  association.  ^   And  eaoh 
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one  eontinQ68  Uftble  so  long  as  he  remains  a  member,  and 
after  he  ceases  to  be  a  member,  and  until  notice  to  the 
creditors  of  the  association  of  his  withdrawal  therefrom  * 
If  one  of  the  members  die,  a  creditor  of  the  association 
mnst  proceed  and  exhanst  his  remedy  against  the  surviv- 
ing members  before  he  can  maintain  an  action  against 
the  personal  representatives  of  the  deceased  member.*  If 
goods  are  furnished  on  the  order  of  an  agent  of  the  asso* 
elation,  with  the  concurrence  and  approbation  of  the  men^ 
beis,  they  are  liable  theref  or.«  The  liability  of  individual 
members,  growing  out  of  the  association,  is  generally  to 
be  determined  by  the  law  of  the  place  where  the  associa- 
tion was  formed,  and  where  it  had  its  place  of  business; * 
but  a  bill  of  exchange  drawn  by  the  association  may  be 
governed  by  the  laws  of  the  place  where  it  is  made  paya- 
ble.« 

I  Tappsn  *.  Bslley.  4  Met.  899, 586;  Herod  v.  Bodmiui,  M  Ind.  Ml « 
Wells  V.  Gates,  18  Barb.  664;  |  926,  ante*  Compare  Bright  v.  Hntton, 
t  H.  L.  Gas.  S41. 

S  Park  «.  Spaoldlng,  10  Han,  128;  and  see  Klngsland  v.  Brsisted,  S 

kit 


5  Moore  r.  Brink.  4  Hun,  402;  6  Thomp.  A  G.  22. 

4   Robinson  v.  Robinson,  10  Me.  240;  Ridgely  o.  Dobson,  S  Watts  A 
Berg.  118.   See  S  S29,  on/tf. 

6  Cutler  «.  Thomas,  26  Yt.  73.  Compare  Lynch  «.  Postiethwatte,  7 
Mart.  69:  12  Am.  Dee.  496. 

6   Cutler  v.TlMMnas,  26  Yt.  IS. 

§  332.  Funds  and  BBaets.— The  members  of  a 
Tolnntary  association  have  no  severable  proprietary  in- 
terest in  the  property  of  the  association,  or  a  right  to  any 
proportionate  part  of  it  if  they  resign,  forfeit  their  mem- 
bership, or  are  expelled.^  They  have  merely  the  enjoy- 
ment and  use  of  the  property  while  members,  and  if  they 
are  then  members,  a  right  to  a  proportionate  share  of  its 
assets  when  the  association  is  dissolved-^  And  the  indi- 
vidual members  have  no  power,  except  in  their  collective 
capacity,  to  dispose  of  the  property  or  effects  of  the  assc^ 
elation,  or  of  any  supposed  proportionate  part  or  interest 
therein.*   A  nu^ority  of  the  members  present  at  a  zegvh 
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larly  convened  meeting  of  the  association  may,  however, 
appropriate  its  funds  to  any  purpose  within  the  scope  of 
the  general  object.^  But  they  can  only  be  thlis  applied, 
and  money  contributed  to  relieve  a  district  from  a  draft 
for  military  service  cannot,  by  a  vote  of  a  mere  majority 
of  the  contributors,  be  appropriated  to  the  establishment 
of  a  city  dispensary.'  So  the  profits  of  a  fair  conducted 
by  a  voluntary  assopiation,  must  be  applied  to  the  pur- 
poses for  which  the  fair  was  held,  and  this  may  be  en- 
forced.'  The  property  of  the  association  must  be  appro- 
priated to  pay  the  debts  of  creditors  who  are  not  members 
before  it  can  be  applied  to  wards  payment  of  the  claims  of 
its  members.^ 

1  McMahon  v.  BJtnhr,  47  N.  T.  C7;  S  Daly,  116. 

2  White  V.  BrowneD,  4  Abb.  Pr.  N.  S.  162;  2  Daly,  S29:  and  soe 
Fassett  V.  First  Parisb  etc.  19  Pick.  S61:  St.  Jiimes  Club,  IS  £ng.  L.  J> 
Eq.  5U2:  Brown  v.  Dale,  Laas.  &.  9  Ch.  Dir.  76;  26  Eog.  776. 

5  McMahon  V.  Banhr,  S  Daly,  116. 

4   Abels  9.  McKean,  18  N.  J.  £q.  462. 

6  Abels  V.  McKean.  18  N.  J.  Eq.  462.  Compare  Torrey  *•  Baker,  1 
Allen,  120;  Thomas  v.  Eilmaker,  1  Pars.  SeL  Gas.  08. 

6  Morton  V.  Smith,  6  Bush,  467. 

7  Babb  V.  Beed,  5  Bawle,  lAl. 

§  333.  RightBOf  action.— A  member  cannot  maintain 
an  action  at  law  against  the  association,  unless  the  right 
to  do  so  was  given  by  the  conditions  of  the  agreement 
under  which  the  members  were  united  into  a  body;^ 
neither  can  his  assignee.^  But  he  may  have  a  remedy 
against  the  individual  members  of  the  association  in 
equity.*  A  minority  of  the  members  have  a  right  to  en- 
join the  majority  from  distributing  the  funds  among  the 
members  in  a  manner  different  from  that  provided  by  the 
constitution,  without  a  vote,  according  to  the  constitu- 
tion, to  make  the  necessary  alteration.^  A  member  is  not 
entitled  to  compensation  for  conducting  the  business  of 
the  association;  ^  though  he  may  recover  for  services  ren- 
dered to  the  association  previous  to  his  becoming  a  mem- 
ber of  it*   An  association  of  workmen,  not  formed  fox 
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ftn  illeftal  purpose,  can  maintain  an  action  to  recover 
money  belonging  to  them,  altlioagh  in  attempting  to  carry 
out  tbe  lawful  purpose  of  tlie  association  they  have  been 
guilty  of  illegal  acts  J  And  in  an  action  by  an  associa* 
tion  agaiuHt  its  treasurer  to  recover  tbe  funds  of  tbe  soci- 
ety, the  defendant  cannot  set  up  in  defense  thereto  tbe 
unlawful  purpose  and  object  of  the  society.^  An  action 
on  a  promissory  note,  signed  by  the  directors,  as  such,  of  a 
voluntary  association,  should  be  brought  against  all  the 
meiubors;^  though,  in  the  absence  of  any  plea  in  abate- 
mens  for  non- joinder,  the  action  is  maintainable  against 
the  signers  alone.i<*  And  one  whose  name  was  signed  to 
the  articles  of  association  without  authority  or  ratifica- 
tion may  properly  be  omitted  as  a  defendant. u  Under 
the  statute  of  New  York,  the  president  or  treasurer  of  any 
association  consisting  of  seven  or  more  members  may  sue 
or  be  sued,  on  behalf  of  such  association,  in  any  of  tbe 
courts  of  the  state.  ^^  Nor  is  the  operation  of  the  statute 
confined  to  associations  in  the  state,  but  it  applies  to  all 
associations  that  come  into  court  under  it.^< 

1  TTabicht  v.  Pemberton,  4  Sand.  657;  Gheeny  o.  Clark,  S  Yt.  431;  2S 
▲m.  Dec.  219.   Compare  sharp  r.  Warren,  6  Price,  131. 

2  Billiard  v.  Kinney,  lO  Cal.  60;  McMahon  v.  Baabr,  S  Daly,  116;  47 
V.  Y.  67. 

3  See  Butterfleld  v.  Beard8ley,28  U1c1l412;  Dennis  *.  Sennedy. 
19  Barb.  517. 

4  Torrpy  v.  Baker.  I  Allen,  130;  and  see  Msrston  «.  Durgin,  54  N. 
H.  347;  Ilurker  r.  White,  58  N.  T.  204;  Naclitrieh  v.  Hanuony  Settle- 
ment. 3  Wall.  Jr.  €6. 

5  Coal  Company  v.  Fry,  4  Phlla.  129. 

6  Lucas  V.  Beach.  1  Man.  A  0. 417;  snd  see  SpUler  *.  Psrli  »^**;*»»g 
filnk  Co.  Law  R.  7  Ch.  Dlv.  368;  23  £ng.  640. 

7  Snow  V.  Wheeler,  113  Mass.  179. 

8  Willsou  V.  Owen,  30  Mich.  474. 

9  McGreary  v.  Chandler,  58  Me.  5S7. 

10  McGreary  o.  Chandler,  58  Me.  537. 

11  Boyd  V.  Merrell.  52  IlL  151. 

12  4  Edni.  Stat,  at  Large,  650,  651;  Olery  v.  Brown,  51  How.  9t| 
Schmidt  V.  Ouiitlier,5  Daly, 452;  and  see  Ebbinghoosen  v.  Worth  Clahw 
4  Abb.  N.  C.  3U0. 

13  Clancy  v.  Terhune,  1  City  Court  B.  (N.  T.)  239.  Under  the  Con- 
nectinib  law,  a  company  in  a  militia  regiment  is  a  voluntary  assodi^ 
tiou.  wiiich  may  be  sued  by  the  name  by  which  it  is  known:  Fox  fh 
hatamore,  86  Conn.  876. 
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§  334.  Dissolution.— The  relation  of  members  of  a 
Toluntary  unincorporated  association  is  ordinarily  such 
as  to  justify  a  court  of  equity,  in  order  to  settle  their  dis- 
putes respecting  the  distribution  of  a  common  fund,  to 
treat  tbem  as  partners.^  In  case  of  violent  dissentious 
and  irreconcilable  differences  among  the  members,  judg- 
ment will  be  rendered  at  the  suit  of  one  or  more  members 
against  all  the  others,  dissolving  the  asHociation.^  But  a 
suit  will  not  be  entertained  for  such  a  purpose  upon  mere 
proof  of  differences  of  opinion,  bad  temper,  the  ordinary 
disputes  common  to  such  societies;'  nor  upon  proof  of 
Injuries  or  injustice  sustained  by  one  member,  through 
the  action  or  vote  of  the  society,  if  he  has  another  rem- 
edy.^ Where  a  voluntary  association  voted  to  transfer 
its  funds  to  another  society,  appointed  a  committee  to 
make  the  transfer,  and  ceased  to  meet  for  five  years,  it 
was  held  to  be  dissolved.*  And  excluding  a  member 
from  the  privileges  of  membership,  or  one  elected  an  offi- 
cer from  the  exercise  of  his  office,  may  be  ground  for  de- 
creeing a  dissolution.  < 

1  Butterfteld  o.  Beardsley,  28  Mich.  413$  and  see  Mftnn  v.  Bntler,  3 
Barb.  Cli.  8(f2.  Compare  Brown  v.  Dale,  Law  B.  9  Ch.  Dir.  78;  25  Eng. 
B.776. 

2  Lafoud  V.  Deems,  62  How.  Pr.  41 :  1  Abb.  N.  C.  818.  Compare  S. 
C.  8  Abb.  N.  C.  344;  Howell  t .  Harvey,  5  Ark.  278;  Durbln  o.  Barber,  14 
Ohio,  Sift. 

S  Fischer  «.  Baab,  A7  How.  Pr.  87. 

4  Fischer  «.  Baab,  67  How.  Pr.  87;  Lafond  v.  Deems,  8  Abb.  N.  0. 
t44. 

5  Penfleld  «.  Skhmer,  II  Yt.  298.  Compare  Strickland  v.  Prlchard, 
17 10.824. 

6  See  Oorham  «.  Russell,  14  Cal.  6S1;  18  Id.  688:  B^rryv.  Cross,  3 
Band.  Ch.  1.  If  the  articles  fix  a  definite  time  for  the  continuance  of 
the  association,  the  members  cannot  dissolve  before  that  time, except 
by  unanimous  consent :  Von  Schmidt «.  Huntington,  1  Cat  A5. 

§  335.  Ezpnlflion  of  members.— The  members  of  a 
voluntary  association  must  be  held  to  their  contract,  as 
expressed  in  the  constitution,  by-laws,  or  rules  of  the  as- 
gociation.^  If  the  rules  provide  for  expulsion  upon  cer- 
tain grounds,  and  direct  a  mode  of  proceeding  before  a 
committee  or  tribunal  of  the  association  to  ascertain 


i  SM  AMociAiiaim^  Bi4 

wliether  tn  a  giTen  ooe  such  grounds  exist,  a  member 
eaniiot»  when  they  are  invoked  against  himself,  resort  to 
a  oonrt  of  Justice  to  prerent  them  from  being  put  in  force.* 
B7*laws,  whether  they  are  reasonable  or  not,  bind  the 
members  of  a  voluntary  assoeiation.*  But  by-laws  must 
not  be  inconsistent  with  the  general  municipal  law;^  and 
when  a  member  refuses  to  submit  to  the  ceremony  of  ex** 
pulsion  established  by  the  association,  which  ceremony 
InvolTes  a  battery,  it  cannot  be  lawfully  inflicted,  although 
wananted  by  the  by-laws.*  So  an  injunction  will  be  al- 
lowed, in  a  proper  case,  to  restrain  the  unlawful  expul- 
sion of  a  member  for  alleged  violation  of  rules ;  *  provided, 
the  complainant  has  no  remedy  under  the  constitution 
and  by-laws  of  the  associaticm  itself,  which  has  not  been 
exhausted.^  And  a  clear  case  of  injustice  must  be  shown 
to  justify  the  interference  of  the  courts  to  review  the  pro- 
ceedings of  an  association  for  the  expulsion  of  a  member.* 

1  Lsfond  V.  DeeniR.  83  How.  Pr.  41 ;  1  Abl>.  N.  O.  U8;  and  Me  Hop* 
^luon  9.  MarqulB  of  Exeter,  I^aw  B.  6  Eq.  Cm.  63. 

S   White  V.  Brownell,  3  Abb.  Pr.  N.  8. 318;  4  Id.  162;  2  Daly,  I2B. 

t  ElSM  9.  Alf ord.  1  City  Court  B.  (N.  T.)  123. 

4  State  «.  Williams,  7S  No.  Gar.  134. 

•  State  o.  Williams,  75  No.  Car.  134. 

$  Leach  V.  Harris,  2  Brews.  671. 

7  Olery  v.  Brown.  51  Uow.  Pr.  92. 

8  People  «.  8t.  Oeoree's  Society.  28  Mich.  261.  Compare  Savamiali 
Cotton  Exchange  v.  BtatiB,  64  Oa.e68;  Hopklnaon  v.  Marquis  of  £xeter, 
LawB.6Eq.68. 

§  336.  dubs.— English  clubs  or  societies,  not  consti- 
tuted for  any  purposes  of  profit,  are  not  partnerships;^ 
and  the  members  are  not  partners  even  as  against  third 
persons.^  Nor  are  such  clubs  to  be  deemed  **  companies  " 
within  the  joint-stock  companies'  winding-up  acts.*  If 
liabilities  attach  to  any  of  their  members,  it  is  by  reason 
of  the  acts  of  such  members  themselves,  or  of  the  acts  of 
their  agents.^  It  is  however  held,  in  this  country,  that 
where  persons  form  themselves  into  a  club  or  association 
for  social  and  recreative  purposes,  and  assume  a  name 
under  which  they  incur  liabilities,  the  members  thereol 
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become  Jointly  liable  for  any  indebtedness  thus  incurred.* 
The  sale  of  liquor  to  its  members  by  an  unincorporated 
club  or  association,  formed  to  promote  social  and  literary 
objects,  subjects  it  to  reyenne  tax  as  a  retail  dealer,  and 
renders  the  club,  or  any  member  thereof,  criminally  liable 
in  case  of  failure  to  pay  such  tax.* 

1  Flemyng  r.  Hector,  2  Hees.  A  W.  172;  I S25,  ante.  Compare  D^ 
lanney  «•  Strickland,  2  Stark.  416. 

2  Flemyng  v.  Hector,  2  Mees.  A  W.  172. 

S   Re  St.  James*  Clnb,  2  De  Oex,  H.  A  0. 288;  IS  Bug.  L.  A  Eq.  689. 

4  Cockerell  v.  Ancompte,  2  Com.B.  N.  S.  440;  40  Eng.  L.  A  Eq.  279; 
and  see  Wood  v.  Finch.  2  Tost.  A  F.  447;  Todd  o.  Emly,  8  Mees.  A  W. 
MS;  Coldicott «.  Griffltbs,  8  Ezch.  888. 

5  Parkv.Spaolding,  lOHnn.128.  Compare  Ebblnrtionsen  «.  Worth 
Clab,  4  Abb.  N.  G.  800.  As  to  tbe  formation  of  clubs  for  social  and  re* 
ereatlve  purposes  under  the  New  Tork  statute:  see  Laws  of  1865,  eh. 
168;  amended  Laws  of  1870.  eb.  668. 

6  United  States  r.  Wlttlg.  22  Int  BeT.  Rec.  96;  2  Low.  Deo.  406:  and 
tee  Martin  v.  State,  59  AlaTsI;  Rickart «.  People,  79  lU.  85. 

§  337.  Joint-Stock  oompanieB.— A  joint-stock  com* 
pany  is  a  qtuui  partnership,  invested  by  statutes  in  Eng* 
land,  and  in  many  of  the  states  of  the  Union,  with  some 
of  the  privileges  of  a  corporation.^  Thus,  the  effect  of 
the  New  York  statutes  relative  to  joint-stock  companies 
is,3  tu  give  them  all  the  qualities  or  attributes  of  corporis 
tions,  except  the  right  to  have  and  use  a  common  seal.* 
But  no  greater  formalities  for  the  formation  of  such  com* 
panics  or  associations  are  required,  as  it  respects  member- 
ship, than  for  the  formation  of  ordinary  partnerships.^ 
It  is  not  even  necessary  that  there  should  be  any  sub- 
scription to  such  association  in  writing  by  the  members 
thereof.^  And  a  certificate  of  stock  is  not  necessary  to 
constitute  one  a  member  of  such  association.'  But  where 
the  interest  of  a  member  is  represented  by  such  certifi- 
cate, he  can  sell  and  transfer  it  by  a  simple  indorsement.^ 
The  association  may  be  sued  by  one  of  its  members  in 
the  same  manner  as  a  corporation  ;S  and  it  is  properly 
sued  in  the  name  of  its  president.*  The  association  may 
sae  in  the  name  of  its  president,  and  it  has  the  same  ca- 
pacity to  sue  in  a  court  of  the  United  States  as  has  a 
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•tate  oorporatlon.^  Prooeedings  for  diBSoIntion,  In  cases 
of  insolTttncy,  are  to  be  conducted  substautUJly  aocoid- 
Ing  to  the  methods  employed  in  the  case  of  insolvent 
oorporations.u  The  words  "joint-stock  company/'  ah 
used  in  the  statutes  of  Massachusetts,  refer  to  companies 
organized  under  general  laws  as  corporations.^  They 
describe  a  partnership  made  up  of  many  persons  acting 
under  articles  of  association  for  the  purpose  of  carrying 
on  a  particular  business,  and  having  a  capital  stocic  di- 
vided into  shares  transferable  at  the  pleasure  of  the 
holder.^  Persons  associating  themselves  together  to 
form  a  Joint-stock  company,  under  the  Maine  statute, 
must  obtain  the  certificate  of  the  attorney-general;^^ 
otherwise,  they  do  not  become  a  corporation. i*  An  £ng)- 
lish  joint-stock  company  is  held  to  be  a  corporation  in 
this  country ;  ^<  and  such  corporations,  whether  organized 
under  the  laws  of  a  state  of  the  Union,  or  a  foreign  gov- 
ernment, may  be  taxed  in  another  state  for  the  privilege 
of  conducting  their  corporate  business  within  the  latter.^' 
It  has,  however,  been  held,  that  a  joint-stock  company 
formed  under  the  New  York  statutes  is  not  a  corporation, 
and  that  its  members  may  be  sued  as  partners  in  another 
Btat6.is  In  a  joint  company,  the  presumption  is,  that  the 
executors  of  a  deceased  shareholder  succeed  to  the  full 
liability*  as  well  as  to  the  rights  of  their  testator.  ^^ 

1  See  1  Bout.  Diet.  717;  1  Pan.  Cont.  121;  Liverpool  Ins.  Co.  v. 
Maasachnactts,  10  WaU.  5<i6;  Womersley  v.  Merrltt,  Law  K.  4  £q.  ti9S. 

2  Laws  of  1849,  ch.  298;  id.  1851.  ch.  465;  id.  1853,  ch.  153. 

3  Waterbury  v.  Merchaots'  ete.  Expren  Co.  t  Abb.  Pr.  N.  8. 16S: 
60  Barb.  157. 

4  National  Bank  v.  Van  Derwerker,  74  N.  T.  234. 
ft   National  Bank  v.  Van  Derwerker.  74  N.  T.  234. 

6  Farrar  v.  Walker.  3  DUL  506,  note. 

« 

7  Waterbnry  «.  Mercbants'  etc.  Express  Co.  3  Abb.  Pr.  N.  8. 168; 
MBarb.  157. 

8  Westcott  V.  Fargo.  61  N.  Y.  543 ;  19  Am.  R.  300 ;  Saltsman  v.  Shults. 
14  Huu,  2j6;  Shaw  c.  Cock,  12  Id.  173. 

9  National  Bank  r.  Van  Derwerker,  74  N.  Y.  234;  and  see  Schmidt 
V.  Guntber,  5  Daly .  452 ;  Coming  v.  Greene,  23  Barb.  33.      ^ 

10   Farffo  v.  McVicker,  55  Barb.  437. 
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11  Waterbnry  v*  Merchants'  etc.  Express  Go.  9  Abb.  Pr.  K.  8. 16S: 
50  Barb.  181. 

12  Att.-Gen.  r.  Insurance  Co.  121  Mass.  A24. 

IS   Att.-Cren.  V.  Iiisunmoe  Co.  121  Blass.  524;  Bodwell  v.  Eastman* 
106  W.  525. 

14  Rev.  Stat.  ch.  48. 

15  Rlcbnionil  etc.  Assoc  v.  Clark.  61  Me.  351. 

16  Liven>ooI  IiiR.  Co.  v.  Massai^bitsetts,  lu  Wall.  566. 

17  Liverpool  Ins.  Co.  r.  Massacbusetts,  10  WalL  566;  16<^Mas8. 891. 

18  Boston  etc.  R.  R.  Co.  r.  Pearson,  128  Mass.  445;  Taft «.  Ward,  101 
Id.  51K;  Frost  V.  Walker.  (iU  Me.  4()8. 

10   Re  A^lculturlst  Cattle  Ins.  Go.  Law  It.  5  Cb.  725. 

§  338.  Benefit  societies.— The  purpoae  of  benefit  or 
frieiKlly  ftocieties  is  not  business,  trade,  or  profit,  but  tlie 
benelU  and  protection  of  tbeir  members,  as  provided  for 
in  tlie  constitution  and  by-laws. ^  Such  societies  are  not 
insurance  companies,'^  nor  are  they  to  be  regarded  as  in« 
stitiitions  of  public  cliarity.*  And  a  voluntary  assr)cia- 
tion  forminl  for  tlie  1)euf>titnnd  protection  of  its  members, 
but  liavinj;  no  power  to  compel  payment  of  dues,  and 
whose  right  of  membership  ceases  upon  a  failure  to  pay 
annual  subscriptions,  is  not  a  partnership.'*  In  England, 
and  in  many  of  tlie  states,  such  societies  are  regulated  by 
statute;  ^  and  their  purposes  and  objects  are  mainly  deter- 
mined by  tlie  provisions  of  the  special  acts  relating  to 
them.^  A  corporation  for  business  purposes,  liaviug  in 
view  the  pecuniary  protit  of  its  members,  is  not  within  a 
Stat ute  providing  for  the  incorporation  of  benevolent  so- 
cieties.^ And  a  society  wliose  main  purpose  is  the  relief 
of  sick,  disabled,  and  aged  members,  and  the  burial  of 
dead  members,  but  whicli  ailds  thereto  the  propagation  and 
mainteUM  nee  of  trades  unionism,  is  not  a  friendly  society .* 
But  the  constitution  and  by-laws  should  have  a  liberal  in- 
ter prtnation,  for  the  purpose  of  promoting  the  general 
objects  of  the  society  ;d  and  therefore,  a  corporation  hav- 
ing in  view  the  welfare  of  its  members,  and  particularly 
thuir  relief  in  times  of  sickness  and  distress,  may  extend 
its  Wnefits  to  the  families  of  its  members,  and  make  pro- 
yisiou  for  the  widows  of  deceased  members.  ^®  And  powex 
iSooMu  Coiir.— 44. 
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conferred  by  the  charter  of  a  b«neTo1«nt  and  loan  afisocia- 
tion,  to  loan  money  "  upon  pergonal  Pernrity  and  the 
pledge  of  |*oodA  and  rhatteU/*  antliorizen  loiinn  upon  per- 
K>nal  wvurity  without  any  pledge  of  goixla  an<l  cliattels.^^ 
A  by-law  of  a  benefit  society  pn»vidinff  that  benefit  sliall 
be  withheld  from  widows  of  memlien  wlio  die  throng))  in- 
temperance, debauchery,  etc.,  is  not  an  unreRRonable  reg- 
ulation.'<  But  a  by-law  operating  as  a  forfeiture  of  the 
widow's  right  to  the  benefits,  because  the  mem  Iter's  dues, 
although  fully  satisfied,  were  not  paid  at  the  precise  time 
required,  was  held  to  be  void."  So  by-laws  which  forbid 
a  member  to  work  at  his  trade  at  such  prices  an  he  chooses 
to  accept,  and  which  compel  him  to  join  in  a  strike,  are 
▼old,  as  against  public  policy.^*  And  a  member  expelled 
for  the  violation  of  a  by-law  not  authorized  by  statute 
nor  by  the  state  constitution  will  be  restore<l  by  man- 
damus; i*  though,  if  such  expelled  member  brings  an 
action  for  damages  for  the  expulsion  and  reeovers  judg- 
ment, it  is  a  waiver  of  his  right  to  be  restored  by  man- 
damus.^* Members  cannot  be  expelltxl  on  charges  with- 
out notice  and  an  opportunity  of  being  heard.^'  And  even 
though  the  party  charged  does  not  appear,  still  proof 
of  his  offense  should  be  required.^'  It  is  not  illegal  for  a 
benevolent  society  to  hold  business  meetings  or  to  trans- 
act its  business  on  Sunday. ^^  On  the  death  of  a  meml>er 
of  a  beneficial  association,  the  share  in  the  common  fund 
going  to  his  family  is  not  assets  of  his  estate,  governed  by 
his  will  or  the  statute  of  distributions;  ^'^  but  is  to  be 
distributed  in  the  amounts  and  order  which  the  regula- 
tions of  the  association  direct.^i  The  object  of  benefit 
building  societies  is,  "  that  any  individual  member  may 
borrow  money  from  the  society  to  enable  him  to  buy  or 
build  a  house,  mortgi\ging  it  to  the  society  as  security  for 
the  money  borrowed,  and  ultimately  making  it  absolutely 
his  own,  by  paying  off  the  mortgage  out  of  his  subscrip- 
tion."^ These  societies  are  formed  under  statutes  en- 
acted for  the  purpose,  in  England  and  in  this  country,^*, 
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and  their  mode  of  operation  is  likewise  fully  prescribed 
by  statute'.'^  Unconscionable  contraeta  made  by  tbem,  in 
TitjlHtiou  of  tbe  laws  restricting  interest,  are  held  to  be 
subject  to  the  jK'UHlties  nf  usury,  irrespective  of  the  tt^nns 
or  furms  employ ed.'^^  It  is  however  held,  that  u  mortg*rige 
given  to  a  buihling  society  by  a  holder  of  its  stock  in  not 
usurious  because  monthly  payments  of  interest  are  re- 
quired, besides  lines  and  impositions  in  accordance  with 
thn  provisinuH  of  the  constitution  of  the  society.^o  A 
building  society  having  authority  under  its  charter  to 
make  a  loan  and  provide  for  the  security  of  the  same, 
may,  as  an  incident  of  such  right,  provide  for  insuring 
pn»i>erty  taki^n  in  security. 2"  Such  society,  incorporated 
under  the  Maryland  statute,  has  power  to  make  a  prom- 
issory note.'^s  And  an  English  building  society  is  enabled 
by  the  present  statute  to  borrow  money.®  Upon  redeem- 
ing its  stock,  a  building  society  acquires  the  right  of 
property  therein.* 

1  Laf 011(1  V,  Deems,  8  Abb.  N.  C.  844. 

2  Gourtenay  v.  rourtenay,  4  Jones,  L.  ftl9;  and  see  State  v.  Mot. 
Proteciiou  Soc.  26  Ohio  St.  19. 

8  Momlnir  Star  Lodge  v.  Haysllp.23  Ohio  St.  144;  Rwlf  t  v.  Benefl* 
clal  Hoc.  78  Pa.  St.  362  ;Ke  Clark'^s  Trust.  Law  B.  1  Cli.  DIt.  497 ;  16  £ug. 
B.«24. 

4  Lafond  r.  Deems,  8  Abb.  N.  C.  844;  and  see  Sharp  «.  Warren,  6 
Price,  131 ;  Itear  v.  Bromley.  1 1  Ennr.  L.  A  £ki.414.  Comiiare  §  SUtante ; 
Wolf  V.  Suhlieffer,  2  Brewst.  563:  Uautington  v.  Savings  Bsuik,  S6  U.  S. 
894. 

A  See  Pare  r.  C\e^,  29  Bear.  5K9;  Re  Owen.  81  id.  285;  Hornby  v. 
Cloite.  Law  R.  2  Q.  B.  1.^3;  Tntluitrlal  ^oi'.  v.  rickles.  Law  R.  1  Exch.  1 ; 
State  V.  Mut.  Protection  Assoc.  2tf  Ohio  St.  19;  People  «.  Nelson.  4tf  N. 
Y.  477. 

6  See  Stat.  18  and  19  Vict.  L.  T.  ch.  63,  S  9 ;  Laws  of  N.  T.  1848.  ch.  31  A. 

7  People  9.  Nelson.  46  N.  T.  477;  10  Abb.  Pr.  N.  S.  200;  8  Lans.  324. 

8  Hornby  V.  Close,  Law  B.  2  Q.  B.  158.  Compare  Pare  v.  Clegg,  29 
Beav.  589. 

9  Onndlach  v.  Oermanla  etc.  Assoc.  4  Hun.  339.  Insanity  is  "  sick- 
nem."  withiu  the  nieauiiig  of  a  rule  of  a  friendly  society,  provlrilixir 
for  a  weekly  aOowaiico  to  any  raemt>er  during  any  sickness,  etc.  Bux^ 
ton  r.  Eyden,  Liiw  U.  8  Q.  B.  295. 

10  OnndlRch  r.  Oermania  etc.  Assoc.  4  Hun,  339.  Compare  Fugure 
9.  Mutual  Sue.  46  Y  I.  Wl. 

1 1  Missouri  Loan  Bank  v.  Howe,  M  Mo.  58. 

12  St.  Man"»  etc.  Soc.  v.  Burford,  70  Pa.  St.  821.  Compare  Berlin  9. 
Varch,  &  i'a.  St.  Ititt. 
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U  Bneektejr  v.  Robert  Blum  Lodfrr.  1  City  Covt  A.  (K.  T.)  M;  and 
w  CaitMi  V.  Ffttber  Uattbew  8oc.¥l>aly,  «i. 

14  People  V.  Ueuovolcut  8oc  S  Buu,  3G1. 

15  l*«ot»to  V.  Benoroleut  s<oc.  SI  How.  Pr.  216;  and  see  tit.  ICasda- 
II  us. 

U  Htate*.  LlpA.3»Oh!o8t.fl6Sw 

1 1  Tt^ple  V.  Reii^voleut  Aoi*.  24  How.  Pr.  216.    Couitmre  $  335,aiif«. 

Iri  People  V.  Youiijc  Mpii'm  etc.  Hoc.  «5  llarb.  S57. 

1»  Pvuple  9.  Yottiitf  Heirs  etc.  Hue.  61  Uarl».  357. 

20  Artbiir  r.  Otiil  FcUuwm  lk>ii.  Aiutuc.  2i*0biu  St. A57;  aud  see  Hary- 
lautl  etc.  boc.  r.  Cicmliiicij.  44  Uil.  UK 

21  Arthur  r.  Oa«l  Fclkm-s'  Oeii.  Asmm*.  2»  Ohio  St.  557. 

2-i  fit  rv  Kent  Iteiu'flt  Unildbitf  8<>c.  I  Dn^w  A  S.  417.  ComiMire  Peo- 
ple 9.  Troy  lloiisti  Cu.  44  ll:irl>.  bJ.'V;  lltiwanl  r.  Mut.  Loan  etc.  Asskic.  S 
Allen,  571;  Copland  r.  Uuriieit.tt  Com.  U.  1>4. 

29  Sf>«  8tnt.  37  Jt  M  Virt.  L.  T.  oh.  4.!;  Laws  of  N.  Y.  1851.  ch.  I.!2: 
L:(Wi«i»r  l*cuu*m  l>^,  p.  M4;  Neliiou «. iikikey,&4  lutL  £»;  Mok  c.  Dutrult 
eu>.  Amum*.  ;.v  Mich.  5il. 

24  tieu  fipiiiiiliige.  liuiiie  nulid.  etc.  Assoc.  26  Ohio  St.  4^;  Link  v. 
Ocnimiituwii itc.  A.<hoc.  hi  Pa.  Si.  Vt;  Luw  etc.  r.  Zm'ker.  4r(  5iil.  44!t; 
flatter  of  Tleruey,  Law  U. »  Ku.  (Ir.)  1;  I'rovlcleut  etc.  iSuil'l.  8o<*.  r. 
Grfi-uhill.  L;i\v  U.  *J  Ch.  Div  i.'.':  J)  Eii*^'.  Bi4;  Second  Mauliattau 
Ituild.  A-iHoc.r.  Have8,4  Abl(.  N.  Y.  Api>.  is:};  Ottuivat'tc.  Assoc. e. ^»cott• 
21  Vp.  Can.  Q.  It.  «41 ;  I'aU^t  r.  liiiiid.  Assoc.  1  ^cAr.  Stift. 

2i  3III1.H  r.  .*^allMbury  etc.  A.h8oc.  75  No.  Car.  2:*ii  lloiiser  p.  Hermanu 
Build.  Avtoe.  4i  I'iU  M.  ITS;  and  hcu  Gurdoit  r.  \>  inche'«lvr  Build,  etc. 
A.HSOC.  IJ  litiHh.  IIU;  Ualiiaiorectc.  Diuld.  Arsoc.  41  Md.  lO:^;  State  v. 
Grvfuvide  LuilU.  etc. A:>.hoo.  2J  Oldo St.  UJ:  Ciuiada  etc.  Asmic.  r.  Kow- 
ell.  I»  Up.  Can.  Q.  It.  IJ4:  CitUeiui  etc.  Assoc,  v.  Ubier,  48  Md.  4oft; 
Mulloy  r.  Uuild.  Amoc.  2  McAr.  bA. 

26  Red  Dank  Mut.  etc.  Ahsoc. r.  Patterson, 27  N.J.  Eq.  2*23;  and 
compare  Ft>n*cst  City  etc.  Assoc,  r.  GaUa'4lier,  25  Ohio  St.  21is;  Cll/ 
Build,  etc.  (o.  v.  Faliy.  1  Abl>.  N.  Y.  App.»4i:  WUliarr.  Baltimore  etc. 
Amso<'.  4)Md.  MU;  MorriHOii  e.  Glover,  4  Ex.  4'VO;  Provident  etc.  Build. 
Boc.  r.  Greeuhlil,  Law  K.  VCh.  Dlv.  IJ-J;  25  Eiiff.  U.  tU*. 

27  Chicago  Build.  Sue.  v,  Crowell.  ti5  111.  453. 

2H  Davis  r.  West  etc.  Uuiou,  82  Md. 385.  Compare  Muth  v.  Dotfleld« 
43  Md.  4416. 

29  See  Stat.  37  A  88  Ylct.  L.  T.  ch.  42.  $  15;  Re  Vlctortiv  etc.  Soc.  Law 
R. »  Elf.  (iU.5;  DavlH  and  WilHou's  Case,  Law  It.  12  Eq.  51ti;  Re  Natioual 
etc.  hoc.  Law  R.  5  CU.  3u». 

30  WUichester  etc.  As»oc.  r.  Gilbert.  23  Gratt.  787;  White  v.  Me- 
chanics' etc.  A.'*.*M)C.  22  id.  23.1.  See  an  to  wlndiu2r-up  and  distribution 
or  fund:  Re  Profe&sional  etc.  Build.  Soe.  Law  It.  6Ch.  856;  Re  Dur- 
ham etc.  Build.  Soc.  Law  U.  12  Eq.  513;  Wilson  v.  Up.  Can.  etc.  Soc.  13 
Grant  U.  C.  20B;  Goodrich  r.  City  Loan  etc.  Ahsoc.  54  Ga.  W;  Edelln  v. 
PaMcoe,  22  Gratt.  82ii;  State  v.  Ceutrai  etc.  Assoc.  2i)  Ohio  St.  -'1»9. 

§  339.  Charitable  BOCietieB.— A  corporation  for  busi- 
ness purposes,  although  such  pur[)Oses  may  incidentally 
contemplate  benevolent  results,  is  not  within  a  general 
B<!t  providing  for  the  incorporation  of  charitable,  eto.» 
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societies.!  And  a  beneficial  society,  the  benefits  of  which 
extend  only  to  contributing  members,  is  not  charitable.^ 
The  term  ''charitable  institution"  designates  a  corpora- 
tion or  other  organized  body  created  to  administer  chari- 
ties, and  which  is  i>ennauent  in  its  nature,  us  contradis- 
tinguished from  a  transient  or  temporary  undertaking.^ 
But  a  corporation  is  not  the  less  ''charitable "  because  its 
rules  require  an  entrance  fee  from  each  applicant  for 
admission,^  or  tliat  patients  able  to  pay  for  nursing  and 
treatment  shall  do  so.^  And  the  fact  that  no  person  has 
individually  a  right  to  demand  admission  into  a  public 
hospital,  and  that  the  trustees  of  the  hospital  determine 
who  are  to  be  received,  does  not  render  it  any  the  less  a 
public  charity.®  An  incorx)orated  society  having  for  its 
object  the  promulgation  of  Christian  knowledge  and  intel- 
ligence, througli  its  agency  as  an  institution  of  domestio 
mis.sioU8,  is  a  charitable  instituiion.'  A  corporation  es- 
tablished for  the  maintenance  of  a  public  charitable 
hospital,  which  has  exercised  due  care  in  the  selection  of 
its  agents,  is  not  liable  for  an  injury  to  a  patient  caused 
by  their  negligence,  nor  for  the  unauthorized  assumption 
of  one  of  the  haspital  attendants  to  act  as  a  surgeon. ^ 
The  president  and  trustees  of  a  charitable  corporation, 
there  being  no  shareholders,  may  dis.solve  it;^  and  the 
property  uf  the  corporation,  real  and  personal,  acquired 
by  purchase  for  value,  tliereupon  vests  in  the  state ;i'* 
but  real  property  acquired  and  held  by  gift,  remaining 
undisposed  of,  reverts  to  the  donor  or  his  heirs.^^  A  gift 
of  property  for  charitable  purposes  cannot  be  diverted  by 
the  legislature.^'^ 

1  People  V.  NeLsoa.  4(i  N.  T.  477;  10  Abb.  Pr.  N.  8. 200;  3  Lans.  324. 

2  swift  V.  lleneficial  Soc.  73  Pa.  8t.  3(i2;  Morning  Star  Lodge  r. 
Hnysllp,  *>:)  Ohio  St.  144;  Ue  Clark's  Trust,  LawB.  1  Cb.  DiT.497;  19 
iL*^.  bJ4. 

8  nnniphrles  v.  Little  Sisters  of  the  Poor,  29  Ohio  St.  20L 

4  Ooo<h  r.  Assoc,  for  Relief  etc.  lOt)  Mass.  55S. 

6  McDonald  r.  Mass.  General  Hospital,  120  Mass.  432. 

6  Guoch  c.  Assoc,  for  Relief  etc.  109  Mass.  658. 

7  Maine  Baptist  etc.  Couvcntlou  V.  Portland,  65  Me.  9S. 
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n  MrDoniUd  r.  Masi.  General  Hoftpltal,  U»  Sbas.  432;  and  see  Hol- 
lldajr  V.  8c.  Leonard'K,  11  Com.  h.H.r*.  ati. 

9  People  V.  College  of  Callforula,  S3  Cal.  liM. 

M   People  V.  College  of  Callforuia,  38  Cal.  166. 

11  People  r.  College  of  California,  »  Cal.  166.  Compare  Folger  v. 
Chan^.  IS  Flck.  63.  mi  Wlilte  «.  Campbell,  5  Hampli.  38.  See  tit.  Dis- 
solution. 

IS  Venablev.  Coffman.  2  W.  Va.  310;  PlnDOuth  v.  Jackson.  15  Pa. 
8t.  44;  and  roinpare  Btanley  r.  Colt.  A  ^Vall.  IVt;  Att.-Gen.  r.  Clergy 
8oc.  io  Rich.  ]!4*  <)04;  lii  re  Prison  Cbaritles.  Law  it.  16  Eq.  l:»;l« 
£ug.  tf;o. 

§  340.  Charitable  uses.— Tt  is  now  the  prevailing 
opinion  in  this  country  and  in  England,  that  a  court  of 
general  equitable  jurisdiction  lias  power  to  enforce  chari- 
ties, independent  of  the  statute  of  43  Elizabeth.^  Chari- 
table uses  are  favorites  with  courts  of  equity,  and  the 
construction  of  ull  instruments  where  they  are  concerned 
Is  liberal  in  their  behalf.^  There  may,  however,  be  such 
uncertainty  as  to  the  objects  of  a  charitable  use  as  to 
render  it  invalid;'  as  in  case  of  a  bequest  to  be  applied 
to  foreign  missions  and  to  the  *'poor  saints";^  or  a  be- 
quest to  trustees  for  the  support  of  "  indigent  pious  young 
men  preparing  for  the  ministry  in  New  Haven ";5  or  a 
bequest  "for  the  establishment  of  a  school  at  M.  for  the 
education  of  children."  «  But  the  beneficiaries  need  not 
be  named,  and  any  description  by  which  they  can  be 
identified  is  sufficient.^  So  leaving  it  to  the  executor  to 
choose  between  two  designated  objects  was  held  not  to 
be  a  fatal  uncertainty .^  A  bequ&st  to  a  charit-able  society 
was  sustained,  notwithstanding  the  objection  that  such 
society!  had  never  obtained  a  statutory  incorporation.^ 
A  municipal  corporation  may  be  a  trustee  for  a  charitable 
purpose. i*>  So  may  a  town,ii  or  county;  ^^  but  otherwise 
of  a  state,  or  the  United  States.^^  Among  gifts  for  chari- 
table uses,  which  have  been  sustained  as  such,  are  the 
following:  Bequests  for  the  circulation  of  Bibles  and 
other  religious  books  ;^^  a  gift  of  land  for  the  erection  of 
a  building  for  public  worship ;  ^^  a  bequest  to  promote  the 
propagation  of  Christianity  among  the  heathen;  ^^  an  en* 
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dowment  creating  a  fund,  the  interest  to  "be  expended  for 
the  relief  of  the  Jewish  poor  of  tlie  city  of  P. ; "  an  en- 
dowment to  support  measures  for  *'  the  protection  of  the 
property  <»f  our  frnow-ririzena  from  fTro  '* ;  i'  a  Request  of 
a  fund,  the  iutiTost  to  h*»  applie<l  to  the  imToasp  of  the 
Suuday-acliool  lihrary  of  a  «lcsigUHted  ohuroh;  ^^  a  legacy 
to  a  town  for  the  purpose  of  erecting  a  town-house;  ^  and 
a  provision  in  a  will  to  estahlish  an  institution  '*  for  the 
benellt,  tuition,  and  advaneement  in  learning  of  the  youth 
residing  from  time  to  time  hereafter  in  the  state  of  Xcw 
Jersey."-'  In  Hehiware.  the  court  of  chancery  has  suc- 
ceeded to  the  jurisdiction  exercised  by  the  English  chan- 
cery over  charitable  uses;  2a  and  if  the  objects  of  a  chari- 
table use  are  uncertain,  the  cliarity  may  be  administered 
by  the  court  of  chancery .2« 

1  UoRO  r.  Rose,  4  Abl».  N.  Y.  App.  lOR;  Grimes  r.  Hamion.  85  Ind. 
19R:  CominiKslouen  etc.  v.  Uoarers.  A5  id.  297;  WiUiaiiiH  r.  Pcarsou.SS 
AJa.  2'n;  Miller  r.  l»orter.  53  Pa.  St.  2^2;  Tliomton  v.  Howe,  31  Koav. 
14:  Att.-Oi-ti.  r.  St.  Cross  Hospital,  17  Id.  435;  Uayman  r.  Rugby  School, 
LuwK.  l8Eq.28. 

2  Mills  r.  F»rra«»r»  1!)  Vos.  4^;  Oiild  r.  Wnshlnpfton  Hospital.  95  U. 
8.  ;«U3;  Adyev.  Smith,  44  Conu.  60;  2(i  Am.  R.  424;  Uussell  v.  Allen,  5 

Dm.2;i5. 

3  Ifelwr.  Mnrphv,  40  Wis.  276;  Lepai?e  r.  McNamara.  5  Iowa,  124; 
Wlldormaii  r.  City  of  Baltimore, 8  Md.  651 ;  Dashiell  v.  Att.-€teii.5  Ear. 
&  J.  392;  9  Am.  Dec.  572;  Levy  v.  Levy.  33  N.  Y.  97. 

4  Brldgrcs  r.  Pleasants.  4  Trod.  Eq.  26. 

5  Wlilter.  Flsk,22ronn.  81. 

6  Att.-6en.  *.  Soiile,  28  Bllcta.  153;  and  see  Helss  v.  Mnrpb7,40  Wis. 
276. 

I  Holmes  r.  Mead.  52  N.  Y.  882.  Compare  Roy  r.  Rowzle,  25  Oratt. 
509:  Cnise  r.  AxtPll.50  Ind.49:  Brewster  r.  MrOall,  15  Conn.  274;  St. 
Luke's  Homo  r.  Iiullsfcnt  Fcnialps.52  N.  Y.  191 ;  Do  Bniler  r.  Ferpru-son, 
54  Ind.  Mil;  Orifflth  v.  State,  2  Del.  Ch.  421 ;  Needles  o.  Martin,  83  Md. 
603. 

8  Fairbanks  r.  Lamson.  99  Mass.  533. 

9  Cromie  v.  Louisville  etc.  Soc.  8  Bunb,  865.  But  see  State  v.  War- 
ren. 28  Md.  338. 

10  Philadelphia  v.  Fox.  64  Pa.  St.  169;  Vldal  o.  Olrard,  2  How.  127. 

1 1  Fellows  r.  MUier.  1 19  Mass.  541 ;  and  see  Mason  p.  Trustees  etc.  27 
V,  J.  £q.  47. 

12  County  of  Lawrence  v.  Leonard,  83  Pn.  St.  206;  Commissioners 
».  Roffcni,  55  Ind.  297. 

13  United  Sfitojir.  Fox,  52  N.  Y.  *?(•;  !r4  V.  S.  815. 

14  Mason  v.  Tni«itees  etc.  27  N.  .f .  Eq.  47;  Bliss  r.  Am.  Bible  Soc.  2 
Allen.  334:  Fairbanks  r.  Lamson.  *nt  Ma.«s.  5:]3;  Att.-Gon.  v.  Stepney.  10 
Ves.22.    But  see  Starkweather  e.  Am.  Bible  Soc.  72  111.  SO. 
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Ift  Old  BoQtIi  lloe.  f .  Crocker.  1 19  llaas.  L  Compare  Baptist  Soc.  9. 
Ball,  8  K.  1. 334. 

16  Bartlett  v.  Klng«  13  Mam.  A39:  7  Am.  Deo.  99;  and  see  Maine  Bap- 
tist etc.  c:ooventloa  r.  Portland.  Hi  Mo.  Vi, 

17  Mayer  v.  80c.  ete.  2  Brewst.  VA. 

18  Bethlehem  «.  Perseverance  Fire  Co.  81  Pa.  St.  44S. 

19  Fairbanks  V.  Lamson.  Ml  AUss.  A33. 

90   Coggeshall  v.  Pclton.  7  Johns.  Ch.  293. 

21  Sterens  v.  Shippen,  28  N.  J.  £q.  4S7.  And  see  Att.-Gen.  v.  Sidney 
8UASOX  College,  Law  11.  •!  Ch.  72i;  Wilkinson  r.  Maliii.  2  Cromp.  A  J. 
636;  University  of  London  v.  Yarrow,  21  Beav.  15ii:  Power  v.  Cassidy, 
1 1 N.  Y.  mi;  84  Am.  IL  ^VI.  Bnt  n  devise  to  the  *'  inAdel  Society  "  in 
I*.,  for  tho  rrectiou  of  a  liall  for  the  free  dlscusMlon  of  reUfcion.  politics, 
rtc  was  held  not  to  be  for  a  charitable  use;  Zeisweiss  v.  James*  68 
Pa.SU44i5. 

23  Orifflth  V.  State,  2  Del.  Ch.  421. 

28  Orimth».8tate,2DeLCh.421. 
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CTM  leferenoei  are  to  seetloiu.] 

Abatement  of  pending  suits  by  dissolation  of  corpora- 
tion, i  208. 

consolidation  of  corporations  does  not  abate  snit,  208ii 

change  of  corporate  name  does  not  abate  suit,  208% 
Aooeptanoe  of  charter,  when  necessary,  23. 

must  be  accepted  entire,  23. 

qualified,  not  recognized,  23. 

express  declaration  of,  not  required,  23. 

any  act  showing  intention  to  accept  is  sufficient,  23, 

implied  from  corporate  acts,  23,  24. 

exercise  of  privileges  evidence  of,  23. 

of  charter  amendment,  how  proved;  23. 

may  be  presum'ed  from  exercise  of  powers,  23. 

when  no  proceedings  had  under  charter,  acceptance 
rebutted,  23. 

vote  of  need  not  appear  on  records,  23. 

^roi  evidence  will  not  prove  when  records  can  be 
shown,  23. 

bv  directors,  23. 

of  new  charter  does  not  surrender  old,  23, 

when  not  required,  24. 

rule  requiring,  has  no  application  to  municipal  cor* 
|K>ratIons,  24. 

vote  of  by  corporators,  24. 
'  of  part  payment  of  subscription,  110. 

of  conditional  subscription  binds  the  company,  110. 
Adqnieecence,  ratification  of  contract  inferred  from,  76. 

in  wrongful  act  of  servant  renders  corporation 
liable,  84. 

by  subscriber  to  change  in  amount  of  stock  binds 
him,  120. 
Aoquisition  of  lands  by  railroad  company^  245 > 

English  rule  as  to,  245. 
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American  jale  as  to,  §  245. 

legislatlye  aathority  for,  245. 

land  taken  by  compulsion,  245. 

by  grant  or  license,  246. 

hv  verbal  consent  of  owner,  246. 

of  land  by  railroad  for  speculation  not  anthorizedi 

247. 
railroad  cannot  ae<inire  land  for  dwellings,  247. 
Aotiona.    SeeSurrs. 

corporate  capacity  to  bring,  46, 147. 

must  be  brought  in  corporate  name,  47« 

in  what  courts  brought,  48,  74. 

against  a  foreign  eorpomtkuit  7i. 

for  trespass,  81. 

by  corporation  upon  executed  contracts,  101. 

instances  of  the  apidication  of  the  doctrine,  102. 

to  recover  back  sutocription,  111. 

against  stockholder  upon  his  subscription,  120. 

on  refusal  of  company  to  make  transfer  of  stock. 

122. 
for  neglieenoe  against  directors,  142. 
at  law,  147. 

corporation  of  one  state  may  sue  in  another,  147. 
foreign  corporations  may  sue  in  District  of  Oolum« 

bia,  147. 
by  receiver  of  corporation,  175. 
for  deposit  in  bank,  220. 
against  savings'  bank  by  depositor,  229. 
for  usury  must  be  commenoed  in  two  years,  235. 
|or  usury,  when  statute  of  limitations  begins  io  miit 

236.  "  ^' 

Jurisdiction  of  action  for  usury,  225. 
to  recover  loans  by  national  bsuiks,  296. 
against  railroad  companies,  269. 
on  subscription  to  religious  society,  277. 
by  clergyman  against  religious  society,  ^^, 
on  implied  contract,  300. 
for  recovery  of  tax  illegally  imposed,  300. 
for  recovery  of  money  jjaid  for  void  bonds,  360. 
in  tort,  liability  of  municipal  corporation  to,  319* 
against  municipal  corporations,  313. 
against  school  directors,  324. 
against  associations,  333. 
AdmisBions  of  officer  or  agent,  when  binding  on  corp09» 

a^ion,  141. 
of  president,  when  binding  on  company,  14^ 
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A.gent8,  power  of,  to  bind  coxpoiation,  S§  43, 76, 128, 132. 
may  bind  corporation  b^  simple  contract,  44. 
private  seal  of,  not  binding  on  corporation,  60. 
execution  of  corporate  de^  by,  54. 
fraudulent  conduct  of,  79L 
tortious  acts  of,  80. 
subscription  to  stock  by,  108. 
business  of  corporation  conducted  by,  127. 

Sower  to  appoint,  128. 
ow  appointed,  129. 
evidence  of  appointment,  130. 
when  appointment  of,  presumed,  130. 
who  may  be,  131. 
powers  of,  in  general,  132. 
corporation  bound  by  tortious  conduct  of,  132 
limitation  of  power,  132. 
how  powers  must  be  executed,  133« 

Slace  of  exercising  poweis,  134« 
etermination  of  agency,  136. 

compensation  of,  145. 

of  bank,  214. 

railroad  company  liable  for  acts  of,  256. 

liability  of  municipal  corporation  for  acts  of,  301. 

of  association,  liability  of,  329. 

when  association  bound  for  goods  furnished  by,  331. 
Alteration  of  by-laws  by  directors  of  corporation,  56. 

effect  of,  on  contracts  of  subscription  to  stock,  120. 

in  what  cases  subscriber  is  discharged  by,  120. 

of  railroad  route,  251. 

when  subscriber  not  released  by,  240. 
AMessments.    See  Calls. 

modes  of,  89. 

definition,  117. 

power  of  corporation  to  levy,  117. 

paid  corporate  stock  cannot  be  assessed,  117. 

when  void,  117. 

who  liable  to,  118. 

payment  how  enforced,  119. 

cannot  be  made  until  whole  sum  is  subscribed,  240. 

for  improvement  of  streets,  294. 
Assets,  power  of  corporation  to  alienate,  40. 

title  to,  41. 

are  a  trust  for  the  payment  of  debts,  41. 

effect  of  transfer  of,  204. 

of  associations,  interest  of  members  in,  332. 
Assiefnment  of  shares  of  stock,  108, 240i 

of  stock,  how  effected,  122* 

BOOITB  COBP. 


m 

AmIct  ment— (coitfintied.)  '^ 

now  enforced,  $  240. 

railroad  company  may  assign  its  sa1}8cription8y  2^ 
AMOoiaUona,  voluntary,  nature  of,  325. 

laws  respecting,  325. 

relations  to  third  persons,  325. 

controversy  among  members  of,  325. 

Lave  some  elements  in  common  with  corporations, 
325. 

subject  to  control  of  courts  of  justice,  825. 

how  regarded  in  England,  325.  , 

powers  of,  in  general,  326.  i 

cannot  sue  in  corporate  capacity,  326. 

^ow  suit  may  be  Drought,  326. 

part  of  the  members  cannot  bind  others,  326. 

construction  of  statute  authority,  326. 

bequests  and  devises  to,  327. 

capacity  to  take  bequests,  327. 

powers  and  duties  of  officers  of,  328. 

relation  of  directors  of,  328. 

authority  of  president  as  to  contract,  328. 

expenditures  by  trustees  of,  328. 

construction  of  rule  in  case  of  officer  under  charges, 
328. 

cannot  confer  judicial  powers  upon  officers,  328. 

liability  of  officers  of,  329. 

treasurer  liable  for  money  in  his  hands,  329. 

liability  of  agent  on  contract,  329. 

liability  of  committee  of,  329. 

liability  of  trustees,  329. 

rights  of  members,  330.  .  | 

privileges  of  membership,  330. 

property  purchased  by  members,  330.  | 

privileges  of  membership  In  fire  company,  330. 

right  to  seat  in  stock  excnange  cannot  be  attached,  m 

330  1 

liability  of  members  individually.  331.  ' 

action  against  representatives  of  deceased  mem- 
ber, 331. 

foods  furnished  on  order  of  agent,  331. 
ill  of  exchange  drawn  by,  331. 

funds  and  assets  of,  332. 

interest  of  members  in  funds  of,  332. 
right  to  property  of,  in  case  of  dissolution,  332. 
funds  of,  how  may  be  appropriated,  332. 
profits  of  a  fair,  how  to  be  applied,  332. 

debts  of  non-members  to  be  paid  before -claims  of  I 

members,  332. 
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Associations— (continued. ) 

right  of  member  to  maintain  action  against,  §  333. 

rights  of  minority  in  distribution  of  funds,  333. 

members  of  not  entitled  to  compensationj  333. 
r        action  by,  against  its  treasurer,  333. 

action  on  a  promissory  note,  333. 

rule  as  to  actions  in  New  York,  333. 

how  dissolved,  334. 

what  considered  ground  for  dissolution,  33i. 

expulsion  of  members,  335. 

members  must  be  held  to  their  contract,  335. 

grounds  for  expulsion,  335. 
y-laws  are  binding  on  the  members,  335.         , 

by-laws  must  not  be  inconsistent  with  law,  335. 

review  of  proceedings  in  case  of  expulsion,  335. 

joint-stock,  337. 

charitable  societies,  339. 
Baggage,  what  constitutes,  259. 

liability  for  carriage  of,  259. 

delivery  of  check  relieves  passenger  of  care  of,  259. 

must  go  on  same  train  as  passenger,  259. 
Banks,  deiinition,  212. 

riglit  to  exercise  banking  powers,  213. 

sovereign  authority  may  regulate  the  right,  213. 

business  may  be  made  a  corj[)orate  franchise,  213. 

business  must  be  carried  on  m  accordance  witl^  law. 
213. 

are  corporations,  213. 

banking  powers  exercised  by  corporations,  213. 

banking  powers  not  conferred  by  implication,  ^13. 

Congress  has  power  to  incorporate,  213. 

.nature  of  the  business  in  England,  213. 

statutes  establishing  banks,  213. 

statute  referring  to  a  bank  by  name,  213. 

powers  of,  214. 

may  borrow  money,  214. 

may  issue  evidences  of  debt,  214. 

may  take  and  hold  stock  and  bonds,  214. 

cannot  traffic  in  stocks  and  bonds,  214. 

power  to  purchase  and  traffic  in  promissory  notes, 
214. 

power  to  deal  in  bills  of  exchange,  214. 

may  deal  in  checks,  214. 

may  appoint  agent  to  transact  its  business,  214 

may  transfer  negotiable  note,  214. 

right  to  sell  any  of  its  property,  214. 

bound  by  the  same  obligations  as  an  individual,  214« 

not  exempt  from  usury  laws,  214. 


Banks— (eoiUMucd.) 

may  receive  Interest  In  advance  when,  f  214. 

disconnting  or  loaning  money,  214. 

directors,  powers  of,  215. 

directors  may  delegate  to  committee  authority  to 
mortgage  real  estate,  216. 

directors  may  authorize  president  to  borrow  money, 
210. 

directors  alone  hare  power  to  make  discounts  and 
loan  money,  215. 

funds  of,  to  DC  used  only  for  proper  banking  pur- 
poses, 215. 

directors  act  in  relation  of  trustees  in  reference  to 
corporate  property,  215. 

directors  are  liable  for  losses  arising  from  miscon- 
duct, 215. 

directors  not  liable  for  excusable  mistakes,  215. 

notice  to  directors  is  notice  to  the  bank,  215. 

president,  powers  of,  216. 

president  may  take  charge  of  litigations,  216. 

president  as  business  agent,  216. 

services  of  president  generally  gratuitous,  216. 

cashier,  power  and  duties  of,  217. 

cashier  is  the  executive  officer,  217. 

acts  of  cashier  binding,  217. 

cashier  cannot  transfer  non-negotiable  paper  with- 
out authority,  217. 

cashier  cannot  bind  bank  by  official  indorsement  of 
his  individual  note,  217. 

cashier  cannot  release  a  surety  upon  note  held  by 
the  bank,  217. 

cashier  cannot  bind  the  bank  to  Indemnify  officer 
for  levying  execution,  217. 

cashier  cannot  execute  mortgage  on  the  real  estate 
of  the  bank,  217. 

cashier  cannot  certify  post-dated  checks,  217. 

cashier  cannot  pledge  assets  of  bank,  217. 

cashier  cannot  defend  suits  against  the  bank,  217. 

cashier  may  borrow  money,  217. 

cashier  may  make  transfer  of  shares,  217. 

liability  of  cashier.  217. 

office  of  teller,  218. 

duty  of  paying  teller,  218. 

duty  of  receiving  teller,  218. 

when  liable  for  negligence  of  teller,  218. 

deposits,  219. 

when  deposit  deemed  general,  219. 

relation  of  banker  and  customer,  219. 
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special  deposit,  §  219. 

not  bouna  to  receive  all  money  offered,  219. 

may  select  its  customers,  219. 

repayment  of  deposits,  220. 

no  engagement  under  seal  necessary  to  bind  bank 

to  repay  deposit,  220. 
previous  demand  necessary  in  action  for  deposit, 

220. 
not  chargeable  with  interest  until  demand  of  pay* 

ment,  T^, 
money  on  deposit  belongs  to  depositor,  220. 
deposit  in  name  of  tinn,  220. 
deposit  of  trust  money,  220. 
liable  for  trust  fund,  220. 
deposit  in  savings  bank,  220. 
not  bound  to  pay  money  on  oral  order,  220. 
depositor  can  insist  on  payment  in  current  funds. 

220. 
lien  of,  221. 

loans  and  discounts,  222. 
collections  by,  223. 
duties  of,  as  collection  agents,  223. 
liabilities  of,  as  collection  agents,  223. 
checks  on,  224. 

duties  of,  in  respect  to  checks,  22i. 
certified  checks,  224. 
certificates  of  deposit,  225. 
bank-notes  or  bills,  226. 
may  issue  post-notes,  226. 
notes  of  suspended  bank,  226. 
must  redeem  its  notes  with  reasonable  dispatch,  226. 
is  bound  to  know  its  own  paper,  226. 
bank-books,  227. 
usages  and  customs,  228. 
savings  banks,  229. 
creation  of  national,  230. 
powers  of  national,  231. 
liabilities  of  national,  232. 
taxation  of  national,  233. 
citizenship  of  national,  234. 
interest  on  national  bank  loans,  235. 
acts  of,  ultra  vires,  236. 
winding  up,  237. 
Bank-books,  entry  of  amount  and  date  of  deposit  in, 

227. 
entry  in,  evidence  that  bank  received  the  money* 

227. 


Bank-books— (eonf/ntied.) 

If  mistake  aliown  in  entry,  bank  not  bound,  §  227. 
depositor  not  bound  by  erroneous  entry  in,  227. 
remedy  in  case  of  mistake  in  entry,  227. 
correctness  of  entry  a  question  for  a  jury,  227. 
depositor  not  bound  to  examine  to  detect  forgery, 

in. 

bank  to  ascertain  genuineness  of  signature  to  check, 
227. 

rule  requiring  presentation  of,  not  unreasonable,  229. 

not  negotiable,  229. 
Bank-notes.    See  Banks. 

are  promissory  notes  of  the  bank,  226. 

payable  on  demand  to  bearer,  226. 

If  payable  at  future  time  certain,  are  bank  post- 
notes,  226. 

post-notes  subject  to  same  rules  as  bank-notes,  226. 

any  bank  may  issue  post-notes,  226. 

are  not  money,  226. 

pass  as  money  in  ordinary  business,  236. 

are  a  good  tender  in  payment  of  debts,  226. 

pass  as  *'  money  "  in  a  will,  226. 

are  legal  tender  in  payment  of  debts  due  the  bank, 
226. 

receiver  must  receive,  for  debts  due  the  bank*  226. 

if  purchased  subsequent  to  failure  of  bank,  not  re- 
ceivable for  debts,  226. 

must  be  taken  at  par  if  bank  sues  debtor,  226. 

when  cause  of  action  accrues  on,  226. 

demand  on  each,  separate  bill  not  necessary,  226. 

demand  in  the  aggregate  upon  a  package  sufficient, 
226. 

holder  entitled  to  interest  from  demand  and  refus- 
al, 226. 

of  suspended  bank  no  longer  circulate  as  money, 
226. 

Statutes  of  Limitation  apply  as  in  other  contracts, 
226. 

bank  must  redeem  with  reasonable  dispatch,  226. 

unreasonable  delay  in  redeeming  amounts  to  re- 
fusal to  pay,  226. 

bank  is  bound  to  know  its  own  paper,  226. 

receipt  by  bank  of  forged  notes  deemed  an  adop- 
tion, 226. 

if  stolen  from  bank  are  good  in  hands  of  hona  fiSA 
holder,  226. 

Ixmafide  holder  can  recover  of  bank  for  lost  bills. 
226.  '    " 
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if  destroyed,  bank  bound  to  pay  last  holder,  §  226. 

if  divided  and  one-balf  lost,  holder  may  recover  the 
wbole,  226. 

if  bank  receives  forged  notes  of  other  banks,  how 
affected.  226. 

deposit  with  bank  of  its  own  notes  as  collateral.  226. 

custom  of  bank  to  pay  only  half  of  a  half  bank- 
note, void,  228. 

of  national  bank  not  liable  to  taxation,  233. 
Benefit  societies,  nature  and  objects  of,  338. 

are  not  insurance  companies,  338. 

not  regarded  as  institutions  of  public  charity,  338. 
339. 

are  not  partnerships,  338. 

corporation  for  business  purposes  not  regarded  as, 
338. 

by-laws  of,  should  be  liberally  interpreted,  338. 

I>ower  to  loan  money,  3.38. 

may  transact  basine.ss  on  Sunday,  338. 

share  of  deceased  member,  338. 

object  of  benefit  building  society,  338. 

powers  of  building  society,  338. 
Bequests,  corporations  may  take,  52. 

of  stock  to  a  cor[>oration  valid,  52. 

to  a  corporation  in  trust  is  good,  52. 

of  stock,  122. 

to  an  unincorporated  association  valid,  53. 

of  bank-notes  passes  money,  226. 

to  voluntary  associations,  327. 

capacity  of  association  to  take,  327. 

for  charitable  uses,  .340. 
Bonds,  power  of  corporations  to  issue,  43,  77. 

holder  of  may  sue  corporation,  77. 

of  officers,  138. 

banks  may  take  and  hold  as  collateral  security,  21^ 

issue  of  by  municipal  corporations,  291. 

action  to  recover  amount  paid  for  void,  300. 

issue  of  by  county,  318. 

bow  far  negotiable,  318. 

of  county  are  personal  property,  318. 

money  realized  from  sale  of,  318. 
Bridge  across  highway,  railroad  must  keep  in  repair,  254. 

approaches  to,  considered  part  of,  254. 
Burial-lots,  right  to  take  land  for,  280. 

equity  will  restrain  invasion  of,  280. 

purchaser  of  lot  does  not  take  title  to  the  soil,  280. 

lot  owner  has  an  easement  in  the  soil,  280. 
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vnultH  and  monuioeDts  are  personalty,  §  280. 

remedy  for  defacing  tombstones,  280. 

action  for  disintemns  body,  280. 

indiniities  offered  to  inunan  remains,  280. 

stealing  shrond  is  a  criminal  offense,  280. 

legislature  may  regulate  interment  of  the  dead,  280. 

legislative  order  for  vacation  of  a  graveyard,  2iB0. 

dedication  of  land  for,  280. 

trust  to  erect  tombs,  etc.,  is  valid,  280. 

mandamus  to  permit  burial,  280. 
By-laws,  definition  of.  55. 

corporations  mav  make,  55. 

power  to  make,  m  whom  vested,  56. 

when  directors  may  make,  66. 

when  adoption  of,  presumed,  56. 

I>ower  to  repeal,  56. 

alteration  of  by  directors,  restricted,  56. 

validity  of,  57. 

I>ower  to  make,  limited,  57. 

corporation  cannot  make,  contrary  to  charter,  57. 

contrary  to  law,  void,  57. 

in  restraint  of  trade  declared  void,  57. 

may  be  sustained  in  part,  57. 

must  be  reasonable,  58. 

what  are  reasonable,  a  question  for  the  court,  58. 

unreasonable,  are  bad,  although  accepted,  58. 

what  are  considered  unreasonable,  58. 

of  bank  prohibiting  alienation  of  stock,  void,  58. 

of  a  merchants'  exchangee,  58. 

of  a  benevolent  association,  58,  59. 

may  prescribe  reasonable  initiation  fee,  58. 

assessing  members,  58. 

of  insurance  corporation,  58. 

of  an  asylum,  58. 

of  a  chamber  of  commerce,  58. 

illegal,  not  legalized  by  length  of  time,  58. 

construction  and  effect  of,  59. 

of  a  bank  is  a  contract  between  stockholders,  59. 

of  a  corporation  binding  on  those  within  its  juris- 
diction, 59. 

of  a  corporation  binding  and  obligatory,  59. 

cannot  abridge  or  eulaige  statutory  privileges,  59. 

enforcement  of,  GO. 

penalties  for  violation  of,  60. 

proof  of,  61. 

of  corporation  evidence  against  its  members,  61. 

fix  time  and  place  of  meeting,  G2. 
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subscription  to  stock  not  binding  until  adoption  of. 
§109. 

of  voluntary  association  are  binding,  335. 

must  not  be  inconsistent  with  municipal  law,  335. 

of  beuetit  societies.  338. 
Calls.    See  Assbssmbnts. 

agreement  to  subscribe  to  stock  does  not  render 
party  liable  to,  109. 

natute  of.  116. 

power  to  make,  116. 

validity  of,  116. 

how  made,  116. 

if  ultra  vires,  will  be  restrained,  116. 

notice  of,  116. 

evidence  of  publication  of  notice  of,  116. 

wliu  liable  to,  118. 
Capital.    See  Stock. 

signiKcation  of  term,  105. 

subscriptions  to,  108. 

subscription  to,  prior  to  organization,  109. 

is  a  trust  fund  for  payment  of  corporate  debts,  112. 

variation  in  amount  of,  114. 
CfiUdller.    See  Banks. 

powers  and  duties  of,  217. 

IS  the  executive  oilicer,  217. 

acts  of,  binding  on  bank,  217. 

cannot  transfer  non-negotiable  paper  'without  au- 
thority, 217. 

ofi^cial  indorsement  of  his  individual  note  does  not 
bind  bank,  217. 

cannot  release  a  surety  upon  note  held  by  bank,  217. 

cannot  bind  the  bank  to  indemnify  officer  for  levy- 
ing execntion,  217. 

cannot  execute  mortgage  on  the  real  estate  of  the 
bank,  217. 

cannot  certify  post-dated  deeds,  217. 

cannot  pledge  assets  of  bank,  217. 

cannot  defend  suit  against  the  bank,  217. 

may  borrow  money,  217. 

may  make  transfer  of  shares,  217. 

liability  of,  217. 
Cattle,  liability  of  railroad  as  to,  on  its  track,  253,  262. 

killed  by  negligence,  railroad  liable,  253. 

duty  of  railroad  to  keep  cattle-guards  at  crossings, 
253. 

railroad  not  bound  to  fence  against  straying  cattle, 
263. 
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Cemetery  aMOOiatioiia  may  take  land  for  burial  par- 
poses,  §  280. 

remedy  ajzainst  for  refusal  to  permit  burial  in  cem- 
tery,  280. 
Certificate  of  deposit  is  an  evidence  of  debt,  225. 

represents  money  left  with  the  bank  for  safe  keep- 
ing, 22S. 

is  negotiable  when,  225. 

is  in  the  nature  of  commercial  paper,  225. 

payee  chargeable  upon  liis  indorsement  of,  225. 
Change  of  corporate  name,  31. 

cannot  be  changed  by  act  of  corporate  body,  31. 

can  be  done  only  by  same  power  creating  corpora- 
tion, 31. 

effected  by  changing  articles  of  incorporation,  31. 

evidence  of  change,  31. 

identity  of  corporation  not  destroyed  by,  31, 286. 

does  not  affect  third  persons,  31. 

of  usual  place  of  meeting,  <i8. 

of  name  does  not  invalidate  subscription  to  stock, 
240. 

in  organization  does  not  release  subscriber  to  stock, 
240. 

in  charter  subject  to  consent  of  stockholders,  241. 

of  name  of  religious  society,  272. 

of  name  of  municipal  corporations,  286. 
Charitable  societies,  nature  and  objects  of,  339. 

benetit  societies  are  not  regarded  as,  339.      , 

instances  of,  3^. 

how  dissolved,  339. 

property  of,  how  affected  by  dissolution,  339. 

property  acquired  by  gift  reverts  to  owner  after  dis- 
solution, 339. 

gift  of  property  cannot  be  diverted,  339. 
Charitable  uses,  courta  of  equity  may  enforce,  340. 

are  favorites  of  courts  of  equity,  340. 

imcertainty  as  to  the  objects  may  render  it  invalid, 
340. 

benelioiaries  need  not  be  named,  340. 

when  gifts  for,  will  be  sustained,  340. 

who  may  be  trustees  for,  340. 

jurisdiction  of  court  of  chancery  as  to,  340. 
Charter,  effect  of  forfeiture  of,  303. 

how  forfeited,  203. 

of  bank,  powers  under,  214. 

of  railroad  company,  239. 

railroad  company  may  abandon,  244. 

repeal  of,  by  legislature,  244. 
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forfeiture  of,  §  244. 

requirement  of,  to  fence  line  of  railroad,  253. 

of  municipal  corporations,  286. 
Checks,  definition.  224. 

drawn  on  bank  or  banker,  224. 

are  never  presented  for  mere  acceptance,  224. 

formal  parts  of,  224. 

are  an  appropriation  of  the  maker's  funds,  224. 

duty  of  bank  to  Iiolder,  224. 

remedy  of  holder  against  drawer,  224. 

remedy  of  drawer  against  bank,  224. 

post-dated  checks,  2'J4. 

certificate  of  bank  that  check  is  "  good,"  224. 

cashier  may  certify,  224. 
Clubs,  nature  of,  336. 

are  not  deemed  companies,  336. 

liabilities  of  members  of,  336. 

sale  of  liquor  renders  club  liable  for  revenue  tax, 
336. 

default  in  payment  of  revenue  tax  renders  mem- 
bers liable,  336. 
Common  carriers,  railroad  companies  are,  207. 

liability  of  railroad  company  as,  257. 

duty  of  railroad  to  receive  and  transport  goods,  267. 

express  companies  are  deemed  to  be,  257. 

duty  of,  as  to  the  delivery  of  goods,  258. 

carriage  of  live  stock,  258. 

what  excuses  from  liability  for  loss  or  injury,  258. 

duty  of,  as  to  passengers,  269. 

who  are  deemed  passengers,  259. 

right  as  to  tolls,  260. 

lien  on  ^oods  carried,  260. 
Compensation  for  property  taken  by  eminent  domain, 
96. 

proceedings  to  ascertain,  96. 

waiver  of  right  to,  96. 

a  squatter  not  entitled  to  compensation,  96. 

of  agents,  146. 

for  land  taken  for  railroad  purposes,  248. 

value  of  land  taken  must  be  ascertained  by  legal 
powers,  248. 

to  owner  of  land  bounded  on  a  stream,  248. 

owner  of  land  adjoining  turnpike  used  by  railroad 
not  entitled  to  additional,  248. 

to  railroad  by  land  taken  by  another  road,  248. 

for  land  sought  to  be  taken  during  pendency  of  pro- 
ceeding, 248. 
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for  land  taken  by  railroad,  how  estimated,  §  249. 

what  ifi  to  be  considered  in  awarding,  249. 

allowance  for  benefit  to  other  property  of  owner, 
249. 

for  land  taken  for  streets,  294. 

of  officers  of  municipal  corporations,  312. 
Conversion,  when  ref  uHal  to  transfer  stock  is,  122. 

damages  in  action  for,  122. 

wliou  Dank  liable  for,  226. 
Consolidation,  defined,  185. 

Eower  to  consolidate,  186. 
ow  effected,  187. 

construction  of  statutory  power,  187. 

assent  of  stockholders,  188. 

dissenting  stockholder,  188. 

implied  consent,  188. 

without  consent  of  stockholders  when,  188. 

compensation  of  disHenting  stockholders,  188 

effect  on  former  companies,  189. 

effect  on  property  of  former  companies,  190. 

effect  as  to  liabilities  of  new  company,  191. 

of  cor{K)rations  created  in  different  states,  192. 

of  railroad  companies,  224. 
Construction  of  term  ''persons,"  4,  87. 

of  incorporating  acts,  25. 

of  term  '*  resident,"  33. 

of  corporate  powers,  36. 

of  corporate  contracts,  45. 

of  term  *'  ordinance,"  65. 

of  by-laws,  59. 

of  words  "shall  be  lawful,"  in  a  by-law,  59. 

of  word  "  year,"  in  statute  requiring  annual  meet- 
ing, (34. 

of  provisions  exempting  from  taxation,  91. 

of  statutes  authorizing  the  taking  of  private  prop- 
erty, 95. 

of  '*  taking"  by  eminent  domain.  97. 

of  word  "  subscriber,  *  126. 

of  grants  to  railroads,  246. 

of  statute  authorizing  exercise  of  eminent  domain, 
247. 

of  "  dwelling-house,"  in  exercise  of  right  of  eminent 
domain,  247. 

of  **  unable  to  agree  for  the  purchase  "  of  lands  by 
railroad,  248. 

of  "either  or  both"  sides  as  applied  to  railroad 
bracks,  263. 
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of  '*  securely  fenced"  as  applied  to  railroad  tracks. 
§253. 

of  *'  road  "  crossings,  253. 

of  term  "  basgage,    259. 

of  railroad  cuarter,  2G0. 

of  municipal  charter,  287. 

of  municipal  power  to  erect  wbanres,  288^ 

of  statute  authorizing  street  assessments,  294. 

of  *' joint-stock  company,"  337. 
Contracts,  powers  of  corporations  in  respect  to,  43. 

corporator  may  contract  with  his  corporation,  43. 

how  made,  44. 

corporation  bound  by  implied,  44. 

when  seal  not  necessary,  44. 

parol,  44. 

what  rights  corporation  may  claim  under,  44. 

by-law  of  a  bank  is  a  contract  between  stockholders, 

liability  of  corporations  upon,  76. 

by  agent  of  corporation,  76. 

ultra  vires,  99,  100,  101. 

in  violation  of  statutes  are  void,  100. 

of  subscription  to  stock  must  be  in  writing,  108. 

by  stockholder  to  pay  corporate  debt,  126. 

by  sub-agents  will  not  bind  corporation,  128. 

in  which  directors  are  iuterestea,  141. 

by  foreign  corporation,  143. 

when  grossly  improvident  will  not  be  enforced,  148. 

effect  of  dissolution  of  corporation  on,  209. 

national  banks  may  make,  231. 

hy  and  with  railroads,  243.  , 

railroad  may  make  any  contract  not  forbidden  b^ 
its  charter,  243. 

of  railroad  to  transfer  person  beyond  its  own  line, 
243. 

for  railroad  stock  in  consideration  for  particular 
location,  243. 

executory,  when  required  to  be  in  writing,  243. 

by  agents  of  railroad  company,  243. 

ultra  vire9  by  railroad  company,  243. 

to  convey  land  to  railroad  company,  246. 

railroad  company  may  compel  the  specific  perform- 
ance of,  246. 

when  vague  and  uncertain,  246. 

when  specific  performance  will  not  be  decreed,  246. 

remedy  by  land  owner  for  breach  of,  by  railroad,  246. 

for  constniction  of  railroads,  202. 
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stipalatioiia  in  contractii  with  railroads,  §  252. 

measttrement  of  work  done  for  railroads,  252. 

failure  to  complete  railroad  in  specified  time,  252. 

Bob-contractor  cannot  recover  from  railroad  for  ex* 
tra  work,  202. 

railroad  director  is  a  trustee  in  rej^rd  to,  256. 

lailroad  director  cannot  be  interested  in,  266. 
« td  religious  societies,  276. 
vwith  oTeriipyman,  how  dissolved,  282. 
>by  and  with  municipal  corporations,  289. 
I  for  local  improvements,  2U5. 

requirements  of  ordinance  must  be  complied  with» 

advertising  for  proposals  for,  295. 

•  right  vested  in  bidder  for,  2U5. 

liability  of  municipal  corporation  to  lowest  bidder, 

296. 
when  contract  price  may  be  increased,  296. 
what  not  included  in  requirement  for  public  bids, 

296. 
liability  of  municipal  corporations  as  to,  300,  313. 
action  against  municipal  corporation  on  an  implied, 

300. 
if  duly  made,  cannot  be  impaired  by  subsequent 

statute,  300. 
of  counties,  317. 
Contributory  negligence  in  case  of  cattle  injured  by 

railroad,  263,  262. 
in  actions  against  railroad,  262. 
of  passenger  on  street-car,  266. 
in  case  of  injury  in  street,  303. 
CorporationB,  definition,  1. 
properties  and  powers,  1. 
existence  depends  upon  a  legislative  act,  1. 
perpetual  succession  under  corporate  name,  1. 
vested  with  capacity  to  transact  business  like  a 

natural  person,  1. 
properties  conferred,  2. 
immortality  and  individuality,  2. 
may  act  as  a  single  individual,  2. 
separate  existence,  3. 
.  powers  and  franchises,  3. 

members  individually  lost  in  corporate  existence,  3. 
the  legal  being  transacts  business,  3. 
individual  corporator  may  sue  corporation,  3. 

•  corporation  may  sue  corporator,  3. 
in  what  sense  deemed  persons,  4. 


INDEX.  M 

CorpoxatioiiB^corUinued,) 

entitled  to  rights  conferred  on  persons,  §  4. 

the  word  ''person"  includes  corporation,  4. 

not  a  moral  agent,  4. 

malice  and  willfulness  cannot  be  priedicated  of  a 

corporation,  4. 
purposes  and  use,  5. 
create<l  for  the  public  good,  5. 
how  classilied,  0. 
sole  aud  aggregate,  6. 
instances  uf  corporation  sole,  6. 
corporation  aggregate,  6 
ecclesiastical  and  lay,  (>. 
eleemosynary  and  civil,  6. 
public  and  private  distinguished,  7. 
classiilcation,  7. 
legislature  may  control,  7. 
what  are  public,  8. 
what  are  private,  9. 
quasi  corporations,  10. 
municipal,  11. 
what  botlies  are  not,  12. 
created  by  sovereign  authority.  13. 
at  common  law,  14. 
by  prescription,  16. 
implied  corporations,  16. 
by  royal  charter,  17. 
creation  by  acts  of  incorporation,  18. 
by  delegated  power,  19. 
restrictions  on  legislative  power  to  create,  20. 
under  general  acts,  21. 
words  of  incorporation,  22. 
acceptance  of  grant,  23. 
acceptance,  wlien  not  required,  24. 
construction  of  incorporating  acts,  25. 
of  whom  composed,  2G. 
Integral  parts,  27. 
admission  of  members,  28. 
corporate  name,  29. 
misnomer,  ',iO. 

change  of  corporate  name,  31. 
right  to  exclusive  use  of  name,  32t 
corporate  place  or  residence,  33. 
organization,  o^. 
corporat*^  power,  35. 
construction  of  powers,  36. 
. ,  common-law  powers,  37. 

resumption  of  granted  powers,  38k 


Corponitioni^con<inue(f . ) 

mode  of  ezerotoiug  powers,  {  39. 

powers  ia  respect  of  property,  40. 

uature  of  coritorate  title,  41. 

contracts  of.  44. 

devises  to,  53. 

deeds  of,  54. 

power  to  make  bj-laws,  65. 

meetinjcH  of,  ti2. 

cannot  be  a  stockholder  of  its  own  stock,  69. 

cannot  extend  or  abridge  the  right  of  members  to 
vote,  69. 

liabilities  of,  72. 

members  may  sue,  73. 

considered  inhabitant  of  state  granting  charter,  74. 

foreign,  subject  to  laws  of  state  where  locate,  74. 

right  to  issue  negotiable  paper,  77. 

ouligatious  of,  upon  itn  bonds,  77. 

liable  for  torts,  78. 

cannot  of  itself  be  guilty  of  fraud,  79. 

when  liable  for  fraud.  79. 

cannot  repudiate  conduct  of  its  agents,  79. 

liable  fur  trespass,  81,  82. 

liable  to  indictment,  86. 

liable  to  taxation,  87. 

may  exercise  right  of  eminent  domain,  92. 

power  to  deal  in  stock,  107. 

power  of  to  yary  stock,  114. 

lieu  of,  on  stock,  124. 

bound  by  tortious  conduct  of  agent,  132. 

power  to  remove  officers,  137. 

consolidation  of,  185. 

dissolution  of,  197. 

winding  up  affairs  of,  206. 

reviyal  of,  after  dissolution,  211. 
ConntieB,  nature  of,  314. 

are  political  divisions  of  the  state,  314. 

are  quasi  corporations,  314. 

have  limited  corporate  powers,  314. 

are  creatures  of  legislative  will.  314. 

power  of  legislature  over,  314. 

may  be  abolished  when,  314. 

property  of,  315. 

power  to  hold  property,  315. 

grant  to  unincorporated  county  is  void,  315. 

Sroperty  is  held  for  public  use,  315. 
ivision  of,  315. 
records  in  clerk's  ofi^e  are  not  corporate  pro]^erty» 
315. 
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Counties— <conf<nu€(!. ) 

power  of  supervisors  as  to  clerk's  records,  §  315. 

powers  of  county  conunissiouers,  316. 

contracts  of.  317. 

contracts  of,  wlio  may  make,  317. 

reward  for  recovery  of  stolen  money,  317. 

liability  for  use  of  property,  317. 

contracts  for  grading  roads,  317. 

fumisliing  of  county  jail,  317. 

sale  of  railroad  stock  owned  by,  317. 

contract  for  building  bridges,  317. 

appropriation  of  county  funds,  317. 

power  to  issue  bonds,  318. 

oonds  of,  are  negotiable,  318. 

action  by,  for  money  stolen,  318. 

liability  of,  for  wrongs,  319. 

duty  to  maintain  bridges,  319. 

allowance  of  claims,  &0. 

decision  of  boards  of  audit  as  to  claims,  320. 

power  of  supervisors  as  to  claims,  320. 

legislative  power  as  to  claims,  320. 

claims  for  me<lical  service,  320. 

liable  for  costs  In  an  unsuccessful  action,  320. 

when  liable  for  guarding  a  prisoner,  320 

claims  for  services  of  jailor  and  attorney,  320. 

litigation  to  establish  right  to  office,  320. 

suits  against,  321. 

when  suit  against,  may  be  maintained,  321. 

liable  to  suits  iu  federal  courts.  321. 
County  commlsaioners,  powers  of,  316. 

are  deemed  the  representatives  of  the  county,  316. 

have  control  of  tinancial  affairs  of  county,  316. 

relation  to  the  county,  316. 

duties  as  to  police  and  tiscal  regulations,  316. 

their  acts  not  f^enerally  subject  to  review,  316. 

canuot  act  until  legally  convened,  316. 

mode  of  calling  meetings  must  be  strictly  observed, 
316. 

when  may  transact  business,  316. 

may  amend  its  records,  316. 

records  of,  conclusive  in  action  of  law,  316. 

power  to  contract  for  counties,  317. 

nave  no   implied  authority    to  issue    negotiable 
securities,  '617. 

suits  against,  321. 
Creation  of  corporatlona.    See  Oboanizatzor 

by  sovereign  authority.  13. 

by  royal  prerogative,  13. 
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Creation  of  ootpontLonm^cotittnued.) 
by  aathoritj  of  the  legislature,  §  13^ 
at  common  law,  14. 
by  pencription,  15. 
by  implicatiOQ,  16. 
by  royal  charter,  17. 
by  acts  of  incorporation,  18. 
by  deleffated  power,  19. 
restrictions  of  legist atlTe  power  to  create,  20. 
under  general  acts,  21. 
prescribed  form  of  words,  22. 
acceptance  of  grant,  23. 
acceptance  when  not  required,  24. 
incorporating  acts,  construction  of.  25. 
by  act  of  Congress,  230. 
of  railroad  companies,  239. 
of  religious  societies,  271. 
Grosaings.    See  Railroads. 
liability  of  railroad,  254. 
railroad  must  Iceep  in  safe  condition,  254. 
right  of  railroad  at,  concurrent  with  the  public,  254. 
railroad  must  exercise  reasonable  prudence.  254. 
duty  of  railroad  to  signal,  254. 
person  must  be  on  his  guard,  254. 
excessive  speed  of  trains,  251. 
railroad  liable  for  collisions,  254. 
when  extra  caution  is  to  be  used  by  railroad,  254. 
Damages,  exemplary,  corporation  liable  to,  80. 
for  negligently  causiug  death,  85. 
right  of  landowner  to,  lor  land  taken,  248. 
remedy  for  assessment  of,  for  land  taken  for  rig-ht 

of  way,  249. 
statutory  proceedings   for  ascertaining,  must    be 

strictly  pursued,  249. 
what  is  to  be  considered  in  assessing,  249. 
exposure  of  remaining  land  to  lire  to  be  considered, 

249. 
expense  of  erecting  fences  to  be  considered,  249. 
allowance  for  benedts  to  other  property  of  owner, 

249. 
should  be  estimated  with  reference  to  the  purpose 

for  which  taken,  249. 
building  to  be  assessed  at  its  value  as  such,  249. 
to  mill  property,  249. 

contingent  future  disadvantages  not  to  be  consid- 
ered, 249. 
action  for  damages  for  unlawful  construction  of 

road,  249. 
against  railroad  for  unlawfully  removing  soil,  25S 


m 

Doath  by  negligence  of  corporation,  remedy  for,  §  85. 

damages  for  causing,  85. 

of  corporation  revoKea  authority  of  agent,  136, 
Debts,  power  of  corporations  to  incur,  43. 

corporate  capital  liable  for,  112. 

individual  liability  of  stockholders  for,  126. 

corporation  may  give  mortgage  to  secure,  177. 

lien  to  secure.  180. 

how  affected  oy  consolidation,  189. 
Deeds,  power  of  corporation  to  execute,  54. 

how  executed,  S4k. 

shareholders  cannot  convey  land  of  corporation  in 
their  own  name,  54. 

agent  of  corporation  may  execute  deed  by  vote  of 
stockholders,  54. 

in  name  of  president  invalid,  54. 

by  corporate  officers  through  mistake,  54. 

acknowledgment  of,  54. 

acceptance  of,  by  agent  of  corporation,  54. 

of  land  to  railroad  only  carries  right  of  way,  260. 
Definition  of  corporation,  1. 

qwui  corporation,  10. 

municipal  corporation,  11. 

organization,  34. 

franchise,  35. 

by-law,  65. 

ordinance,  55. 

taxation,  87. 

eminent  domain,  91. 

iUtra  vires,  98. 

capital,  105. 

stock,  106. 

share,  105. 

assessment,  117. 

Srotits,  125. 
ividend,  125. 
officer  de/octo,  135. 
consolidation,  185. 
amalgamation,  185. 
bank,  212. 
banker,  212. 
bank  check,  224. 
certificate  of  deposit,  225* 
bank-note,  226. 
baggage,  259. 
local  improvements,  294. 
market,  298. 
counties,  314. 


•cliool  distriet,  1 923. 

▼oluntary  asaoolation,  925. 

joint-stock  company,  337. 

charitable  instiiation,  S39. 
Deposits,  nature  of,  general  or  special,  219. 

relation  of  bank  to  depositor,  219. 

create  a  debt,  219. 

liow  far  bank  responsible  for,  219. 

bank  not  bound  to  receive  all  that  is  o£Fered,  219. 

duty  of  bank  as  to,  2*J0. 

In  what  funds  pavable,  220. 

liability  of  bank  for  conrersion  of,  226. 

action  to  reclaim,  229. 

power  of  national  bank  to  receive,  231. 
DeTiia  to  corporation,  03. 

powers  in  ref^ard  to,  53. 
Directors.   See  Officrbs. 

acceptance  of  charter  by,  23. 

actH  of  majority  of,  when  binding,  65. 

meeting  of,  outside  of  corporating  state,  66. 

rights  of  defactOy  71. 

oiUce  of,  lc9. 

regarded  as  agents,  139. 

who  eligible  aa,  140. 

how  selected,  140. 

cannot  delegate  their  duties  to  others,  141. 

when  interested  in  contracts,  141. 

rights  and  liabilities  of,  142. 

authority  to  bring  suit  for  corporation,  150. 

suit  against,  150. 

of  banks,  215. 

of  railroad  are  trustees  as  regards  contracts,  256. 

of  railroad  bound  to  act  for  the  benefit  of  the  com- 
pany, 256. 

cannot  be  individually  interested  in  contract,  256. 

of  voluntary  corporations,  328. 
Disfranchisement  of  members  by  corporations,  ^. 

grounds  for,  49. 
Dissolation  of  corporations,  197. 

grounds  of,  197. 

by  legislative  act,  198. 

by  loss  of  members,  199. 

effect  of  omission  to  elect  officers,  260. 

by  voluntary  surrender  of  franchise,  201. 

effect  of  insolvency,  2ff^. 

by  forfeiture  of  charter,  203. 

effect  of  transfer  of  assets,  204. 
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Dissolution— {con^^nued. ) 

effect  of  non-user,  J  2^05. 

by  winding  up,  206. 

effect  of,  207. 

effect  of  on  pending  suits,  206. 

efftect  of  on  contracts,  209. 

•effect  of  on  rights  of  creditois,  210. 

revival  of  corporation,  211. 

€ft  railroad  company,  244. 

by  expiration  of  charter,  244. 

by  froandonment  of  charter,  244. 

railroad  company  not  dissolved  by  lease  of  road. 
244.  ^ 

sale  of  road  does  not  dissolve  railroad  company,  244. 

consolidation  of  two  railroad  companies,  *Mii. 

of  associations,  right  to  property,  332. 

of  associations,  how  effected,  SA. 

ground  for,  of  associations,  334. 

of  joint-stock  companies,  337. 

of  charitable  society,  339. 
Dividends  defined,  125. 

guaranty  of,  what  is,  125. 

tdio  may  declare,  125. 

unjust  discrimination  in,  125. 

improperly  declared,  may  be  recovered,  125, 

how  paid,  125. 

application  of,  by  directors,  125.  ^ 

Interest  on,  125. 

demand  for,  125. 
'         action  to  recover,  125. 
Earnings.   See  Divwendb. 

net,  what  are,  125. 

future,  mortgage  of,  180. 

when  mortgagor  entitled  to,  180. 

sequestration  of,  169. 
fiasement,  franchise  of  a  railroad  is  an,  238. 

use  of  street  by  a  railroad  is  a  burden  beyond,  248. 
Bleotlons,  mode  of  conducting,  67. 

regulations  respecting,  67. 

power  to  elect  may  be  vested  in  board  of  directors, 
67. 

majority  of  those  voting  elect,  67. 

adjournment  will  not  invalidate,  67. 

time  and  place  of  holding,  68. 

who  may  vote,  69. 

right  to  vote  by  prosy  subject  to  legislative  sano* 
tion,  69. 

validity  of.  70. 
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illegal  votes  do  not  neoessarily  vitiate,  |  70. 

presumptions  bearing  on,  71/ 

of  officers  of  religioas  societies,  281. 
Bleemoaynary  corporations,  what  are,  6. 

dtotfaguishinff  characteristic  in  English  law,  6. 

have  no  incidental  power  of  legislation,  55. 

power  of  founder  to  prescribe  regulations,  55. 

visitors  of,  191 
Bmlnent  donudn,  definition  and  nature  of,  91. 

restraints  upon  the  right  of,  91. 

delegation  of  the  power  to  corporations,  92. 

statutes  delegating  the  right  must  be  strictly  com- 
plied with,  92. 

for  what  purposes  exercised,  93. 

what  property  liable  to,  91. 

nature  of  title  acquired  by,  95,  250. 

compensation  for  property  taken  under  right  of,  96- 

what  acts  constitute  a  **  taking,"  97. 

legislature  may  take  franchise  of  railroad,  238. 

lands  appropriated  by  the  right  of,  247. 

necessity  must  exist  for  appropriation  of  land  by^ 
247. 

dwelling-house  not  exempt  from  right  of,  247. 

private  contxacts  subordinate  to  right  of,  247. 
Bmployeea,  duty  of  railroad  company  toward,  267. 

oi  railway  company  must  be  competent,  267. 

injury  to,  by  neglect  of  railroad  company,  267. 

duty  of,  to  follow  instructions  of  railroad  company, 
267. 

employer  not  liable  for  negligence  of  co-servant,  267.' 

of  railroad  are  fellow-servants,  267. 
Bqnity.    See  Surrs. 

jurisdiction  of  courts  of,  over  bequests,  52,  340. 

suits  in,  148. 

when  suits  in,  can  be  maintained,  148. 

courts  of,  will  interfere  to  prevent  acts  ultra  vires,  148* 

may  restrain  abuse  of  corporate  powers,  149. 

court  of,  may  appoint  receiver  wlien,  172. 

will  restrain  invasion  of  burial-lot,  280. 

may  enforce  charitable  uses,  34(). 
Ztotoppel,  effect  of  on  transactions  ultra  vireSt  104. 

corporation  may  be  bound  by,  104. 

of  stockholder  to  object  to  assessment,  118. 

when  subscriber  to  stock  is  bound  by,  121. 

of  railroad  company  from  denying  its  corporate  ex- 
istence, 239. 

of  railroad  company  from  claiming  that  coiitract 
was  ultra  virea,  243. 


Xividence  of  change  of  corporate  name,  {  31  . 

of  organization  of  corporation,  34. 

of  ownership  of  corporate  property,  41. 

of  autliority  to  affix  seal,  50. 

by-laws  as  evidence,  (51. 

of  location  of  railroad,  251. 
Exoavationa  in  streets,  liability  for  damage  from,  306. 

city  may  recover  from  owner  for  injury  from,  30t>. 
Execution  at  common  law,  168. 

what  corporate  property  subject  to,  168, 170. 

exemption  of  corporate  franchise,  169. 

rule  as  to  rolling  stock,  170. 

shares  of  stock  not  liable  to,  171. 

taxes  and  public  revenues  not  liable  to,  313. 
Xlzpress  oompaniea,  railroad  may  carry  on  business  of, 
238. 

are  common  carriers,  257. 

messengers  of,  on  railroads,  259. 
JESspulaion  of  members  of  a  corporation,  49. 

grounds  for,  49,  335. 

cannot  be  exercised  in  an  arbitrary  manner,  49« 

of  members  of  a  religious  society,  282. 

effect  of  in  England,  283. 

effect  of  in  United  States,  283. 

suit  for  wrongful,  283. 

of  members  of  association,  335,  338. 

battery  cannot  be  inflicted  in  case  of,  335. 

injunction  to  restrain,  335. 

review  of  proceedings  in  case  of,  335. 

right  of  member  to  be  heard,  338. 

when  member  may  be  restored  by  mandamus,  338. 
Fenoea,  duty  of  railroad  as  to,  253. 

at  common  law  a  railroad  is  not  bound  to  fence  its 
track,  253. 

railroads  not  liable  for  neglect  to  make   cattle- 
^ards,  253. 

railroad  bound  to  use  care  to  keep  cattle  from  the 
track,  253. 

railroad  liable  to  passengers  for  neglect  to  build, 
253. 

railroad  liable  for  cattle  killed  by  negligence,  263. 

if  required  by  statute,  railroad  liable  for  injury 
from  neglect  to  build,  253. 

statute  requiring,  is  constitutional,  253. 

duty  to  erect  involves  duty  to  maintain,  253. 

reasonable  time  for  repair  of,  253. 

obligation  to  erect,  takes  effect  when,  253. 

liability  of  railroad  extends  to  all  animals,  253. 


requiremont  to  fence  either  or  both  sides  of  track, 

requirement  to  keep  its  road  securely  fenced,  253. 
requirement  to  keep  cattle-guards  at  road  crossings, 

railroad  not  bound  to  fence  against  straying  cattle, 

253. 
contributory  negligence  may  defeat  an  action  as  to, 

253. 
contract  by  landowner  to  keep  in  repair.  253. 
Fire,  damage  from,  city  not  liable  to  an  action  therefor, 

300,307. 
city  may  adopt  means  to  prevent  damage  by,  307. 
city  may  establish  lire  limits,  307. 
erection  of  wooden  buiUliug  within  fire  limits,  307. 

Sower  to  organize  fire  department,  307. 
estruction  of  building  to  stop  the  spread  of,  307. 

city  not  liable  for  damage  by  voluntary  fire  com- 
pany, 307. 
Foreelosnre,  e£Pect  of,  184. 

usually  regulated  by  statute,  18i. 

of  railway  mortgage,  181. 
Fozf  eitore  of  stock,  119. 

option  to  forfeit  stock  is  with  the  corporation,  119. 

power  of  corporation  to  subject  stock  to  forfeiture, 
119. 

of  shares,  suit  in  equity  may  be  maintained  to  an- 
nul, 148. 

of  charter,  how  enforced,  203. 

suspension  ot  payment  as  ground  of,  229. 

of  charter  of  railroad  company,  244. 
Arandiise,  legislature  may  confer,  35. 

cannot  be  sold  under  execution,  35. 

must  emanate  from  sovereign  power,  35. 

consists  of  what,  35. 

subject  to  state  taxation,  87. 

may  be  taken  by  eminent  domain,  96,  238. 

mortgage  of,  179. 

effect  of  voluntary  surrender  of,  201. 

of  railroads,  238 

of  railroads  may  be  conferred  on  natural  persons, 
238. 

of  railroads  is  usually  conferred  on  a  corporation, 
238. 

public  utility  is  the  consideration  for  the  grant  of, 
to  railroads,  238. 

-must  not  be  exercised  to  promote  monopoly,  238. 
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iMTislature  may  take  away,  upon  due  compensation, 
§238. 

in  a  railroad  is  a  mere  easement,  238. 

of  a  railroad  cannot  be  sold  without  legislative 
authority,  238. 

of  railroad  not  subject  to  levy  and  sale,  238. 

duration  of,  238. 

of  railroad  cannot  be  impaired  by  legislature,  S41. 
nraud.    See  Tobts. 

corporations  liable  for,  79. 

of  agent  of  a  corporation,  79,  111. 

invalidates  subscriptions  to  stock.  111. 

effect  of,  on  transfers  of  stock,  123. 

collusion  between  company  and  its  creditorS|  148. 
Freight,  legislature  may  regulate  charges  for  carriage  of , 
241. 

duty  of  railroad  company  to  carry,  267. 

carriage  of,  b^  railroads,  258. 

liability  of  railroad  as  to,  258. 

right  of  railroad  company  to  take,  260. 
Z^itore  acquisitionB  may  be  mortgaged  by  corporation, 
180. 

when  included  in  mortgage,  180. 

future  calls  cannot  be  mortgaged,  180. 

may  be  mortgaged  by  railroad  company,  180. 

mortgage  of  nume  in  process  of  construction,  180. 
Qamiahment,  municipal  corporation  not  liable  to^  313. 

moneys  in  hands  of  municipal  officer  not  subject  tOt 
313. 

taxes  and  revenues  not  subject  to,  313. 
Highways,  construction  of  railroad  across,  264. 

when  railroads  liable  to  indictment  for  crossing,  264. 

railroad  must  keep  crossing  in  safe  condition,  264. 

railroad  liable  for  unnecessarv  obstructions,  254. 

railroad  not  relieved  from  liability  for  deflection  in, 
264. 

railroad  bridge  over,  264. 

rights  of  railroad  crossing,  264. 

reasonable  prudence  by  railroad  at  crossings,  264. 

duty  of  railroad  to  signal  at  crossings,  264. 

person  must  be  on  his  guard  at  railroad  crossings, 
264. 

excessive  speed  of  trains  at  crossings,  254. 

railroad  liable  for  collisions  at  crossings,  264. 

extra  caution  of  railroad  at  crossings,  254. 

tracks  in,  to  be  properly  laid,  254. 

power  of  railroad  to  take  land  in  restoring,  264. 
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QM  of  straeti  for,  26*,  9S6. 

care  in  maDagement  of,  265. 

care  in  respect  to  paaaengers,  266. 
Inaiortality  an  applied  to  corporationa,  2. 

of  corporation  aggregate,  54. 
InoorporaUon.   Bee  OBQAjfaAmoM. 

words  of,  22. 

prescribed  form  of  words  not  necessary,  28. 

construction  of  incorporating  act,  26. 

proof  of,  163. 

now  proved,  154. 

user  as  proof  of,  154. 

of  national  banks,  236. 

evidence  of,  against  subscriber,  240. 

of  religions  societies,  271. 

of  municipal  corporations,  296. 
Indictment,  when  corporation  liable  to,  86. 

corporation  nmy  be  indicted  for  misfeasance,  66. 

for  non-feasance,  66. 

for  nuisance,  66. 

for  neglect  of  officer  to  properly  stamp  pajiers,  66. 

when  railroad  liable  to,  for  crossing  hignway,  254. 
Injnnotioii.   See  Suitb. 

to  restrain  nse  of  corporate  name,  32. 

to  restrain  ''  calls  "  ^ra  vires,  116. 

to  restrain  abnse  of  corporate  power,  149. 

by  one  corporation  to  restrain  interference  by  aiw* 
other,  148. 

is  a  preventive  remedy,  149. 

application  must  be  made  promptly,  148. 

will  not  be  granted  if  there  is  a  plain  remedy  at  law»; 
149. 

who  may  apply  for,  160. 

to  restrain  invasion  of  burial-lot,  280. 

to  restrain  clergyman  occupying  church,  282. 

to  restrain  use  of  school-house  for  other  than  school 
purposes,  322. 

to  restrain  expulsion  of  member  of  association,  336. 
Znsolvenoy,  when  corporation  deemed  Insolvent,  202. 

effect  of,  on  corporate  existence,  202. 
Xntegml  parts,  when  corporations  consist  of,  27. 

majority  of  members  of,  necessary  to  a  coiporate 
meeting,  27. 

effect  of  loss  of,  199. 
Joint-stock  companios,  what  are,  337. 

effect  of  New  York  statute  relative  to,  837. 

what  necessary  for  the  formation  of,  337. 
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Jolnt4itock  companies— (contifiued,) 

subscription  m  writin jj^  not  neceM&7,  §  397. 
certiilcate  of  stock  not  necessary  to  constitute  mem« 

beiship,  337. 
transfer  of  stock  of,  337. 
bow  sued,  3C7. 
capacity  to  sue,  337. 
proceedings  for  dissolution,  337. 
construction  of  words  '*  joint-stock  companies,"  337. 
rule  as  to,  in  Maine,  337. 
an  Englisli  company  is  beld  to  be  a  corporation  in 

this  country,  337. 
may  be  taxed  in  another  state,  337. 
rights  and  liabilities  of  deceased  shareholder,  337. 
Judgment,  execution  gives  effect  to.  168. 

what  is  subject  to  levy  in  satisfaction  of,  168. 
iu  quo  warranto  proceedings,  167. 
against  corporation  after  dissolution  not  legal,  208. 
Knowledge.    See  Koticb. 
of  by-laws  presumed,  61. 
of  agents  and  directiors  imputed  to  corporationsi 

141. 
of  facts  necessary  to  ratification,  76. 
of  usage  necessary  to  party  affected  by  it,  228. 
Ziaxid,  power  of  corporation  to  take  and  hold,  40. 
nature  of  corporate  title  to,  41. 
liability  of  corporations  for  trespass  on,  82. 
right  to  take  by  eminent  domain,  96. 
compensation  for,  when  taken  by  eminent  domain, 

96. 
acquisition  of,  by  railroad  company,  244. 
taken  by  grant  or  license,  246. 
taken  by  verbal  consent  of  owner,  246. 
contract  to  convey  to  railroad  company,  246. 
presumption  as  to  land  deeded  to  railroad  company, 

246. 
granted  by  Congress  to  state  for  railroad  purposes, 

246. 
granted  by  United  States  to  Union  Pacific  Railroad 

Company,  246. 
when  land  cannot  be  acquired  by  dedication,  246. 
increased  value  of,  containing  railroad  lixtures,  246. 
appropriated  by  right  of  eminent  domain,  247. 
cannot  be  taken  by  railroad  for  additional  uses,  247. 
cannot  be  taken  by  railroad  for  speculation,  247. 
railroad  cannot  take  land  for  dwellings,  247. 
for  repair  shops,  etc.,  railroad  may  take,  247. 
forspecilic  use   of  municipality,  railroad    cannot 

take,  247. 
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mlo  in  Mew  York  88  to  taking  by  railroad,  §  2(7. 

owned  by  United  States,  grant  of  to  railroads,  247. 

compensation  for.  taken  K>r  railroad  purposes,  248. 

taken  witliout  owner's  consent,  248. 

subsequent  purchaser  of  land  taken  without  consent 
cannot  recorer,  248. 

if  owner  consents  to  the  taking,  he  cannot  after- 
wards stop  the  work,  248. 

change  in  use  of  land  taken,  248. 

compensation  for  land  taken  from  another  com- 
pany, 248. 

prerequisite  to  proceeilings  by  railroad  to  acquire 
title  to,  248. 

compensation  for  use  during  proceedings  to  aoquire* 
title.  248. 

compensation  for  taking,  how  estimated,  249. 

character  of  title  acquired  by  railroads,  250. 

taken  by  the  state  for  a  railroad,  260. 
Lease,  enforcement  of  agreement  to  take,  148. 

of  railroads,  268. 

legislative  authority  required  to  effect,  268. 

when  railroad  company  may  take,  268. 

vUra  virest  268 

does  not  relieve  railroad  of  all  responsibility,  268. 

responsibility  of  lessee,  268. 

lessee  entitled  to  rights  and  franchises  of  company, 
268. 

lessee  not  liable  for  unsettled  claim  for  inpory,  268. 

does  not  grant  power  of  eminent  domain  m  lessee, 
268. 
Iieglalatnre,  power  to  create  corporations,  1, 13. 

may  control  affairs  of  public  educational  institu- 
tions, G. 

may  control  public  corporations,  7,  38,  285,  314. 

restrictions  on  power  to  create  corporations,  20. 

may  cure  defects  in  organizati  n,  34. 

may  confer  exclusive  francliises,  35. 

may  legalize  unauthorized  contracts,  45. 

may  exempt  corporate  property  from  taxation,  90. 

may  take  property  for  public  use,  91. 

power  of,  to  dissolve  corporation,  198. 

control  of,  over  railroads,  241- 

may  regulate  charges  by  railroad  company,  241. 

may  auttiorize  taking  of  land  for  burial-lot,  280. 

may  enlarge  limits  or  municipal  corporation,  285. 

may  enlarge  or  diminish  the  area  of  counties,  314. 
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XJability  of  corporations,  §  72. 

in  suits  generally,  72. 

in  suit  by  member,  73. 

upon  contracts,  76. 

upon  negotiable  instruments,  77* 

for  wrongs,  78. 

for  neglect  of  duty  imposed  by  law,  78. 

in  cases  of  fraud,  79. 

of  agents,  79. 

wrongful  acts  of  agents,  80. 

trespass,  81,  82. 

libel,  malicious  prosecution,  etc.,  83. 

negligence,  84. 

to  indictment,  86. 

to  taxation,  87. 

of  stockholders,  126. 

of  directors,  142. 

of  railroad  for  neglect  to  fence  track,  253. 

of  railroad  extends  to  all  animals,  253. 

of  railroad  at  highway  crossings,  254. 

of  railroad  for  injuries  in  constructing  road,  255. 

of  railroail  for  acts  of  officers  and  agents,  256. 

of  railroad  company  as  common  carrier,  257. 

when  liability  of  railroad  as  carrier  ceases,  258. 

of  railroad  as  to  carriage  of  live  stock,  258. 

of  railroad  for  unnecessary  detention  of  goods,  258. 

of  railroad  as  to  passengers,  259. 

of  railroad  as  to  baggage,  259. 

of  railroad  for  negligence  in  management  of  trains, 
261. 

of  railroad  as  to  cattle  on  its  track,  253,  262. 

of  municipal  corporations,  300,  312,  313. 

of  city  for  acts  ol  its  officers,  301. 

of  city  in  the  construction  of  sewers,  302. 

of  city  for  neglect  to  repair  streets,  303. 

of  city  for  defective  sidewalks,  304. 

of  city  for  excavations  in  streets,  306. 

of  city  for  damage  by  fires,  307. 

of  city  for  damages  by  mob,  308. 

of  officers  of  municipal  corpforations,  311. 

of  officers  of  associations,  329. 
Xiioenses,  power  of  municipal  corporations  to  grant,  296. 

who  are  required  to  have,  296. 

of  occupations  which  are  illegal  under  state  laws, 
296. 

the  power  to  grant  cannot  be  delegated,  296. 

license  for  vehicles  used  in  business,  296. 

for  sale  of  liquors,  296. 
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of  expreM  company,  {  298. 

revocation  of,  2U6. 
XilMi  of  the  corporation  on  stock,  12A. 

bow  created,  124« 

extent  of,  12i. 

priority  of,  183. 

of  banks  and  bankers,  221. 

of  railroad  on  goods  carried,  200. 
ZK>ans,  power  of  corporation  to  take,  4S,  177. 

for  purposes  ultra  virest  wben  no  defense,  104. 

power  of  bank  to  make,  222. 

securities  for,  23L 

interest  on.  235. 
Ziooatlon  of  railroad,  251. 

survey  of  route  must  be  made,  251. 

company  must  define  tbe  quantity  of  land  required^ 
251. 

experimental  surveys  may  be  made,  251. 

cannot  be  indulged  with  another  choice  after  final, 
251. 

can  be  changed  only  by  legislative  authority,  251. 

cannot  be  changed  after  construction,  251. 

discretion  as  to  termini  of  road,  251. 

when  notice  and  filing  of  map  dispensed  with,  251. 

of  road  in  a  city.  251. 

power  to  extend  the  road  within  tbe  city  limits^  25L 

power  to  change,  251. 

of  depots  at  pitfticular  point,  251. 

CQmpletion  of,  how  effected,  251. 

articles  of  association  superior  to  map,  251. 

burden  of  proof  In  action  for  trespass,  251. 

proof  of  location,  251. 
Majorl^,  acts  of,  binding,  65, 183, 284. 

principle  of,  in  conducting  elections,  67. 

rights  of,  in  religious  society,  274. 

may  dispose  of  church  property  to  pay  the  debts, 
274. 

may  chanee  denomination  of  church,  274. 

power  of,  in  voluntary  association,  332. 

may  be  restrained  from  misappropriating  funds,  333, 
Mmif*"*"'^*    See  Suits. 

remedy  by,  156. 

when  it  will  lie,  156u 

private  corporation  may  invoke  the  aid  of,  155. 

to  compel  levy  of  tax,  156, 168, 

against  public  corporations,  156. 

a«punst  private  corporations,  157. 


Mandamus— <confMue(2.) 

upon  the  petition  of  a  corporation,  {  168. 

when  should  not  be  granted,  159. 

to  whom  addressed,  160. 

to  compel  permission  to  bury  the  dead,  280. 

to  compel  admission  of  clergyman,  282. 

will  not  lie  to  reinstate  expelled  member  of  reli* 
gious  society,  284. 

to  compel  city  to  pay  debt  for  which  tax  has  been 
levied,  299. 

to  restore  member  expelled  from  an  association,  338. 
Markets,  what  are,  2i'8. 

power  of  municipal  corporation  to  regulate,  298. 

power  to  regulate  will  be  liberally  construed,  298. 

power  to  build  and  repair  a  market-house,  298. 

purchase  of  grouud  for  market-house,  298. 

power  to  establish  and  regulate,  is  a  continuing 
one,  298. 
Meetings.    See  Elections. 

object  and  nature  of,  62. 

distinction  between  stated  and  special,  62. 

notice  of,  63. 

when  notice  presumed,  63. 

of  joint-stock  corporations,  64. 

rules  as  to  a  majority,  65. 

must  be  held  within  corporate  jurisdiction,  66. 

held  without  the  bounds  of  the  state  void,  66. 

of  directors  outside  the  corporating  state,  66.  , 

of  county  commissioners,  316.  < 

Members,  admission  of,  28. 

admission  by  transfer  of  shares,  28. 

election  of,  after  annual  day,  28. 

may  contract  with  corporation,  43. 

power  to  make  by-laws  vested  in,  56. 

of  corporation  presumed  to  know  its  by-laws,  61. 

must  have  notice  of  meetings,  63. 

presumed  to  have  notice  of  meetings,  64. 

may  sue  corporation,  73, 147. 

individual  liability  of,  126. 

dissolution  of  corporation  by  loss  of,  199. 

of  religious  societies,  273. 

right  of,  to  vote  in  religious  society,  273. 

withdrawal  from  religious  society,  273. 

expulsion  of,  from  religious  society,  283,  284. 

of  common  council,  qualitlcations  and  elections  ot, 
o09. 

of  associations,  rights  of,  830. 

of  associations,  liability  of,  331. 


Xfomben— {eontlniMcl. ) 

right,  of,  in  action  against  association,  §  333. 

expulsion  of.  336. 

must  be  held  to  their  contract  as  expressed  in  the 
constitution,  339. 

of  cluiM,  liability  of,  336. 
Memberaliip,  how  constituted,  28. 

in  mutual  insurance  company,  28. 

in  retiffioufl  society,  28,  273. 

not  af^cted  by  mistake  in  registering  name,  28. 

does  not  disable  from  suing  corporation,  73. 

in  voluntary  association,  3J0. 
Misnomer,  when  material,  30. 

when  immaterial.  30. 

matter  of  addition  does  not  amount  to.  30. 

how  taken  advanta^  of  in  pleading.  30. 

in  an  execution  or  judgment  in  fatal,  30. 

effect  of,  in  writs  of  mandamus,  30. 
Mob,  liability  of  city  for  damage  by,  308. 

city  not  liable  for  failure  of  its  officers  to  repress,  308. 

mode  of  assessing  damages,  300. 
Mortgages,  corporation  may  execute,  177. 

what  property  included  in,  178. 

of  corporate  franchise,  179. 

of  future  acquisitions,  180. 

how  executed,  181. 

power  of  a  corporation  to  take,  182. 

priority  of  liens,  18:5. 

enforcement  of,  184. 

right  of  railroad  company  to  take,  243. 

01  personalty  by  religious  society,  276. 

of  burial-lot,  280. 
Mortmain,  Statute  of,  in  force  in  England,  40. 

not  adopted  in  the  United  States,  40 

how  far  in  force  in  Pennsylvania,  40. 
Municipal  corporations  defined,  11. 

instances,  11. 

how  created,  11,  285, 286. 

possess  a  double  character,  11. 

rule  requiring  acceptance  of  charter  does  not  apply 
to,  24.  „^  „^ 

charter  may  be  submitted  to  corporators,  24,  286. 

when  acceptance  of  charter  by,  necessary,  24. 

provision  in  charter  prohibiting  sale  of  liquor,  24. 

provision  in  charter  to  make  improvements,  24. 

acceptance  of  charter  by,  when  not  necessary,  24. 

officers  of.  cannot  levy  tax  on  stock  of  national 
banks,  23a 
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Municipal  corporatioTM— (continued,) 
Legislative  Control. 

legislative  control  over,  §  285. 
repeal  of  laws  regulating,  285. 
power  to  enlarge  limits  of,  285. 
taiuition  for  the  support  of,  285. 
legislative  power  to  contirm  acts  and  contracts,  285. 
occupancy  of  streets  by  railroad,  285. 
legislative  power  to  create  a  board  of  police  com- 
missioners. 285. 
assessment  for  improvements,  285. 
power  as  to  public  works,  285. 
power  to  abolish  offices,  285. 
right  to  hold  and  dispose  of  property,  285,  288. 
right  to  sue  and  be  sued,  285. 
cannot  aid  works  of  a  private  character,  285. 
Charters. 

charter  or  act  of  incorporation  of,  286. 
legislative  grant  of  authority  to,  286. 
constitutional  power  to  create  defined,  286. 
change  in  the  charter,  effect  of,  286. 
identity  not  affected  by  change  of  name,  286. 
division  of,  286. 

nnincorporated  towns,  rights  of,  286. 
Powers. 

powers  of  in  general,  287. 

employment  of  persons  to  increase  power  of.  pro* 

hibited.  287. 
mode  of  exercising  power,  287. 
powers  cannot  be  delegated  to  others,  287. 
acts  ultra  vires,  287. 
discretionary  powers,  287. 
powers  not  to  be  impaired  by  stringent  construction 

of  charter,  287. 
special  law  not  repealed  by  general  statutes,  287. 
later  law  prevails  over  prior  act,  287. 
provisions  inconsistent  with  the  constitution  are 

void,  287. 
powers  as  to  property,  288. 
when  land  granted  for  specific  purpose  may  be  used 

for  other  purposes,  288. 
power  to  hold  real  estate  beyond  its  limits,  288. 
bequests  and  devises  to,  288. 
may  alienate  its  property  when,  288. 
hold  title  to  streets  and  commons  in  trust,  288. 
power  to  erect  wharves  o^^nstrned,  288. 
power  to  expend  money  for  public  purposeSi  where 
vested,  288. 


BCimloipal  oopomttons— (ctoneMueii.) 

6Tidence  as  to  what  is  a  "  corporate  purpose,"  §  288. 

object  for  which  tax  is  raised  may  be  beyond  corpo- 
rate limits,  288. 

money  for  extension  of  streets  is  a  "manicipal 
purpose/'  288. 

purchase  of  lot  for  cemetery  purposes,  28& 
Contnicts. 

ooDtraets  by  and  with,  288. 

may  make  promissory  notes,  bonds,  and  guarantieSi 
289. 

contracts  necessary  for  its  welfare,  289. 

mode  of  contracting,  289. 

contract  need  not  be  under  Real  or  in  writing,  289. 

ordinance,  resolution,  or  TOte  is  not  a  *'  signature," 


cannot  make  contracts  to  embarrass  its  powera,  289. 

cannot  be  bound  by  contract  in  violation  of  law,  289. 

what  persons  dealing  with,  must  ascertam,  289. 

power  to  borrow  money,  289,  290. 

power  of  courts  to  review  acts  of,  289. 
Bondi. 

issue  of  negotiable  paper  by,  290. 

power  to  issue  notes,  bills,  etc.,  of  a  commercial 
cliaracter,  290. 

power  of  officers  to  issue  warrants  or  orders,  290. 
Fume  Works, 

subscriptions  in  aid  of  public  works,  291. 

cannot  without  authority  pledge  the  public  credit, 
291. 

legislative  authority  to  issue  bonds,  291. 

cannot  issue  bonds  in  aid  of  private  enterpiises,  291. 

test  as  to  right  to  issue  bonds,  291. 

may  lend  its  credit  in  aid  of  railroads,  291. 

public  parks  are  deemed  public  use,  291. 

ratification  of  issue  of  bonds,  291. 

what  is  considered  a  majority  vote  as  to  subscrip- 
tions, 291. 

if  power  to  issue  bonds  does  not  exist,  the  bonds 
are  void,  291. 

cannot  indorse  bonds  of  a  railroad,  291. 
Ordinances. 

power  to  enact  ordinances,  292. 

constru(;tion  of  power  to  legislate  on  enumerated 
subjects,  292. 

Sower  to  make  ordinances  effectual,  292. 
nes  for  violation  of  ordinances,  292. 
mode  of  enforcing  ordinances,  292. 
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Mtmiolpal  corporations^ (eontlnuMi.) 

orainances  Dinding  on  all  inhabitants,  §  292. 

ordinances  must  be  reasonable  and  not  oppressive, 
292. 

ordinances  most  not  be  contrary  to  state  laws,  292. 

if  part  of  an  ordinance  is  voidi  it  is  all  void,  292. 

ordinances  are  held  void  for  want  of  pablication» 
292. 

invalidity  of  ordinance,  how  determined,  292. 

may  prohibit  practices  against  good  morals,  292. 

decision  of,  as  to  what  is  against  good  morals  is 
final,  292. 

acts  forbidden  by  ordinance  and  state  laws,  292. 

repeal  of  ordinance  pending  prosecution  ends  all 
proceedings,  292. 
Streets.     . 

power  to  regulate  streets,  293. 

are  judges  of  the  necessity  of  widening  streets,  293. 

power  to  open  and  grade  streets,  293. 

power  to  grade  includes  power  to  contract  for  work, 
292. 

hold  streets  in  trust  for  the  public,  293. 

may  restrict  the  use  of  streets,  293. 

may  prohibit  hogs  from  running  at  large  in  streets, 
293. 

may  prohibit  private  uses  of,  293. 
Local  Improvements. 

local  improvements,  what  are,  294. 

power  to  make  local  improvements,  294. 

taxation  of  costs  for  improvements,  294. 

may  judge  what  property  is  benefited  by  improve- 
ments, 294. 

construction  of  statute  authorizing  assessment  for 
improvements,  2d^. 

effect  of  departure  from  statute  as  to  street  assess- 
ments, 294. 

right  to  condemn  land  for.  local  improvements,  294. 

rights  of  property  owners  as  to  street  improve- 
ments, 294. 

proceedings  for  condemnation  of  lands,  294. 

compensation  for  land  taken  for  streets,  294. 

cannot  take  property  of  the  state  or  the  United 
States  for  streets,  294. 

cannot  take  grounds  of  railroad  for  streets,  294. 

cannot  take  property  for  merely  ornamental  pur- 
poses, 294. 

may  erect  soldiers'  monument  in  public  street,  294. 

contracts  for  local  improvements,  296. 
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may  prescribe  manner  of  making  contracts,  §  299. 
requireroenta  of  ordinance  as  to  contracts  most  be 

complied  with,  296. 
advertising  for  proposals  for  contracts,  296. 
right  vest^  in  tiiduer  for  contract,  296. 
liaollity  of,  to  lowest  bidder  for  contract,  296. 
when  contract  price  for  work  may  be  increased,  295. 
contracts  not  mcluded  in  requirement  for  publio 

bids,  295. 

LiOtUHS, 

power  to  grant  licenses,  296. 

revocation  of  licenses  by,  296. 
XuUances. 

power  to  abate  nuisances,  297. 

may  prohibit  keeping  bowling-alley,  297. 

may  declare  projecting  cornice  a  nuisance,  297. 

may  remove  obstructions  in  river,  297. 

may  exclude  persons  affected  with  contagions  dis- 
eases, 297. 
Market*. 

power  to  regulate  markets,  296. 

power  to  build  and  repair  market-house,  296. 

power  to  establish  and  regulate  markets  is  a  contin- 
uing one,  296. 
Taxation, 

powers  as  to  taxation,  299. 

have  no  inherent  power  to  levy  taxes,  299. 

legislature  may  grant  power  to  levy  taxes,  299. 

I>ower  to  levy  taxes  is  subordinate  to  general  tax 
laws,  299. 

power  of  the  state  to  tax  trades  may  be  delegated 
to,  299. 

may  be  compelled  by  mandamus  to  levy  tax  to  pay 
debt,  299. 
Lidbilities. 

liabilities  of,  in  general,  300. 

not  liable  for  failure  to  exercise  discretionary  pow- 
ers, 300. 

not  liable  for  results  of  defective  legislation,  300. 

liability  attaches  where  ministerial  duty  begins,  30QL 

liable  for  neglect  to  comply  with  the  charter,  3CiO. 

when  considered  a  private  corporation,  300. 

liability  of,  as  to  contracts,  300. 

action  on  an  implied  contract,  300. 

contract  duly  made  cannot  be  impaired  by  aubstt* 
quent  statute,  300. 

action  for  recovery  of  illegal  tax,  300. 
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recovery  of  money  paid  for  void  city  bonds,  §  300. 
liability  for  acts  of  officers  or  agents,  301. 
cannot  be  lield  liable  for  acts  tutra  vires,  301. 
act  of  agent  must  be  expressly  auti^orized  or  ratified. 
301. 

not  liable  for  acts  of  independent  officers,  301. 
not  liable  for  negligence  of  persons  acting  in  fire  de- 
partment. 301,  307. 
not  liable  for  spread  of  contagious  disease,  301. 
not  liable  for  acts  of  violence  of  its  police,  301. 
liable  for  tresi)asses  of  an  officer,  30i. 
not  liable  for  injuries  caused  by  negligence  of  con- 
tractor, 301. 
Sewers. 

duty  to  construct  and  repair  sewers,  302. 
not  liable  for  omission  to  construct  sewers,  302. 
liable  for  negligence  to  keep  sewers  in  repair,  302. 
must  exercise  skill  in  determining  capacity  of  sewer, 

302. 
liable  for  neglect  of  its  servants  in  maintenance  of 
sewer,  302. 
.  right  to  discontinue  a  sewer,  302. 

^.  not  liable  for  injuries  caused  by  abandonment  of 

'*  sewer,  302. 

Streets  and  Sidewalks. 
repair  of  streets,  303. 

power  to  repair  and  grade  streets  is  a  continuing 
t  ^  one,  303. 

s-^;^  judges  of  necessity  for  the  repair  of  streets,  303. 

^■^  power  to  regulate  grade  of  streets  cannot  be  dele- 

..X  gated.  303. 

B^-  not  liable  for  damage  to  property  in  laying  out 

^  streets,  303. 

^  must  keep  streets  in  good  repair,  303. 

liable  for  injury  for  neglect  to  repair  streets,  303. 
'  need  not  improve  street  not  needed  for  public  use, 

303. 
)^-  liabilities  for  defects  in  streets,  303. 

.V  contributory  negligence  in  case  of  injury  in  streets, 

ioB.."  303. 

begi";;  compensation  for  injury  in  street,  303. 

^eT)'^  exemplary  damages  for  injuries,  303. 

jO.  liability  of  qiiosi  corporations,  303. 

injuries  for  defective  sidewalks,  304. 
J  duty  of,  to  repair  sidewalks,  304. 

t)/  ^  liable  for  injury  to  intoxicated  person  from  defect- 

ive sidewalk,  304. 

BOOKB  COBP.— 49. 
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injury  from  falling  sign,  §  304. 
as  affected  by  notice  of  defect  in  street,  300. 
rule  as  to  notice  of  defects  in  street,  306. 
liability  for  excavations  in  streets,  306. 
dutv  to  guard  against  obstructions  in  streets,  306. 
liable  for  injury  from  cellar  doors  opening  on  the 

street,  306. 
may  recover  from  owner  amount  paid  for  injury  to 

person,  306. 
Fire, 

damages  by  fires,  307. 

may  establish  fire  limits,  307. 

may  prevent  the  erection  of  wooden  building,  307. 

power  to  organize  fire  department,  307. 

failure  to  organize  fire  department,  307. 

not  liable  for  building  torn  down  to  arrest  fire,  307. 

not  liable  for  damage  by  voluntary  fire  association, 

307. 
Mob. 

injuries  by  mob«  306. 
Officers, 

officers,  election  or  appointment  of,  309. 

time  and  mode  of  election  of  officers,  309. 

vacancy  in  office  of  mayor,  309. 

when  city  council  may  appoint  officers,  309. 

county  and  township  officers.  309. 

qualifications  «nd  elections  of  members  of  common 

council,  309. 
not  dissolved  by  failure  to  elect  officers,  309. 
failure  to  hold  election  on  the  law  day,  309. 
incumbents  hold  over  until  their  successors  are 

elected,  309. 
power  of  supervisors  in  conferring  title  to  an  office, 

309. 
revocation  of  appointment  to  office,  309. 
resignation  of  officer,  accfiptanoe  of,  not  necessaryt 

powers  and  duties  of  officers  of,  310. 

officers  must  not  be  personally  interested  in  affairs, 

310. 
duties  of  mayor  are  executive  and  administrative, 

310. 
mayor  has  no  jurisdiction  to  try  civil  causes,  310. 
mayor  may  cause  the  arrest  of  disorderly  persons. 

310. 
power  of  mayor  to  impose  fines,  310. 
power  to  employ  counsel  on  behalf  of,  810. 
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arreHts  for  violation  of  oTdinances,  §  310. 
liabilities  of  officers  of,  311. 
Compensation, 

oompensation  of  officers  and  agents,  312. 

not  liable  for  services  of  officer  under  nnconstitu 

tional  statute,  312. 
liable  for  services  of  af^nt  in  its  behalf,  312. 
recovery  by  officer  when  compensation  not  fixed, 
•  312. 

6hanj^  in  compensation  of  officers,  312. 
promise  of  committee  to  pay  extra  compensation 

not  binding,  312. 
must  reimbiuse  officers  in  defending  groundless 

charge,  312. 
must  Indemnify  executive  officer   for  judgment 

against  him,  312. 
protected  from  payment  of  compensation  the  second 

time,  312. 
Actions. 

remedies  by  and  against,  813. 

may  sue  and  be  sued  in  all  courts,  313. 

liable  to  actions  upon  contract  and  in  tort,  313. 

review  of  acts  and  proceedings  of,  313. 

liable  for  non-payment  of  rent,  313. 

not  liable  to  process  of  garnishment,  313. 

money  in  hands  of  officers  not  subject  to  garnish* 

ment,  313. 
taxes  cannot  be  seized  under  execution  against,  313. 
actions  against,  313. 

may  be  a  trustee  for  charitable  purposes,  3i0. 
Hame,  corporation  must  have,  29. 
corporation  must  act  by,  29. 
acquired  by  usage,  29. 
corporation  by  perscription  may  have  more  than 

one,  29. 
corporation  by  charter  can  have  but  one,  29. 
effect  of  misnomer,  30, 

legacy  may  be  given  by  corporate  name  or  descrip- 
tion, 30. 
contract  not  avoided  by  misnaming  corporation,  30. 
accuracy  of,  in  legal  proceedings,  30. 
erroneous,  suit  against  corporation  by,  30. 
error  of,  in  an  execution,  30. 
how  changed,  31. 
evidence  of  change  of,  31. 
effect  of  change  of,  31,  286. 
exclusive  use  of,  how  protected,  33. 
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in  which  corporation  may  sne,  §  47. 

in  which  corporation  may  be  sned,  70. 

of  relif^iouR  society  may  be  changed,  271. 

identity  of  corporation  not  affected  by  change  of, 

286. 
National  banks,  creation  of,  290. 
Congress  may  establish,  230. 
authorized  under  national  banking  law,  230. 
state  laws  have  no  control  over,  230. 
state  bank  may  become,  without  permiMios  from 

the  state,  230. 
may  be  formed  by  any  number  of  persons  not  less 

than  live,  230. 
must  enter  into  articles  of  association,  230. 
articles  of  association  to  be  filed  with  comptroller, 

230. 
certificate  of  comptroller  oonclusive  of  validity  of 

organization,  230. 
Powers. 

become  a  body  corporate  from  date  of  organization 

certificate,  231. 
power  to  adopt  and  use  corporate  seal,  231. 
to  have  succession  for  period  of  twenty  years,  231. 
may  take  contracts,  2iM. 
may  sue  and  be  sued,  231. 
officers  of,  231. 
by-laws  of,  231. 
may  discount  paper,  231. 
prohibited  from  dealing  in  stocks,  231,  236. 
may  take  stock  in  payment  of  doubtful  debt,  231. 
may  take  stock  and  bonds  as  collateral  security, 

231. 
are  bailees  of  stock  taken  as  collateral  security,  231. 
cannot  take  special  deposit  for  accommodation  of 

depositor,  231,  236. 
cannot  acquire  a  lien  on  its  own  stock,  231. 
may  purchase  and  convey  real  estate,  231. 
may  take  real  estate  security  for  a  previous  loan, 

231. 
may  hold  real  estate  purchased  for  security  of  a 

previous  debt,  231. 
canoot  hold  real  estate  under  mortgage  for  longer 

than  five  years,  231. 
may  take  chattels  as  security  for  pre-existing  debt, 

231. 
may  sell  any  immovable,  and  reserve  a  mortgage 

on  it,  231. 
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Liabilities. 

not  liable  for  loss  of  spbcial  deposits,  §  232. 

liable  for  merchandise  intrusted  for  shipment  and 
sale,  2o2. 

liable  for  deposit  as  security  for  performance  of  con- 
tract, 232, 

state  banks  not  relieved  of  liabilities  by  reorganiza- 
tion as,  232. 

federal  government  not  liable  for  acts  of,  232. 

undertaking  of  individual  not  binding  on  bank,  232. 
Taxation, 

capital  liable  to  taxation,  233. 

not  taxable  eo  nomine,  233. 

shareholders  liable  to  tax  on  shares  held,  233. 

tax  must  be  levied  at  place  where  bank  is  located, 
333. 

tax  upon  shares  of  bank  to  be  paid  by  bank,  233. 

tax  may  be  enforced  by  suit,  233. 

authority  of  collector  to  enforce  collection,  233. 

personal  property  of  bank  not  subject  to  taxation, 
233. 

statute  as  to  taxation  of  personal  property,  233. 

municipal  officers  cannot  levy  tax  on  shares  of 
stock,  233. 

circulating  notes  of,  not  liable  to  taxation,  233. 

hold  a  trust  relation  to  body  of  stockholders,  233. 

may  maintain  suit  to  restrain  illegal  tax,  233. 

taxable  value  of  shares  of,  233. 
Citizenship, 

may  insist  on  removal  of  suit  to  federal  court,  234. 

state  courts  have  jurisdiction  of  suits  brought  by, 
231. 

may  be  sued  in  state  where  located,  234. 

may  possibly  be  sued  in  another  state,  234. 

held  to  be  a  foreign  corporation  when,  234. 
Interest, 

interest  on  loans,  235. 

may  charge  rate  of  interest  allowed  by  law,  235. 

seven  per  cent,  allowed  if  no  rate  speciHed  by  law, 
235. 

rule  of  interest  applies  to  loans  by,  to  corporations, 
235. 

may  discount  notes  when,  235. 

not  allowed  to  take  higher  rate  of  interest  than  is 
allowed  generally,  235. 

penalty  for  usury,  235. 

when  liable  for  usury,  235. 
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when  party  may  claim  usurr,  §  235. 
usurious  discounts  as  set-off  in  action  by,  235. 
action  for  usury  must  be  commenced  iu  two  years, 

235. 
wlien  limitation  to  action  for  usury  begins  to  run, 

235. 
jurisdiction  of  action  against,  for  usury,  235. 
remedy  of  "forfeiture  of  entire  interest"  for  usury, 

when  applied,  235. 
AeU  ultra  vires. 

cannot  deal  in  notes  or  bonds  for  8i>ecn1ation,  236. 
canuot   take  mortgage  on  real  estate   to   secure 

future  advances,  2Jb. 
cannot  become  an  indorser  on  promissory  note,  236. 
may  make  loans  in  excess  of  one-tenth  of  its  capi- 
tal, 236. 
cannot  repudiate  contract  uUra  vires  and  retain  its 

fruits,  2J6. 
Winding  vp. 

winding  up,  how  enforced,  23T. 

suit  may  be  instituted  against,  after  suspension,  237. 

corporate  existence  not  dissolved  by  appointment 

of  receiver,  237. 
receiver  of,  is  officer  of  the  United  States,  237. 
receiver  may  sue  for  debts  of,  237. 
Nagligenoe,  liability  of  corporation  for,  8i. 
instances  of,  84. 

railroad  liable  for  cattle  killed  by,  263. 
of  raiiro  A  for  excessive  speed  at  crossings,  254. 
of  railroad  iu  management  of  trains,  261. 
railroad  not  bound  for  negligence  of  employee,  267. 
remedies  against  railroad  companies  for,  269. 
of  members  of  iire  department,  city  not  liable  for, 

301. 
of  contractor,  city  not  liable  for  injuries  caused  by, 

SOI. 
of  counties,  319. 
Negotiable  inatnunents,  right  of  corporation  to  issue, 

77. 
corporations  liable  on,  77. 
rigut  of  bona  fide  holders,  77. 
promissory  note  of  township  trustee,  77. 
stock  certificates  are  not  negotiable,  122. 
bank  may  transfer,  214. 
duty  of  bank  as  to  collection  of,  223. 
certificates  of  deposit  are,  when,  225,  229. 
pass-books  of  savings  bank  are  not,  229. 
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railroad  company  may  take  and  negotiate  promis- 
sory note,  §243. 

issue  of,  by  municipal  corporations,  290. 

county  commissioners  have  no  authority  to  issue. 
317. 

county  bonds  are,  318. 
Notice  of  meetings,  63. 

omission  to  give,  invalidates  proceedings,  63. 

pledgee  of  stock  not  entitled  to,  63. 

requisites  of,  64. 

should  be  in  writing,  64. 

should  state  what,  65. 

given  on  Sunday  valid,  65. 

of  assessments  on  stock,  116. 

to  directors  is  notice  to  bank,  215. 

by  bank  of  failure  to  accept,  223. 

of  defects  in  streets,  liability  of  citjr  for,  305. 

to  member  of  society  before  expulsion,  338. 
Nuisance,  corporation  liable  for,  82,  86. 

injunction  will  lie  to  restrain,  140. 

when  railroad  company  held  to  be,  238,  254. 

power  of  municipal  corporations  to  abate,  297. 

what  may  be  deemed  such,  297. 

when  vacant  building  is  deemed  to  be,  297. 

dead  animal  not  a  nuisance  j>er«e,  297. 

obstruction  in  river,  297. 

seclusion  of  persons  affected  with  contagious  dis- 
eases, 297. 
OflSoers.    See  Agents. 

are  ministerial  agents,  127. 

power  to  appoint,  128. 

may  employ  attorneys,  128. 

how  appointed,  129. 

evidence  of  appointment,  136. 

who  may  be,  131. 

powers  of,  in  general,  132. 

powers  of,  how  executed,  133. 

place  of  exercising  powers,  134. 

defcLcto  officials,  135. 

determination  of  office,  136. 

removal  of,  137. 

bonds  of,  138. 

office  of  directors,  13d. 

who  may  be  directors,  140. 

powers  of  directors,  141. 

rights  and  liabilities  of  direct(»8, 142. 

powers,  etc.,  of  treasurer,  143. 
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SDwen,  etc,  of  president,  §  144. 
uties*  etc.,  of  secretary,  145. 
compensation  of  acents,  146. 
shonld  not  be  appointed  receiyen,  173. 
receiver  is  officer  of  court,  174. 
effect  of  omission  to  elect,  200. 
of  reliKioofl  societies,  281. 

liability  of  manicipal  corporations  for  acts  of,  301. 
of  municipal  corporations,  election  of,  309. 
time  and  mode  of  election  of,  309. 
vacancy  in  office  of  mayor,  309. 
when  city  council  may  appoint,  309. 
of  county  and  township,  309. 
municipal  corporation  not  dissolved  by  failure  to 

elect,  309. 
failure  to  hold  election  on  law  day,  309. 
hold  over  until  the  election  of  their  successors,  309. 
power  of  supervisors  in  conferring  title  to  office, 

309. 
revocation  of  appointment,  309. 
acceptance  of  resignation  not  necessary,  309. 
of  municipal  corporations,  powers  and  duties  of,  310. 
must  follow  provisions  of  statutes,  310. 
what  powers  must  be  personally  exercised,  310. 
must  not  be  personally  interested  in  affairs  of  city, 

310. 
duties  of  mayor  are  executive  and  administrative, 

310. 
mayor  has  no  jurisdiction  to  try  civil  causes,  310. 
mayor  may  cause  arrest  of  disorderly  persons,  310. 
liabilities  of,  311. 

not  liable  for  acts  done  in  a  judicial  capacity,  311. 
nejglect  of,  to  perform  ministerial  act,  311. 
injuries  committed  by,  311. 
liable  for  moneys  handled,  311. 
not  liable  for  misconduct  of  persons  whom  they 

employ,  311. 
not  liable  on  contracts  made  within  the  scope  of 

their  authority.  311. 
when  not  liable  for  transcending  authority,  311. 
compensation  of  municipal,  312. 
cannot  maintain  action  for  services  for  which  no 

compensation  is  provided,  312. 
change  in  compensation  of,  312. 
increase  of  duties  of,  312. 
when  entitled  to  extra  compensation,  312. 
absence  of  from  post,  312. 
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not  entitled  to  compensation  daring  suspension  for 
misconduct,  }  312. 

must  be  reimDursed  for  defending  a  groundless 
charge,  312. 

of  voluntary  associations,  328. 

of  associations,  liability  of,  329. 
Ordinances,  power  of  municipal  corporations  to  enact, 
292. 

power  to  make  effectual,  292. 

tines  for  violation  of,  292. 

mode  of  enforcing,  292. 

binding  on  all  inliabitants,  292. 

must  be  reasonable  and  not  oppressive,  292. 

must  not  be  contrary  to  state  laws,  292. 

if  part  is  void  all  is  void,  292. 

void  for  want  of  publication,  292. 

invalidity,  how  determined,  292. 

to  prohibit  practices  against  good  morals,  292. 

acts  forbidden  by  ordinance  and  state  laws,  292. 

repeal  of,  pending  prosecution,  292. 

relative  to  nuisances,  297. 
Organization,  definition,  34. 

of  whom  composed,  26. 

integral  parts,  27. 

admission  of  members,  28.  > 

corporate  name,  29. 
'  misnomer,  30.  ' 

change  of  corporate  name,  31.  ^ 

right  to  exclusive  use  of  name,  32. 
corporate  place  or  residence,  33.  , 

life  of  corporation  dates  from,  34. 
when  presumed,  34. 
legislature  may  cure  defect  in,  34. 
filing  of  certificate,  when  necessary,  34. 
services  rendered  prior  to,  gratuitous,  77. 
subscriptions  prior  to,  109. 
of  railroad  companies,  239. 

req^uirements  of  statutes  must  be  complied  with,  239. 
legislative  recognition  of  company  heals  all  infor- 
malities, 239. 
change  in,  does  not  release  subscriber,  240. 
Pending  suits,  effect  of  dissolution  upon,  208. 
generally  abate  upon  dissolution,  208. 
consolidation  does  not  abate,  208. 
change  of  corporate  name  does  not  abate,  208. 
corporation  may  be  restrained  from  dissolution 

while  suit  is  pending,  208. 
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Perpetual  saooeMion  of  corporation,  §|  1, 2,  Si. 
Pexaon,  in  what  sense  corporation  deemed,  4. 

cozporation  entitled  to  rights  of,  4. 

Inclndes  corporation,  4. 
Pewa  and  peinr-o'wner,  right  to  pew  in  England,  279. 

prescnptive  right  to  pew,  279. 

cliurch  wardens  have  the  regulation  of,  279. 

when  door  of  a  pew  is  considered  a  chattel,  279. 

owner  of  pew  has  only  an  easement  in  the  freehold, 
279. 

right  of  pew-owner  is  subordinate  to  power  of  ag- 
grefnte  body,  279. 

sale  of  pew  carries  what  interest,  279. 

sale  of  pew  is  not  a  sale  of  real  estate,  279. 

trespass  lies  for  disturbing  pew-owner,  279. 

where  neither  claimant  has  any  title  to  pew,  279. 
Po'weni  of  corporation,  whence  derived,  35. 

confined  to  intention  of  charter,  35. 

construction  of,  36. 

ambiguity  of  terms,  36. 

implied  prohibition  of,  36. 

similar  to  those  of  private  person,  36. 

common-law  powers,  37. 

restricted  by  nature  of  corporate  body, 

resumption  of,  by  legislature,  38. 

mode  of  exercising,  39. 

depend  upon  the  law  of  its  creation,  39. 

must  be  exercised  in  a  reasonable  manner.  39. 

to  be  exercised  by  a  majority,  39. 

confined  within  the  limits  of  the  state,  39, 

in  respect  of  property,  40. 

to  mortgage  property,  40l 

in  regard  to  franchise,  40. 

in  respect  to  contracts,  43. 

in  respect  to  loans,  43, 177. 

to  bring  suits,  46. 

to  disfranchise  members^  49. 

to  use  corporate  seal,  60. 

to  hold  property  in  trust,  61« 

to  take  bequests,  52. 

in  regard  to  devises,  53. 

to  execute  deeds,  64. 

to  make  by-laws,  65, 56. 

to  hold  meetings,  62. 

to  conduct  elections,  67. 

to  issue  bonds,  43,  77. 

exercise  of  eminent  domain,  92. 

acts  %Utra  vires,  98, 102. 
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to  deal  in  stock,  §  107. 

to  vary  stock,  114. 

of  officers  and  agents,  132. 

to  remove  officers,  137. 

of  directors,  141. 

of  treasurer,  143. 

of  president,  144. 

injunction  to  restrain  abuse  of,  149. 

to  take  a  morts^age,  182. 

of  banks  in  general,  214. 

of  bank  directors,  215. 

of  bank  president,  216. 

of  bank  cashier,  217. 

of  bank  to  make  loans,  222. 

of  national  banks,  231. 

of  state  as  to  taxation  of  national  banks,  238. 

of  trustees  of  religious  societies,  270. 

of  railroad  to  use  streets,  285. 

of  municipal  corporations  in  general,  287. 

of  municipal  corporations  to  enact  ordinances,  292. 

of  county  commissioners,  316. 

of  school  board,  323.  ? 

of  officers  of  voluntary  associations,  328. 
Prescription,  corporations  by,  16. 

presupposes  a  grant,  15. 

name  of  corporation  acquired  by,  29. 

as  evidence  of  by-law,  61. 
Presumptloiis  in  favor  of  legibility  of  corporate  acts, 

in  favor  of  title,  42. 

in  regard  to  contracts,  43, 76. 

that  seal  was  affixed  by  proper  authority,  50. 

of  knowledge  of  bv-laws,  61. 

of  proper  notice  of  meeting,  63,  64. 

in  favor  of  dates  in  town  records,  63. 

in  favor  of  elections,  71. 

in  favor  of  corporate  seal,  77. 

in  favor  of  holder  of  coupons  to  cori)orate  bonds,  77. 

of  appointment  of  agent  of  corporation,  130. 

as  to  lands  deeded  to  railroad  company,  246,  253. 

as  to  services  of  railroad  superintendent,  266. 

of  negligeuce  on  part  of  pamnger,  266. 

as  to  name  of  society,  272. 

as  to  duties  of  trustees,  281. 
Private  corporations,  what  are,  9. 

stock  of,  owned  by  individuals,  9, 

grant  to,  a  contract  executed,  7. 

membership  in,  28. 
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residence  of,  §  33. 

contracts  by,  44. 

may  invoke  the  aid  of  a  mandamnw,  IBS. 

mandamus  af^inst,  157. 

grounds  of  dissolution,  lOT. 

revival  of,  211. 

railroad  companies  are,  238. 

charters  of,  are  contracts  between  the  state  and  the 
corporation,  241. 

when  municipal  corporations  are  considered,  300.  ^ 

Process  against  corporation,  liow  served,  152.  1 

officers  cfo/acto  com][>etent  to  receive  service,  152. 

ser\'ice  of,  ou  managing  agent,  162. 

member  may  serve  in  favor  of  corporation,  152. 
Property,  right  of  corporation  to  take,  hold,  and  trans- 
mit, ^. 

power  to  purchase  includes  power  to  mortgage,  40. 

power  of  corporation  to  dispose  of,  40,  204. 

nature  of  corporate  title  to,  41. 

corporation  may  hold  in  trust,  51. 

bequests  and  devises  of,  to  corporation,  52,  53. 

taxation  of,  87. 

exempted  from  taxation,  90. 

liable  to  eminent  domain,  93,  94. 

compensation  for,  wlien  taken  for  public  use,  96. 

nature  of,  in  stock,  106, 106. 

right  of  railroad  company  to  hold,  242. 

01  religious  societies,  2b2. 

of  counties,  315. 

power  of  counties  to  hold,  316. 

grant  of,  to  unincorporated  county  is  void,  316. 

of  county  is  held  for  public  use,  315. 

rights  to,  on  division  of  county,  315.  . 

records  in  county  clerk's  ofiice  are  not  ooiporate  i 

property,  315. 

of  voluntary  association,  332. 

of  charitable  societies,  339. 
Public  corporations,  what  are,  8. 

how  distinguished  from  private,  7« 

legislative  control  over,  7. 

instances  of,  8. 

mandamus  against,  166. 

legislature  may  dissolve,  198. 
Public  use,  what  is  deemed  such,  93.  t, 

railroads  are  intended  for,  93. 

draining  for  sanitary  purposes,  93. 

supplying  towns  and  cities  with  water,  93. 
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eompensaticn  for  property  taken  for,  §  96. 

streets  are  held  in  trust  for,  293. 

property  of  county  held  for,  315. 
Fublio  works,  issue  of  bonds  in  aid  of,  290,  291. 
Quasi  corporations,  detined,  10. 

what  are,  10. 

liable  to  indictment,  78. 

liability  of  members  of,  126. 

railroads  may  be  regarded  as,  238. 

liability  of,  303. 

counties  are  deemed,  314. 

school  districts  are,  322. 

joint-stock  companies  are,  337. 
Quorum,  when  vote  of  majority  of,  binding,  65. 

powers  of,  how  exercised,  133. 
Quo  warranto.    See  Suits. 

nature  of  remedy  by,  161. 

when  granted,  IGl. 

information  in  nature  of,  161. 

proceedings  in  nature  of,  161. 

when  it  lies  in  corporation  cases,  162. 

when  it  will  not  lie,  163. 

who  may  institute  proceedings,  164. 

against  whom  brought,  165. 

defenses  to,  166. 

judgment  in,  167. 
Railroads,  nature  of  the  franchise  of,  238. 

franchise  of,  may  be  conferred  on  natural  persons, 
238. 

franchise  is  usually  conferred  on  a  corporation,  238. 

are  private  corporations  as  regards  stockholders, 

may  be  regarded  as  quasi  public  corporations,  238. 

franchise  held  as  a  quasi  public  trust,  238. 

state  aid  may  be  given  to,  2<{8. 

no  distinction  between  private  and  public,  238. 

public  utility  is  the  consideration  for  grant  of  fran- 
chise, 338. 

must  not  exercise  franchise  to  promote  monoi>oly, 
238. 

legislature  may  grant  charters  to  other  roads,  238. 

legislature  may  take  away  franchise  upon  due 
compensatiuu,  238. 

strict  construction  should  be  applied  to  charters  of, 
238. 

may  carry  on  express  business,  238. 

when  held  to  be  a  nuisance,  238. 

BooKK  Corp.— 49. 
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franchise  is  a  mere  easement,  $  238. 

franchise  cannot  be  sold  without  legislative  author- 
ity, 238. 

franchise  not  subject  to  levy  and  sale,  238. 

duration  of  franchise,  238. 
Organization. 

orffftnization,  how  effected,  239. 

when  estopped  for  denying  its  corporate  existence, 
239. 

charter  obtained  by  bad  faith,  239. 
Subscriptions  to  titock, 

variation  in  route  invalidates  obligation  of  subscrib- 
er, 240. 

change  of  name  does  not  invalidate  subscription,  240. 

subscription   not  invalidated  if  road  engages  in 
other  business,  240. 

when  estopped  from  denying  authority  to  take  sub- 
scription, 240. 

lease  of,  does  not  release  subscriber,  240. 

change  in  organization  does  not  release  subscriber,  , 
240. 
Legislative  Control, 

change  in  charter  subject  to  consent  of  stockholders, 
241. 

limits  of  rights  conferred  by  charter,  241. 

legislature  may  impose  new  burdens  not  in  the 
charter,  241. 

legislature  cannot  impair  the  franchise  of,  241. 

charter  granted  by  two  states,  241. 

charter  to  be  liberally  construed,  241. 

running  through  another  state  subject  to  laws  of 
that  state,  241. 

speed  to  be  regulated  by  legislature,  :^. 

required  to  f  enc«  track,  341. 

liable  for  stock  killed  from  neglect  to  fence  road, 
241. 

charges  of  fares  and  freights  limited  by  legialatora^ 
241. 
Property  Bights, 

rights  as  to  property,  242. 

have  the  right  to  exclusive  occupancy  to  land  taken, 
242. 

may  exclude  all  concurrent  occupancy  by  former 
owners,  242. 

track  is  private  property,  242. 

public  have  no  right  to  pass  upon  track  except  at 
crossings,  242. 
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company  may  maintain  trespass  against  adjoining 
landowner  when,  §  242. 

may  exclude  persona  from  its  grounds  when,  242. 

may  cut  trees  on  lands  taken  for  its  road,  242. 

cannot  occupy  laud  not  necessary  for  its  use,  242. 

may  erect  buildings  for  its  use,  242 

may  pass  upon  highway  in  making  up  trains,  242. 

when  it  runs  through  a  farm  the  owner  may  cross 
without  being  a  trespasser,  242. 

officer  with  warrant  may  forcibly  open  the  depot, 
242. 

title  to  road-bed  subject  to  legislative  control,  242. 
Contracts. 

contracts  by  and  with,  243. 

may  make  any  contract  not  forbidden  by  charter, 
243. 

may  take  bond  for  payment  of  stock  subscription, 
243. 

may  take  mortgage  of  real  estate  to  secure  subscrip- 
tions. 243. 

may  issue  bonds  to  carry  out  object  of  charter.  243. 

may  take  promissory  note  in  course  of  business,  243. 

may  loan  its  surplus  funds,  243. 

may  contract  to  transfer  persons  beyond  its  own 
line,  243. 

may  assign  its  subscriptions,  243. 

promise  to  pay  road  a  certain  sum  for  particular 
location,  243. 

contracts  for  stock  in  consideration  for  particular 
location  binding,  243. 

liable  for  services  by  oral  request  of  officers,  243. 

when  bound  by  contracts  by  agents,  243. 

contracts  ultra  vireSt  243. 

when  estopped  from  setting  up  defense  that  contract 
was  ultra  vires,  243. 

cannot  hold  lands  not  needed  for  its  operation,  243. 

cannot  pay  interest  on  stock  before  completion,  243. 

cannot  transfer  franchise  to  an  individual,  243. 

transfer  of  franchise  by  horse-raUroad,  ultra  vires, 
243. 

cannot  pledge  its  funds  without  legislative  author- 
ity, 243. 
Dissolution, 

how  dissolved,  244. 

may  abandon  its  charter,  244. 

repeal  of  charter  by  legislature,  244. 

forfeiture  of  charter,  2M. 
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failure  to  Ale  map  and  sarrey  of  road,  §  24i. 

iic»t  dinsolved  by  lease  of  charter,  244. 

sale  of  road  does  not  dissolve  company,  244. 

consolidation  of  two  companies,  2^. 
AequUUion  of  Lands. 

acquisition  by  fprant  or  license,  246. 

land  taken  by  verbal  consent  of  owner,  246. 

rails,  etc.,  are  trade  Hxtures,  246. 

contract  to  convey  land,  246. 

presumption  as  to  land  deeded  to,  246. 

may  compel  the  specilic  performance  of  contract, 
246. 

delay  in  completion  of  road,  246. 

when  not  in  possession  of  fund  to  complete  purchase, 
246. 

relinauishment  of  right  of  way  by  owner,  246. 

remeay  by  landowner  for  breacli  of  contract,  246. 

land  f<:ranted  to  state  by  Congress  for  railroad  pur- 
poses, 246. 

lands  granted  to  Union  Paciflc  Company,  246. 

all  grants  to,  will  be  strictly  constnied,  246. 

occupancy  of  land  by,  does  not  establish  dedication, 
246. 

knowledge  and  acquiescence  by  owner  must  be 
shown,  246. 

when  land  for  depot  cannot  be  acquired  by  dedica- 
tion, 246. 

fixtures  placed  on  land  without  acquiring  title,  246. 

landowner  entitled  to  increased  value  of  land,  246. 

eminent  domain,  247. 

necessitv  must  exist  for  appropriation  of  land  by, 
247. 

must  show  that  it  has  complied  with  all  conditio ds, 
247. 

statute  authorizing  the  exercise  of  eminent  domain 
strictly  construed,  247. 

land  cannot  be  taken  for  additional  uses,  247. 

cannot  take  land  for  temporary  use,  247. 

acquisition  of  land  for  speculation  not  authorized, 
247. 

cannot  take  land  for  erection  of  dwellings,  247. 

may  take  laud  for  repair-shops,  etc.,  247. 

land  for  increased  business,  247. 

may  cross  a  public  highway,  247. 

may  divert  stream  of  water,  when,  247. 

may  proceed  against  owner  of  stratum  of  coal  for 
right  of  way,  247. 
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may  acquire  springs  near  tbe  road,  §  247. 

cannot  take  land  used  for  specific  purposes  by  mu- 
nicipality, 247. 

rule  in  New  York  as  to  taking  land,  247. 

cannot  take  land  for  gravel,  247. 

legislative  grant  of  land  of  United  States,  247. 

dwelling-house  not  exempt  from  right  of  eminent 
domain,  247. 

courts  to  determine  as  to  the  necessity  of  taking 
land.  247.     * 
Compensation. 

cannot  appropriate  the  property  of  another  road 
without  compensation,  248. 

land  taken  witliout  owner's  consent,  248. 

subsequent  purchaser  of  land  taken  without  consent 
cannot  recover,  248. 

use  of  the  street  for,  248. 

owner  of  land  bounded  on  a  stream  entitled  to  com- 
pensation, 248. 

use  of  turnpike  road  for,  248. 

compensation  for  land  of,  taken  by  another  com- 
pany, 248. 

prerequisite  to  proceedings  to  acquire  title  to  lands, 
248. 

must  compensate  owner  for  use  of  land  during  pen- 
dency of  proceedings,  248. 

compensation,  liow  estimated,  249. 

owner  may  recover  on  promise  of  railroad  to  pay 
damages,  249. 

proceedings  to  ascertain  damages  for  land  taken, 
249. 

location  of  road  on  highway,  249. 

what  is  to  be  considered  in  assessing  damages,  249. 
Title  in  Lands, 

title  or  interest  acquired  in  lands,  250. 

trees  on  land  taken  become  the  property  of  the 
road,  260. 

may  use  but  cannot  sell  materials  removed  in  grad- 
ing,  250. 

cannot  dig  ditches  adjacent  to  land  taken,  250. 

must  not  divert  stream  from  its  natural  channel,  250 

minerals  below  the  surface  belong  to  landowner,  250. 

soil  cannot  be  removed  by  one  wnose  land  has  beep 
taken  by,  250. 

has  exclusive  possession  of  land  taken,  250. 

cannot  convert  the  land  to  a  different  purpose,  250. 

land  taken  by  the  state  for,  250. 
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Location. 

surrey  of  rotite  most  be  made,  $  251. 

must  define  the  quanity  of  land  required,  251. 

experimental  surveys  may  be  made,  251. 

cannot  be  indulged  witb  another  choice  after  final 
location.  251. 

route  can  be  changed  only- by  legislative  authority, 
251. 

location  cannot  be  changed  after  construction,  251. 

discretion  as  to  termini  of  road,  251. 

when  notice  and  filing  of  map  dispensed  with,  251. 

location  of  road  in  a  city,  261. 

power  to  extend  the  rosul  within  the  city  limits,  251. 

power  to  change  the  location,  251. 

contract  to  locate  depots  at  particular  point,  251. 

completion  of  location  how  effected,  251. 

articles  of  association  are  superior  to  a  map,  251. 

burden  of  proof  in  action  for  trespass,  251. 

proof  of  location,  251. 
Contracts  for  Construction. 

obligation  to  construct  its  road,  252. 

agreement  not  to  build  a  portion  of  its  line,  void,  25SS. 

may  be  restrained  from  wasting  its  means  when, 
252. 

remedy  against,  for  disusing  part  of  its  road,  252. 

compliance  with  construction  contracts  may  be  in- 
sisted on,  252. 

work  on,  to  be  done  to  the  satisfaction  of  the  com- 
pany, 252. 

measurement  by  company's  engineer  conclusive, 
252. 

stipulations  in  contracts,  252. 

failure  of  contractor  to  complete,  262. 

sub-contractor  cannot  recover  of   road  for  extra 
work,  252. 

action  against,  for  procuring  charter,  252. 

will  not  be  restraiued  from  completing  road  for  vio- 
lating contract,  252. 
Fences. 

fencing  line  of  road,  253. 

at  common  law  is  not  bound  to  fence  its  track,  253. 

not  liable  for  neglect  to  make  cattle-guards,  253. 

bound  to  use  reasonable  care  to  keep  cattle  off  the 
track,  253. 

liable  for  injury  to  passengers  from  neglect  to  fence, 

liable  for  cattle  killed  by  negligence,  253. 
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if  required  by  statute,  are  liable  for  injury  from 
neglect  to  fence,  §  253. 

statute  requiring  fences  is  constitutional,  253. 

duty  to  erect  involves  duty  to  maintain  fences,  253. 

reasonable  time  for  repair  of  fences,  253. 

obligation  to  fence  takes  effect  when,  253. 

liability  extends  to  all  animals,  253. 

requirement  to  fence  either  or  both  sides  of  track, 
253. 

requirement  to  keep  its  toad  securely  fenced,  253. 

requirement  to  keep  cattle-guards  at  road  crossings, 
253. 

not  bound  to  fence  against  straying  cattle,  253. 

contributory  negligence  may  defeat  an  action,  253. 

contract  by  landowner  to  keep  fences  in  repair,  253. 
Highway  Crossings, 

construction  of,  across  highway,  254. 

when  liable  to  indictment  for  crossing  highway,  254. 

crossing  highway  must  be  done  with  least  incon- 
venience to  public,  254. 

must  keep  the  crossing  in  safe  condition,  254. 

held  liable  for  unnecessary  obstructions,  254. 

liable  to  a  city  for  damage  by  crossing  streets,  254. 

not  relieved  from  liability  for  detlection  in  high- 
way, 254. 

must  keep  in  repair  bridge  over  highway.  254. 

rights  of,  at  crossings  concurrent  with  the  public, 
254. 

reasonable  prudence  must  be  exercised  at  cross- 
ings, 254. 

duty  to  make  a  signal  at  crossings,  254. 

person  must  be  on  his  guard  at  crossings,  254. 

excessive  speed  at  crossings,  254. 

liable  for  collision  at  crossings,  254. 

extra  precautions  when  to  be  used,  254. 

tracks  in  highway  to  be  laid  in  proper  manner,  254. 

power  to  taKe  land  for  restoring  highway,  254. 
Liaoility. 

liability  for  injuries  in  constructing  road,  255. 

liable  for  injuries  from  improper  construction,  255. 

liable  for  obstructing  the  natural  flow  of  water,  255. 

liable  for  improperly  constructed  bridge-pier,  255. 

liable  for  obstructing  free  flow  of  water  from  a  mill, 
255. 

duty  to  restore  stream  of  water  to  its  natural  state» 
255. 

inconveniences  of  property  owners,  255. 
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not  liable  for  buildlDg  beinfc  blown  down,  §  255. 

mill-owner  may  recover  for  diminution  in  value  of 
mill,  255. 

restrained  from  erecting  unnecessary  works,  255. 

damages  for  unlawfully  removing  soil,  255. 

liability  for  acts  of  officers  and  agents,  256. 

liable  for  willful  torts  of  its  agents,  256. 

liable  for  injury  from  improper  order  of  superin- 
tendent, 256. 

bound  for  medical  attendance  on  servant  of  com- 
pany, 256. 

station  agents  may  contract  for  transportation  of 
freight,  256. 

services  rendered  by  superintendent,  256. 

services  rendered  by  president,  256. 

as  regards  contracts,  director  is  a  trustee,  256. 

director  is  bound  to  act  for  the  benefit  of  the  com- 
pany, 256. 

director  cannot  be  individually  interested  in  con- 
tract, 256. 

illegal  conduct  of  president,  256. 

if  entire  construction  is  let  out,  company  not  liable 
for  injury  done,  256. 

not  liable  for  injury  from  trains  controlled  by  con- 
tractor, 256. 

not  liable  for  negligence  of  receiver,  256 
Dransportation, 

are  common  carriers,  257. 

duty  of  transporting  merchandise,  257. 

not  bound  to  receive  merchandise  it  cannot  trans- 
port promptly,  257. 

not  bound  to  receive  passengers  it  cannot  provide 
for,  257. 

may  limit  its  liability  as  common  carrier  by  special 
contract,  257. 

exemption  from  liability  for  negligence,  257. 

may  limit  its  liability  as  insurer,  257. 

carriage  of  freight,  258. 

are  insurers  of  safe  carriage  of  freight,  258. 

when  liability  as  carrier  ceases,  258. 

liability  continues  until  the  goods  are  unloaded,  258. 

liable  for  goods  destroyed  by  lire  while  in  the  car, 
258. 

duty  to  provide  proper  cars,  258. 

not  liable  if  shipper  loads  the  freight,  258. 

not  liable  if  chattels  perish  from  natural  decay,  253. 

liability  as  to  carriage  of  live  stock,  258. 
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need  not  deliver  goods  beyond  its  own  line,  §  258. 

liable  for  unnecessary  detention  of  goods,  258. 

carriage  of  passengers,  259. 

are  bound  to  the  utmost  care  as  to  passengers,  259. 

rule  as  to  safe  carriage  of  passengers  applies  to  all 
trains,  259. 

bound  to  furnish  safe  and  comfortable  cars,  259. 

duty  as  to  intoxicated  passenger,  259. 

bound  to  carry  all  persons  on  payment  of  fare,  259. 

when  may  refuse  to  take  person  as  passenger,  259. 

may  exclude  gamblers  from  train,  259. 

not  bound  to  receive  an  unreasonable  number  of 
passengers,  259. 

may  establish  and  enforce  reasonable  regulations, 
259. 

not  bound  to  carry  person  who  refuses  to  obey  regu- 
lations, 259. 

when  passenger  can  be  ejected  from  the  train,  259. 

liability  as  to  messengers  of  express  companies,  259. 

liability  as  to  persons  in  charge  of  live  stock,  259. 

liability  as  to  person  carried  on  free  pass,  259. 

procuring  a  ticket  constitutes  one  a  passenger,  259. 

liability  as  to  person  entering  wrong  train,  259. 

not  liable  for  injury  to  one  traveling  fraudulently, 
259, 

discrimination  as  to  purchase  of  tickets,  259,  260. 

ticket-otlice  to  be  kept  open  a  reasonable  time,  259. 

liability  as  to  baggage  of  passenger,  259. 

delivery  of  check  for  baggage  to  passenger  relieves 
him  of  care,  259. 

baggage  must  go  on  same  train  as  passenger,  259. 

what  '*  baggage  **  includes,  259. 
Charges, 

freight,  fares,  and  other  charges,  260. 

rights  as  to  tolls  and  freights,  260. 

discrimination  as  to  rates  of  toll,  260. 

excessive  fares,  260. 

recovery  of  penalty  for  overcharging,  260. 

lien  on  goods  for  freight  carried,  260. 

lien  for  storage  of  goods,  260. 

delivery  of  goods  extinguishes  lien,  260 
Negligenee. 

negligence  in  management  of  trains,  261. 

relation  with  the  public,  261. 

liable  for  injury  to  persons  unlawfully  on  its  prem- 
ises, 261. 

not  bound  to  maintain  a  guard  over  its  cars,  261. 
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not  liable  for  injury  from  overcrowdinff  platform, 

$261. 
duty  to  lue  improved  maoblnery,  261. 
liable  for  ineompeteucv  of  servant,  261. 
duty  to  run  trains  by  time-table,  261. 
duty  to  exercise  care  as  to  persons  or  animals  on  the 

track,  261. 
liable  for  injury  from  excessive  speed,  261. 
care  of  trains  on  public  streets,  261. 
running  train  without  head-light,  261. 
bound  to  give  notice  of  approach  of  trains,  261. 
duty  as  ti>  tire  from  locomotive,  261. 
contributory  negligence  in  action  against,  262. 
liability  as  to  cattle  running  at  large  in  a  city,  262. 
Associated  Companies. 

liable  for  freight  onl^  on  its  own  line,  263. 
may  contract  for  freight  beyond  its  own  line,  263. 
liability  as  to  freight  oeyond  its  own  line,  263. 
liable  for  property  delivered  in  an  injured  condi- 
tion, 263. 
In  Streets. 

legislative  authority  to  construct,  261. 

legislature  may  grant  power  to  use  streets,  26i,  285. 

in  streets  does  uot  impose  new  servitude  upon  land, 

264. 
extent  of  right  to  use  of  street,  265. 
interest  of,  in  s erects  is  a  right  of  way,  265. 
can  use  the  street  only  in  common  with  others,  265. 
municipal  authority  over,  265. 
terms  of  construction  constitute  a  contract  with  the 

city,  266. 
in  streets  are  not  subject  to  the  ordinary  law  of  the 

road,  265. 
right  to  walk  on  track  of  street  railway,  265. 
care  toward  passengers  on  street-cars,  *iS6. 
duty  of,  toward  persons  alighting  from  street-cars, 

266. 
authority  of  conductor  of  street-car,  266. 
as  to  collection  of  fares  on  street-cars,  266. 
conductor  may  eject  unruly  passenger,  266. 
duty  of  passenger  in  getting  on  or  off  cars,  266. 
£mployees. 

duty  of,  toward  employees,  267. 

duty  to  employ  attentive  and  competent  persons, 

267. 
not  liable  for  injury  to  employee  from  negligence  of 

another,  267. 
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Leages, 

legislative  authority  to  lease,  §  268. 

power  to  change  gauge  of  leased  road,  268. 

lease  ultra  vires,  268. 

does  not  escape  responsibility  by  leasing  road,  268. 

responsibility  of  lessee  of,  268. 
Bemedtes. 

remedies  against,  269. 

may  be  sued  for  assault  and  battery,  269. 

neglect  to  pay  landowner  for  right  of  way,  269. 

action  for  neglect  to  remove  snow,  269. 
Ratification  of  contracts,  76. 

of  act  of  agent,  76, 127. 

of  transactions  ultra  vires,  104. 
Receiver,  in  what  cases  appointed,  72. 

when  court  of  equity  may  appoint^  172. 

proceedings  to  api>oint,  172. 

on  whose  application  appointed,  172. 

functions  ot,  173. 

is  officer  of  court,  173. 

is  entitled  to  protection  of  court,  173. 

of  an  insolvent  corporation,  174, 

of  a  national  bank,  174. 

rights  and  duties  of,  175. 

may  compromise  claims,  175. 

irregularities  in  the  appointment  of,  175. 

liabilities  of,  176. 

of  a  railroad,  176. 

insolvency  does  not  warrant  appointment  of,  202. 

of  a  national  bank  is  an  officer  of  the  United  States, 
237. 

represents  the  bank,  stockholders,  and  creditors, 
237. 

holds  the  same  title  to  the  assets  of  the  bank  as  the 
bank  holds,  237. 

may  sue  for  debts  of  the  bank,  237. 

in  suits,  legality  of  appointment  cannot  be  ques- 
tioned, 237. 

appointment  of,  does  not  dissolve  corporate  exist- 
ence of  bank,  237. 

suit  may  be  instituted  after  appointment  of,  237. 

railroad  company  not  liable  for  negligence  of,  256. 
Religious  societies,  nature  of,  in  the  United  States,  270. 

are  regarded  as  civil  corporations,  270. 

are  to  be  managed  according  to  the  principles  of 
common  law,  270. 

in  ^ew  York  consist  of  members  of  the  Bociety,  270k 
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trustees  are  the  managing  officers,  §§  270,  281. 

powers  of  trustees  of «  270. 

the  coDRregation  are  the  owners   of  the   church 

property,  270. 
trustees  are  the  instruments  to  execute  the  will  of 

the  congregation,  270. 
trustees  of,  are  similar  to  those  of  bank  and  rail- 

road.  270. 

S>wer  of  trustees  to  bind  society,  270. 
stinction  between  '*  church  '  and  **  society,"  270. 

'*  cburcli "  as  an  organized  body  is  not  recognized  by 
law,  276. 

legal  tribunals  have  no  jurisdiction  over  church,  270. 
Jneorporation, 

bow  incorporated,  271. 

provisions  of  statutes  organizing  should  be  substan- 
tially followed,  271. 

ralidity  of  certificate  of  organization  not  affected  by 
absence  of  seal,  271. 

proof  of  incorporation,  271. 

what  constitutes.  271. 

reincorporation  of,  271. 

name  of,  may  be  changed,  272. 
Xame, 

presumption  as  to  name,  272. 

corporate  name,  272. 
Membership. 

membership,  how  acquired,  273. 

right  of  members  to  vote,  273. 

withdrawal  of  member  of,  273. 
Majority  Rif/hts. 

rights  of  majority,  274. 

property  may  be  disposed  of  to  pay  debts,  274. 

maiurity  of  members  may  change  denomination,  274. 

rights  of  the  minority,  274. 
Property  Rights, 

property  rights,  how  regulated,  276. 

trustees  have  possession  and  control  of  the  tempo- 
ralities, 275. 

property  held  in  trust,  275. 

now  trust  is  shown,  275. 

rule  as  to  property  held  in  trust,  275. 

power  to  mortgage  personal  property,  275. 

power  to  sell  real  property,  275. 

what  constitutes  a  sale  of  real  property,  276. 

title  to  real  property,  275. 

glebe  lands  of,  276. 
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CorUracts. 

contracts  of,  how  made,  §  276. 

mortgage  executed  by  trustees  is  binding,  276& 

liability  of,  for  services  of  sexton,  276. 

what  constitutes  a  contract  for  church  mu6ic>  276^' 
Subscriptions, 

subscriptions  for  charitable  or  religious  objects,  277. 

considerations  for  subscriptions  to,  277. 

action  on  subscription,  277. 

notice  of  revocation  does  not  release  subscriber,  277. 
Divisions  and  Secessions. 

effect  of  divisions  and  secessions,  278. 

property  given  for  support  of  specilic  belief  must  not' 
be  diverted,  278. 

courts  may  inquire  into  questions  of  belief,  278. 

in  case  of  division,  property  in  trust  should,  be 
shared,  278. 

as  to  property  acquired  in  usual  way,  278. 

standard  for  determining  which  party  is  right,  278. 

rule  for  the  court  on  questions  of ;  discipline  and 
faith,  278. 
Pews  and  Pew-owner. 

rights  of  pew-owner,  279. 

ssue  of  pew  in  church,  279. 
Burial-lots, 

proper  burial  of  the  dead  a  public  dnty^,  280.' 

invasion  of  cemetery  grounds  restrained,  280.' 

purchaser  of  burial-lot  does  not  take  title  to  soil,  280.. 

vaults  and  monuments  are  personal  property  of  th& 
holder,  280. 

action  for  defacing  tombstone,  280. 

action  for  disinterring  dead  body,  280. 

indictment  for  indignities  to  human  remains,  280. 

legislative  control  over  interments,  280. 

vacation  of  grave vard,  280. 

dedication  of  land  for  burying-ground,  280.' 

mandamus  to  compel  burial,  280. 
Officers. 

trustees  and  other  officers,  281. 

election  of  officers,  281. 

powers  and  duties  of  trustees,  281. 

trustee  may  sue  to  recover  possession  of  church,  281: 

trustees  must  meet  as  a  board  in  order  to  bind,  281. 

disbursements  by  the  trustees,  281. 

trustees  cease   to  be  such  by  withdrawing  from 
society,  281. 

rights  and  duties  of  treasurer,  2S1^ 
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officers  acting  in  good  faith  will  be  protected  by 

law,  $  281. 
lights  of  chmeh  wardens,  281* 
Pastor  or  Priest. 

in  England  the  parson  has  a  freehold  estate  In 

chnrch,  282. 
in  this  country  charoh  property  belongs  to  the  cor- 
poration, 282. 
right  of  clergyman  as  to  property,  282. 
the  congregation  call  the  clergyman  and  fix  his 

salary,  282. 
when  injunction  will  lie,  282. 
clergyman  may  be  admitted  by  mandamns,  282. 
contract  with  clergyman  how  dissolved,  282. 
action  by  clergyman  to  recover  salary,  282. 
what  is  regarded  as  a  call  to  a  clergyman,  282. 
SxpuUion, 

expulsion  of  members,  283. 
e£Pect  of  expulsion  in  England,  283. 
e£fect  of  expulsion  in  this  country,  283. 
suit  for  wrongful  expulsion,  283. 
Judicial  Control, 

judicial  control  and  review,  284. 
authority  of  civil  court,  284. 

spiritual  court  is  judge  of  its  own  jurisdiction,  284. 
aeoisions  of  spiritual  court,  284. 
conviction  of  member  of  moral  delinquency,  284. 
remedy  of  expelled  member,  284. 
Remedies.   See  Suits. 

by  and  against  corporations,  147. 

by  landowner  for  breach  of  contract,  246,  269. 

by  landowner  for  land  taken  without  consent,  248. 

for  assessment  of  damages  for  land  taken  for  right 

of  way,  249. 
against  railroad  for  neglect  to  pay  for  right  of  way» 

269. 
for  neglect  to  remove  snow  by  railroad  cornxMUiy^ 

259. 
for  defacing  tombstone,  280. 
by  expelled  member  of  religious  society,  284. 
by  and  against  municipal  corporations,  313. 
Residence  of  a  corporation,  33. 
of  railroad  corporation,  33. 
of  private  corporation,  33. 
of  corporation  chartered  by  two  states*  33. 
for  purposes  of  taxation,  88. 
of  national  bank.  234. 
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BavingB  banks,  f auctions  of,  §  229. 

are  considered  public  tinistees,  229. 

subject  to  jurisdiction  of  courts  over  trusts,  229. 

are  not  benevolent  societies,  229. 

cannot  engage  in  business  of  discount,  229. 

may  be  taxed  under  internal  revenue  laws,  229. 

entry  in  pass-book  is  certificate  of  deposit,  ^9. 

action  against,  by  depositor,  229. 

trustee  liable  for  misapplication  of  funds,  229. 

receiver  can  enforce  liability  of  trustee,  229. 

loss  of  part  of  funds  on  deposit,  229. 
f  pass-book  is  not  negotiable,  229. 

certificate  of  deposit  is  negotiable,  229. 

reasonable  care  only  is  required  of  bank  in  paying 
deposits,  229. 

if  payment  made  on  presentation  of  book,  true  de- 
positor bound,  229. 

rule  requiring  ])resentation  of  bank-book,  229. 

when  pass-book  is  lost,  dei)ositoT  entitled  to  pay- 
ment on  demand,  229. 

temporary  suspension  by,  229. 

fraudulent  suspension  of  payment,  229. 

managers  have  no  rights  to  profits,  229. 
School  board,  powers  of;  323. 

power  to  assess  taxes  for  school  purposes,  323. 

ratification  of  contract  by,  323. 

may  build  hall  in  connection  with  school-house,  323. 

contracts  by,  323. 

autliority  to  provide  necessary  appendages,  323. 

power  to  bind  school  district,  323. 

may  exclude  disorderly  persons  from  grounds,  323. 

regulations  governing  adinission  of  pupils,  323. 

employment  and  dismissal  of  teachers,  323. 

instructions  in  schools,  323. 
S  separate  schools  for  colored  children,  323. 

individual  members  of,  cannot  make  contracts,  323. 

engagement  of  teachers  in  New  York,  323. 

liability  of  directors,  324. 

action  against  directors,  324. 

liability  of,  in  New  York,  324. 
School  district,  definition.  322. 

nature  and  power  of,  ;^2. 

is  a  quasi  corporation,  322. 

status  of,  in  different  states,  322. 
^  union  of,  322. 

^  division  of,  322. 

,  regularity  of  organization,  322. 

use  of  school-house  for  religious  services,  322. 
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Kwen  of  Bcbool  board,  $  323. 
.bility  of  school  officers,  324. 

money  borrowed  for  school  pnrpoBes,  where  depos- 
Itecl,  32A» 

liability  of  treasurer  of,  324. 

liability  of  committeemen,  324. 
Baal,  use  of,  not  necessary  in  contracts,  44, 101. 

power  to  have,  incident  to  corporation,  50. 

private  seal  of  agent  not  binding  on  corporation,  50. 

corporation  may  adopt  any,  50. 

what  constitutes,  50. 

by  whom  affixed,  50. 
Bawen,  duty  of  municipal  corporation  to  construct,  302. 

city  not  liable  for  omission  to  construct,  302. 

after  being  constructed,  city  liable  for  neglect  to  re- 
pair, 302. 

skill  must  be  exercised  as  to  capacity  of,  302. 

liability  of  city  for  neglect  of  its  servants,  as  to,  302. 

right  of  city  to  discontinue,  302. 

city  not  liable  for  injuries  caused  by  abandonment, 
302. 

city  not  liable  for  obstructions  in,  302. 
Sliares.    See  Stock. 

definition,  105. 

subscription  for,  106. 

preferred,  115. 

who  deemed  holders  of,  118. 

transferee  is  estopped  from  disputing  the  validity 
of  subscription  ^en,  121. 

transfer  of,  122. 

effect  of  transfers  of,  123. 

of  stock  not  liable  to  execution,  171. 

taxation  of  bank  shares,  233. 
Sldew^allcs.    See  Municipal  Cobpo&ations. 

power  to  prevent  encumbrance  of,  293. 

injuries  from  defective,  304. 

liability  of  city  for  injuries  from  defective,  304. 

injury  from  falling  sign,  904. 

effect  of  notice  on  liability  for  defects  in,  305. 

rule  as  to  notice  of  defects  in,  305. 

liability  for  excavations  in,  306. 
Societies,  religious,  270. 

voluntary,  325,  336. 

benefit,  338. 

building,  338. 

friendly,  338. 

charitable,  339. 
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states.    See  LsaisLATOitB. 
^  may  be  corporators,  §  2G. 

comity  between,  33. 

status  of  corporations,  33, 39. 

grants  by,  construed  Htrictly,  36. 

resumption  of  granted  powers  by,  38. 

may  unite  in  granting  ^ilroad  charter,  241. 

counties  are  political  divisions  of,  314. 

cannot  be  trustee  for  a  cliaritable  purpose,  340. 
Statutes,  providinsT  for  creation  of  corporations,  18,  21. 

of  mortmain,  40. 
»  construction  of  word  "year"  in,  64. 

construction  of,  exempting  from  taxation,  90. 

contracts  in  violation  of,  are  void,  100. 

dissolving  corporations,  198. 

of  limitation,  226. 
Stock,  pledgee  of,  not  entitled  to  notice  of  corporate 
meeting,  63. 

owner  of,  entitled  to  vote  at  elections,  69. 

subject  to  taxation  where,  88. 

term  delined,  105. 

nature  of  property  in,  106. 

power  of  corporation  to  deal  in,  107. 

subscriptions  to,  108. 

subscriptions  prior  to  organization,  109. 

conditional  Rubscriptions  to,  110. 

effect  of  fraud  upon  subscriptions,  111. 

payment  for,  112. 

variation  in  amount  of,  114. 

preferred  shares,  115. 

calls,  116. 

assessment,  117. 

forfeiture  of,  119. 

discharge  of  subscriber  from  liability,  120. 
^  4  when  subscriber  is  estopped,  121. 

transfer  of  shares,  122. 

certiticate  of,  122, 123. 

lien  of  corporation  on,  124. 

profits  and  dividends  of,  125. 

shares  of,  not  liable  to  execution,  171. 

banks  may  take  and  hold,  214. 

taxation  of  bank  stock,  2Xi, 

of  joint-stock  companies,  transfer  of,  337. 
Stockholders,  by-l^  w  of  bank  is  a  contract  between,  59. 
t  administrator  of,  may  vote  at  elections,  69. 

*  interest  of,  in  capital  stock,  105. 

how  far  corporations  may  be,  107. 

assent  of,  to  vary  capital,  114. 
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of  preferred  shares,  §  115. 

assessments,  117. 

who  deemed  to  be,  118. 

liable  to  calls  and  assessments,  118. 

discharge  of,  from  liability,  120. 

wlien  bound  by  estoppel,  121. 

right  of,  to  transfer  stock,  122. 

liability  of,  rj6. 

contract  by,  to  pay  corporate  debt,  126. 

suits  by,  100. 

assent  of,  necessary  to  consolidation,  188. 

riglits  of,  on  dissolution  of  corporation,  210. 

consent  of,  necessary  to  change  in  charter  of  rail- 
road, 210. 
Streets.    See  Municipal  Corporations. 

nse  of  for  railroads,  248,  264,  265. 

duty  of  r.iilroad  running  in,  261,  265,  266. 

municipal  authority  over  railroads  in,  265. 

tracks  m,  to  be  kept  in  repair  by  company,  266. 

liability  of  railroad  running  in,  265. 

legislature  may  grant  power  to  railroad  to  occupy, 
285. 

power  of  municipal  corporation  to  control,  293. 

power  to  open  includes  power  to  grade,  293. 

power  to  grade  includes  power  to  contract  for  work 
on,  293. 

are  held  in  trust  for  the  public,  293. 

whatever  interferes  with  use  of,  is  a  nuisance,  293. 

power  of  a  city  over,  includes  preservation  and  safe 
use,  293. 

restrictions  in  use  of,  293. 

light  of  property  owners  to  set  out  shade  trees,  293. 

right  to  use  of,  for  gas  pipes,  293. 

right  to  use  of,  for  water  works,  293. 

power  to  prevent  encumbrance  of  sidewalks,  293. 

city  may  prohibit  hogs  from  going  at  large  in,  293. 

city  may  ])ruhibit  private  use  of^  293. 

assessments  for  improvement  ot,  294. 

construction  of  statute  authorizing  improvements, 

effect  of  departure  from  statute  as  to  improve- 
ments, 294. 

rights  of  property  owners  as  to  improvements,  294. 

proceeding  for  condemnation  of  lands  for,  294. 

compensation  for  property  taken  for,  294. 

property  of  the  Scaiiie  or  of  the  United  States  oannot 
be  taken  for,  294. 
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cannot  be  laid  out  through  grounds  of  a  railroad^ 

power  to  erect  soldiers*  monument  in,  291. 

power  of  city  to  repair,  303. 

judges  of  necessity  for  repair  of,  303. 

power  to  regulate  grade  of,  cannot  be  delegated,  303. 

duty  of  city  to  keep  in  repair,  30^3. 

liability  of  cit^y  for  neglect  to  repair,  303. 

city  need  not  improve  street  not  needed  for  public 
use.  303. 

contributory  negligence  in  case  of  Injury  in«  303. 

compensation  for  injury  in,  303. 

exemplary  damages  for  injury,  303. 

liability  of  quasi  corporations  as  to,  303. 

efifect  of  notice  on  liability  for  defects  in,  305. 

rule  as  to  notice  of  defects  in,  305. 

city  liable  for  injury  from  excavations  in,  306. 

duty  of  city  to  guard  obstructions  in,  306. 

city  liable  for  injury  from  cellar  doors  opening  on, 
30f>. 
Subscriptions.    See  Stock. 

to  stock  confers  natural  right  of  contract,  106. 

how  made,  108. 

consideration  for,  108. 

company  may  maintain  action  for  amount,  108, 109. 

each  subscription  is  an  independent  undertaking, 
108. 

subscriber  liable  for,  106. 

form  or  language  not  material,  108. 

an  express  promise  to  pay  is  not  necessary,  108. 

contract  of,  must  be  in  writing,  108. 

formal  irregularities  do  not  avoid,  108. 

to  articles  of  incorporation  is  binding,  108. 

in  name  of  third  peison,  108. 

procured  by  an  agent,  106. 

capable  of  assignment,  108, 240. 

prior  to  complete  organization,  109. 

cannot  be  taken  until  requirements  complied  with, 
lOJ. 

not  binding  until  adoption  of  by-laws,  109. 

agreement  to  subscribe  does  not  render  liable  to 
calls,  109. 

upon  condition,  110. 

acceptance  of  partial,  is  sufficient  to  create  mutual- 
ity, 110. 

acceptance  of  conditional,  binds  the  company,  110. 

note  for  amount  of,  110. 


on  blank  tiheet  of  papec  may  be  shown  to  be  oondl- 
tiODul.  i  110. 

valiilily  <f.  110. 

condltinni  muiit  be  opennnd  bonajlde,  110. 

■ubMTilMr  not  permitted  tu  avoiil  Iiis  liability,  lift 

majr  be  I'ciDiIiilooal  us  to  time,  etc.  110. 

talsins  of  |iatt  of  amoant  of,  equivalent  to  snb- 
■cribiDft,  110. 

coniliiiouiil,  becomo ffnnl  nu  aix^pptBiicu.  110. 

actual  periormanco  of  uuudition  bf  coTpoiatlon 
bindiDK-  '!"■ 

coDditiou  may  bo  waived.  110. 

as  aflecied  by  fraud.  111. 

by  frnuti  cannot  be  enforced.  111. 

parol  repreaeDtation  iuadinlsslble  to  vary  written 
BKrettiueut.  111. 

procumd  by  fraud  ti  valid  nntll  dlnaffirmed,  111. 

aiscliar(to  tanuol  be  procuteil  by  parly  lo  fraud,  111, 

wben  pemon  la  IntliiEDce'l  to  mibscribe,  lit. 

action  tu  recover  back,  111. 

as  counecieil  iritb  commencement  of  business.  113. 

cotpuratious  canDOC  coinment'e  busineas  until  the 
wliole  fiiuck  in  subscribed.  113. 

to  railroad  Htock,  240. 

when  aaseRsmentB  niay  be  made,  240. 

■  vldence  of  lueorporation  against  Hubscriber,  310. 

lotuntarj,  becoiDBS  binding  on  completion  of  rail- 
road, -J40. 

aijining  incomplete  articles  does  not  bind  subscriber, 

•m. 

eundition  precedent  must  be  complied  with,  240. 
jiurformance  of  conditions  binds  subscriber,  240. 
variatiou  in  route  fuvulidaua  obligatlan  of  non- 

HHseutini;  subscribers,  £40. 
cbHiiKe  of  name  does  not  invalidate,  240. 
tiot  iovatidated  If  railroad  engages  in  other  bualuesa, 

240. 
municipal,  to  stock  of  railroad,  240. 
n-iieii  etiuipaoy  estopped  from  denying   authority 

to  lake,  -^10. 
assljmment  of,  how  erforced,  240. 
le-Ait-'  of  milroAd  does  not  release  subscriber,  210. 
ctidiiKe  in  oFgaiiizatiou  does  not  release  subscriber, 

240 
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for  charitable  or  religious  objects,  §  277. 

to  religious  societies,  277. 

action  on,  277. 

notice  of  revocation  of,  does  not  release  subscriber, 

277. 
promise  made  to  one  not  authorized  to  act,  not  bind- 
ing, 277. 
in  aid  of  public  works,  291. 
Suits.    See  Actions. 

individual  corporator  may  sue  corporation,  3. 

corporation  may  sue  corporator,  3. 

capacity  of  corporations  to  bring,  46, 147. 

name  in  which  to  sue,  47. 

in  what  courts  may  be  brought,  48,  74. 

when  United  States  is  a  party  in  a  court  of  Great 

Britain,  48. 
by  a  corporation  created  by  the  United  States,  48. 
capacity  of  corporation  to  be  sued,  72. 
may  be  sued  by  members,  73,  147. 
against  a  foreign  corporation,  74. 
may  be  sued  in  another  state  when,  74. 
name  in  wliich  to  be  sued,  75. 
on  unauthorized  contract,  76. 
corporation  of  one  state  may  sue  in  another  147. 
foreign  corporation  may  sue  in  District  of  Columbia, 

147. 
in  equity,  148. 
who  may  bring,  150. 
against  directors.  150. 
of  one  shareholder  on  behalf  of  others,  150. 
simple  contract  creditor  cannot  bring,  150. 
against  whom  suit  may  be  brought,  151. 
appearance  by  corporation,  152. 
process  against  a  corporation  should  be  served  on 

its  principal  officer,  152. 
by  receiver  of  corporation,  176. 
effect  of  dissolution  on  pending  suits,  208. 
by  national  banks  to  restrain  illegal  tax,  233. 
by  national  bank,  removal  of,  to  federal  court,  234. 
state  courts  have  jurisdiction  of,  by  national  banks, 

234. 
national  banks  may  be  sued  in  state  where  located, 

234. 
against  railroad  company  for  assault  and  battery, 

269. 
for  wrongful  expulsion  from  religious  society,  283. 
against  counties,  321. 


Butte— (eontMiMd. ) 

against  oountiea,  when  maintained,  §  321. 

counties  liable  to,  in  federal  oonrts,  321. 

against  voluntary  associations,  333. 

against  Joint-stock  companies,  3;i7. 
Bonday,  benevolent  society  may  transact  business  on, 
64,338. 

wben  notice  served  on,  is  valid,  61. 
Taxation,  corporations  liable  to,  tf7. 

wljat  subject  to,  87. 

of  foreign  corporation,  87. 

doable,  not  allowable,  87. 

place  of,  88. 

valuation  and  assessment,  89. 

exemption  from,  UO. 

legislature  has  power  to  exempt,  90. 

ornational  banks,  233. 

powers  of  municipal  corporations  as  to,  299. 

power  to  levy  taxes  are  subordinate  to  general  tax 
laws,  299. 

confined  to  the  support  of  public  objects,  299. 

power  to  tax  trades,  299. 

of  business  ami  avocations,  299. 

power  to  exempt  particular  property  from,  299. 

property  exempted  from  is  not  exempted  from  street 
assessmeut,  299. 

exemption  of  property  used  for  religious  purposes, 
299. 

power    to  assess  taxes  implies  power  to  enforce 
their  payment,  299. 

duty  on  tonnage  prohibited  without  consent  of  Con- 
gress, 299. 

vessel  may  be  assessed  for  city  taxes,  299. 

taxes  cannot  be  seized  under  execution   against 
municipal  corporation,  313. 

of  joint-stock  companies,  337. 
Title,  nature  of  ooriK>rate,  41. 

presumptions  in  favor  of,  42. 

acquired  by  right  of  eminent  domain,  250. 

to  property  of  religious  society,  275. 
Torts,  corporations  are  capable  of  committing,  78. 

corporations  liable  for,  78. 

cases  of  fraud,  79, 142. 

of  agents  of  corporations,  80,  132. 

trespass  to  person,  81. 

trespass  to  proi>erty,  82. 

libel,  83. 

malicious  prosecution,  83. 
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negligence,  §  84v 

wrongful  acts  causing  death,  85. 

of  agents  of  railroad,  compan^r  liable  for,  2S6. 

municipal  corporations  liable  in  actions  in,  313. 

liability  of  counties  for,  319. 
Transfer  of  shares,  122. 

how  effected,  122. 

refusal  to  make,  renders  company  liable,  122. 

effect  and  iucidents  of,  128.  ^ 

corporate  franchise  not  subject  to,  169. 

of  assets  does  not  dissolve  corporation,  204. 

of  stock  of  joint-stock  companies,  337. 
Turnpike,  if  used  by  railroad,  owner  of  land  not  en* 

titled  to  additional  compensation,  248. 
Ultra  vires,  definition,  98. 

term  used  in  different  senses,  98. 

its  application  to  contracts,  99. 

contracts  in  violation  of  statute,  100. 

in  relation  to  executed  contracts,  101. 

illustrations  of  doctrine,  102. 

effect  of,  on  by-laws,  102. 

transactions  not  ultra  vires,  103. 

effect  of  estoppel,  104. 

variation  in  amount  of  capital,  114. 

as  affecting  liabilities  of  sureties  on  agent's  bond, 
188. 

as  applied  to  acts  of  national  banks,  236. 

national  bank  cannot  repudiate  contract  ultra  vire» 
and  retain  its  fruits,  236. 

contract  by  railroad  company,  243. 

as  to  lease  of  railroad.  268. 

as  to  acts  of  municipal  corporations,  287. 

municipal  corporation  not  liable  for  acts  ultra  vires, 
301. 
Usages  and  cnstoms  of  banks,  228. 

constitute  a  part  of  their  contracts,  228. 

must  be  known  to  the  party  affected  thereby,  228. 

inference  that  it  is  known  to  the  public,  228. 

must  be  proved,  228. 

how  proved,'  228. 

who  are  competent  witnesses,  228. 

a  single  case  insufficient  to  establish,  228. 

when  surety  not  bound,  228. 

by-law  is  not  a  usage,  228. 

by-law  does  not  prevent  party  showing  a  mistakOy 
228. 

custom  of  not  correcting  mistake  after  party  has 
left  the  room,  void,  228. 
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omttom  to  pay  only  half  of  a  half  bank-note,  void, 
§228. 

of  bank'A  notary  not  usage  of  the  bank,  228. 

of  teller  to  issue  certiflcate  of  deposit  not  proof  of 
usage  to  certify  checks,  228. 

will  not  prevail  against  express  contract,  228. 

may  be  proved  for  purpose  of  interpreting  con- 
tract, 228. 

of  religious  societies  must  be  followed  in  elections, 
^281. 
user,  acts  of,  as  proof  of  incorporation,  24, 164,  271. 

non-tiser  as  ground  of  dissolution,  205. 

membership  in  lire  company  not  lost  by  non-user, 
S:X). 
XJmvay,  bank  not  allowed  to  take,  235. 

penalty  for,  235. 

when  bank  liable  for,  235. 

when  party  to  transaction  may  claim,  235. 

usurious  discount  as  set-off  in  action  by  bank,  235. 

action  by  bank,  235. 

action  for,  must  be  commenced  in  two  years,  235. 

when  limitation  to  action  for,  begins  to  run,  235. 

jurisdiction  of  action  for.  235. 

remedy  of  '*  forfeiture  of  entire  interest  *'  for,  when 
applies,  235. 

when  contracts  by  building  societies  are  regarded 
as,  338. 
Usnry  laws,  bank  not  exempt  from,  214. 
▼iaitation,  object  and  nature  of,  193. 

who  is  visitor,  194. 

visitor,  how  appointed,  294. 

origin  of  power  of,  194. 

pow«rs  or  visitor,  195. 

jurisdiction  of  courts  as  to,  196. 
Warrants  for  payment  of  county  debt,  317. 

issue  of,  by  county,  318. 

of  county  officers,  318. 

payable  out  of  special  fund,  318. 
Will,  corporation  may  take  under,  52,  53. 

devisee  by  description  may  embrace  corporation,  53. 

under  wliat  words  corporation  my  take  by,  53. 
^Winding  up.    See  Dissolution. 

dissolution  of  corporation  by,  206. 

statutes  relating  to,  198,  206. 

of  national  banks.  2^*7. 

how  enforced  against  national  banks,  237. 
Words,  construction  of,  in  corporate  contract,  45. 

in  will  which  will  include  corporation,  53. 


en 
3d 


3. 


^ 


\ 


a  bios  Obl  A17  A3H 


